LANDLORD/TENANT RIGHTS
(Understanding the Law and avoiding legal disputes)

A WEALTH OF FREE INFORMATION ONLINE:

www.courts.state.co.us 
Self help – forms

Civil


      Evictions


PRACTICAL CONSIDERATIONS & LEASES 
· Written lease 
· Important terms of the lease:
· Length of rental agreement

· Rate of rent

· Date rent due

· Grace period

· Late fees

· Any furniture included

· Is subletting allowed

· Who is responsible for utilities

· What utilities

· Option to renew

· Termination

· Security deposit policy (this can NOT be forfeited – more later)
· Co-signers

· Who the players are: Owner, Agent, Property Manager, Employee

· Misc rules:  pets, smoking, guest stays, covenants
COMMUNICATION:

· Communicate problems in writing (letters are a good idea; certified return receipt provides proof)

· If there is a dispute, good idea to have a witness (preferably NEUTRAL) with you whenever you verbally discuss a disputed issue.  

· If a renter is allowed to pay late, it should be documented whether or not late fee is waived. 

HOUSING DISCRIMINATION:

Federal and state laws prohibit discrimination based on Race, Color, National Origin, Ancestry, Sex, Age, Religion or Creed, Physical or Mental Disability, Retaliation (i.e. reporting to Bldg. Dept.), Martial Status, Familial Status (having children under the age of 18) – some cities in Colorado/NM have added sexual orientation.  (EXCEPTION – if you rent out a room in your own home.) 


A GOOD IDEA BEFORE A TENANT MOVES IN:
· Pre-move in inspection sheet
· in writing

· both parties sign off

· If one party will not participate, have it done with a neutral person and have that person witness/sign off on the list

· Video/photograph current condition (BUT, not fool proof – must also prove the date documented)
· If any repairs etc. are agreed to, or tenant is allowed to trade services for rent, document it
· Check all appliances, windows, doors, etc. and note if any not working

MOVING OUT:
· Notice of Moving out (in writing)

· If landlord or tenant do NOT want to renew

· Weekly = 3 days notice

· One month to six months = 10 days

· Six months to one year = 1 month

· One year or longer = 3 months notice

· Move out inspection (NOT required by law – but a good idea) 
· in writing

· both parties sign off

· If one party does not participate, do it with a neutral person (preferably the same one on move-in) and have that person witness/sign off on the list.
· Video/photo the condition of the home upon move out (& document date). 

· A judge may not allow landlords to charge for their own labor for cleaning and repairs.  The cleaning /repairs must actually have been done & receipts provided.  
EVICTIONS

WHAT IS AN EVICTION?

· An eviction is a process by which the landlord attempts to re-gain possession of the rental premises.  (Under the law, this is called a “forcible entry & detainer” or F.E.D. action).
HOW AN EVICTION WORKS

· Notice

· FED

· Answer

· Trial

· Successful at trial

· Not successful at trial

· Default

· Writ of Restitution

· THE ENTIRE PROCESS MUST BE COMPLETED BEFORE THE TENANT IS  REQUIRED TO LEAVE
REASONS A LANDLORD CAN TRY TO EVICT TENANT:
· For breach of a lease provision

· For non payment of rent

· For substantial violations

NOTICE

· A Landlord MUST first give written notice (unless the lease ends on certain date).  

· For anything other than substantial violation, the landlord must state what the tenant has failed to do – e.g. noncompliance with lease provision (and state which one) or nonpayment of rent. 

· SERVICE OF NOTICE – For Non payment and Noncompliance

· Must be in writing

· Does not need to be notarized

· May be handed to the tenant

· May be handed to any other person occupying the premises

· May be handed to any member of the family living there over the age of 15 

· In the case no one is on the premises when service is attempted (for non payment or lease breach) the notice can be posted on a prominent place on the premises (again, have that witness and/or photo the notice posted)
· LENGTH & CONDITIONS OF NOTICE

· For breach of lease provision 

· 3 days written notice of which lease provision violated
· MUST allow tenant days to correct.  

· Tenant only gets one chance to correct.  If is 2nd violation, LL can evict  without written notice (although, err on side of more notice!)
· For non payment of rent 
· 3 days written notice of nonpayment of rent (which months and how much)

· MUST allow tenant three days to pay.

· If tenant offers rent during the 3 day period, the LL cannot refuse the rent.

· If LL does not accept rent, then this can be used as an argument at any subsequent eviction hearing to defeat the eviction.
· Computation of time.  Colorado law (CRS §2-4-108) states that the 1st day (date of service) doesn’t count & the last day can’t end on a weekend or legal holiday.

SUBSTANTIAL VIOLATIONS

· Substantial Violations differ from the other grounds for evictions

· A specific law that refers to this ground for eviction (CRS §13-40-107.5)

· Certain violent or antisocial acts that are specifically defined by this law may cause termination of the tenancy.

· NOTICE – there is a special notice for this.  

· Three day notice.

· No right to correct or no right for second chance.

· The Notice must describe the property, the particular time when the tenancy will terminate and the grounds for termination.

· Must be signed by the LL or the LL’s agent or attorney.

· If the tenant challenges the eviction, it is the LL’s burden to prove the substantial violation occurred.  The LL must show this by a preponderance of the evidence.

· TENANT DEFENSES

· Domestic violence victim – if filed police report or has a restraining order, can use the domestic violence as a defense if that is the reason for the termination

· The tenant did not know and could not reasonably have known of or prevented the commission of the substantial violation by a guest or an invitee.  The tenant must show that he or she notified a law enforcement officer of his or her knowledge of the substantial violation.  

· Statute is rather vague, so you may want to seek legal advice on it.
[ATTACH CURRENT VERSION OF STATUTE]
DEFENSES TO AN EVICTION (OTHER THAN SUBSTANTIAL VIOLATION)

· PROCEDURAL: Common ways that evictions are improper, so are defeated:
· Inadequate notice

· If for nonpayment, the LL does not give a right to cure

· If for nonpayment, the LL refuses to accept tendered rent

· If for noncompliance of lease provision, no right to correct is granted

· Improper service

· SUBSTANTIVE (or factual)

· Non payment – the LL has the wrong amount Tenant has paid.
· Noncompliance – LL fails to prove Tenant did not comply. 

WHAT HAPPENS NEXT?  (Tenant does not move out by the proper Notice deadline):
· The landlord may file a court action COMPLAINT IN FORCIBLE ENTRY & DETAINER

· REQUIREMENTS OF A PROPER F.E.D

· COMPLAINT: Tenant must receive an actual copy of the complaint.
· F.E.D. SUMMONS: Tenant must receive a SUMMONS (the paper that lets Tenant know his/her general rights and that they must appear in court to respond).  

· TRIAL DATE:  The date on the Summons is the TRIAL DATE. It usually occurs within 5-10 days of when the Complaint was filed.

· TENANT MUST RECEIVE THE COMPLAINT 5 DAYS BEFORE THE TRIAL DATE
· SERVICE of COMPLAINT:  

· Personally handing it to tenant by private process server or sheriff  (BEST) OR

· After diligent effort to serve papers, the LL can serve them by posting it on the premises, IF the LL has already mailed a copy of the Summons and Complaint to the Tenant by the day after it has been filed with the court.

· ANSWER

· If Tenant contests eviction: 

· Tenant must file an ANSWER and a filing fee.

· Filing may be waived

· Appear at the trial date (date on Summons)

· Must raise any COUNTERCLAIMS in the answer

  TRIAL

· If Tenant does not answer or appear at trial, LL will likely win by DEFAULT JUDGMENT, and receive a WRIT OF RESTITUTION.

· Tenant will not be entitled to receive notice of further proceedings.

· If LL WINS at trial, Court will issue WRIT OF RESTITUTION (below).
· If TENANT WINS at trial, s/he is allowed to stay in the premises.
· WRIT OF RESTITUTION

· What is it?

· Court order allowing LL lawfully back on the premises with the help of the local Sheriff. 

· Doesn’t go into effect for 48 hours

· This gives the tenant 48 hours to move property out after the trial ends.
What if the tenant doesn’t move out after the 48 hours are up?

· LL can make an appointment with Sheriff to come to the premises.  The Sheriff will remain on premises while the LL removes Tenants personal belongings. The Sheriff is supposed to ensure that no damage or theft occurs during the process. 

· The LL will usually move the tenant’s belongings to the street easement. 

· The LL is not responsible for personal property if the Writ of Restitution is properly executed.
CONSTRUCTIVE EVICTION

WHAT IS CONSTRUCTIVE EVICTION?

· If the tenant finds major structural defects in rental unit, such as plumbing, heating, or security, or in some other manner is deprived of the “quiet enjoyment of his/her premises” and landlord is informed and does not take steps to correct the situation, tenant can consider herself/himself constructively evicted and move without giving proper notice.  

· However, constructive eviction can be very difficult to prove.
MOBILE HOME EVICTIONS

WHEN CAN A TENANT BE EVICTED FROM A MOBILE HOME PARK?

· If the tenant owns or is buying a mobile home, is renting space in a mobile home Park, the tenant can be evicted from the space for only specific reasons:

· For non-payment of rent: 

· A landlord must give a 5-day written notice to pay rent or move. If the tenant does neither, then on 6th day the landlord can start regular court eviction procedure. (C.R.S. 38-12-204).

· For other causes: 

· A landlord must give 30-day written notice for a single unit and 60-day notice for a multi-unit mobile home, stating reasons. (C.R.S. 38-12-202).

MOTEL EVICTIONS

WHEN DO LANDLORD / TENANT LAWS APPLY TO MOTELS?

· If rent is paid by the month or at regular intervals at a motel, regular tenant/landlord law applies.

· Any motel rental which is paid for on a daily basis or on an irregular basis may come under the Innkeeper Statute.
SECURITY DEPOSITS

WHAT IS A SECURITY DEPOSIT? 

· Security deposits are paid to insure full compliance with the lease agreement.  

· ALSO, If tenant does not give proper notice when vacating, the deposit can be used to pay rent until the unit is re-rented or the expiration of the lease (whichever is shorter) AS LONG AS LANDLORD MAKES ATTEMPTS TO RE-RENT the premises  The deposit may be used to cover any damages beyond normal wear and tear, unpaid utility bills, and cleaning made necessary by more then normal wear and tear, and repair work or cleaning contracted for by tenant.
CAN THE LANDLORD KEEP THE DEPOSIT? 

· A LEASE PROVISION THAT A TENANT AUTOMATICALLY FORFEITS HIS/HER DEPOSIT FOR ANY REASON IS VOID.  The landlord must show that the deposit was withheld for specific itemized reasons.  If the owner of the premises changes, the old owner is required to transfer the security deposit to the new owner and so notify the tenant.

WHEN DO I NEED TO RETURN THE DEPOSIT? 

· 30 To 60 DAYS:The landlord must return the deposit, (or balance of the deposit), or an itemization of why monies were with held for rent, damages and/or costs of repairs, to the tenant’s last known address within one month (30 days) after he/she vacates, unless the lease extends the time up to 60-days. (C.R.S. 38-12-108.)

· FORFEITURE: If the landlord fails to return the security deposit or an itemization within the 30 days (or 60 days if by lease) then the landlord forfeits the right to ANY of the deposit and must bring a court action to receive the monies believed due for any damages.

WHAT HAPPENS IF THE LANDLORD DOESN’T RETURN THE DEPOSIT? 

· If the landlord fails to send the letter within the required time, the tenant may send a certified letter to the landlord, stating that the deposit or itemized list of charges has not been returned within the required time (30 to 60 days), and that the tenant is entitled to triple the amount of the deposit if the full deposit is not returned within seven days of receiving the letter.  

· The Tenant must give the landlord 7 days notice to be able to claim triple damages. 

· After the seven days are up, the tenant can sue for three times the deposit, attorney’s fees and court costs.

WHAT IF THE TENANT DISPUTES THE LANDLORD’S ITEMIZATION?  

· If the tenant disagrees with the landlord’s itemization, the tenant may respond by a certified letter. 

· This letter should state the reasons for the disagreement with the amount withheld, give the landlord seven days to return the amount requested and state if the money is not returned, he/she will sue for triple the amount. 

· If the tenant receives a part of the deposit back and disagrees with the amount kept by the landlord, the check can be returned along with the letter described above.  

TENANT MAY FILE A LAWSUIT FOR IMPROPER WITH HOLDING OF DEPOSIT
· The tenant may seek triple the amount of the deposit (or amount claimed dto be improperly withi held). If the amount is less than $7,500 the tenant can file in Small Claims Court where both sides appear without attorneys.  

· If the amount claimed owed is above $7,500 the tenant would file in the County Court (limit up to $15,000) and/or District Court (no limit on amount of recovery) and may be represented by an attorney.  If the tenant wins, the tenant may be awarded reasonable attorney fees and costs.

· **IMPORTANT-STATUTE OF LIMITATIONS: To sue for triple damages, the tenant must sue within one year from the date deposit refund was due. However, to recover the actual security deposit, the tenant can sue anytime within six years.

LOCKOUT BY LANDLORDS

CAN THE LANDLORD EVER LOCK OUT A TENANT?  

· No. The landlord may not lockout a tenant for any reason. 

· Whether or not the tenant has broken the rental agreement, the landlord may not interfere with the tenant’s right to a peaceable possession until a legal court eviction.  The landlord’s recourse is ONLY through the court.
WHAT HAPPENS IF A LANDLORD LOCKS OUT A TENANT? 

· Law enforcement might be contacted, and may explain to the landlord that rights must be determined by a court action.  

· The tenant could hire a lawyer about obtaining an injunction order to get back in. 

· The tenant may sue for damages (hotel expenses, moving costs, damage to property, etc) and the landlord may lose the right to take a lien on the property.  

RENT INCREASE

WHEN AND HOW CAN A LANDLORD INCREASE RENT? 

· Many leases have provisions about how rent may be increased.  If there is a provision in the lease regarding raising the rent, that provision controls. 

· If there is not a written lease or it is not addressed in the lease, a landlord can increase a tenant’s rent by giving proper written notice as follows: 

· 10 days written notice before rent is due must be given to tenant who pays rent monthly. 

· A tenant paying rent weekly or semi-monthly must be given written notice 3 days before rent is due.

· Mobile Home Parks: 60 days written notice is required for rent increase on space.

ACCESS BY LANDLORD

WHEN CAN A LANDLORD ENTER THE RENTAL PROPERTY? 

· The tenant has the right to the peaceful enjoyment of his/her premises, but this right can be modified in terms of the lease.  Include a provision in the lease.

· If the lease has a provision, generally the landlord may enter as provided in it.  If the lease is silent, typically the landlord will NOT have a right to enter the premises without permission except in a very few limited circumstances such as to make emergency repairs.

WHAT IF THE LANDLORD ENTERS WITHOUT PERMISSION? 

· A tenant can sue a landlord for violating the tenant’s rights, but this can be difficult.  
Modified from outline prepared by:

Colorado Legal Services, Durango, CO 
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