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Ethical Considerations
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Ethical Considerations Related to Modest Means
Representation and Unbundled Legal Services

6/17/15 1

odest Means Task Force

« 2012 CBA established Modest Means Task Force

Address the gap between clients with modest means and
unemployed lawyers.

Deal with the lack of affordable attorneys to represent clients
of modest means.

Develop a business plan and tool kit to assist lawyers.

Access to Justice.

6/17/15
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Modest Means Task Force

® Results:

e Developing a lawyer information database available with
the Self-Represented Litigant Coordinators.
« Some, but not all, districts have lists.

» There may be (a) pilot projects, (b) an enhanced CBA online
directory in 2015 and an SCAO statewide directory in 2016.

 There is an enhance CBA directory, allowing lawyers to list
enhanced billing arrangements, which include unbundling.

6/17/15 3
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Modest Means Task Force

¢ CLE training program.
e Half day CLE was held May 7, 2015

e Comprehensive tool kit published August 2013.

e Successful Business Planning: Representing the Moderate
Income Client.

e Free on-line for CBA members. Fee for non-members.

e Printed copies available for purchase by CBA members and
non-members.

6/17/15 4
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Modest Means Task Force

e Comprehensive tool kit includes chapters on:
e Client Screening
e Finances
e Getting Competent
e Unbundled/Limited Scope Representation
e Marketing
e Technology
e Office Space
e Staffing
¢ Legal Malpractice Insurance/Professional Liability
e Ethical Issues in Representing Modest Means Clients

6/17/15 5
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Modest Means Task Force

e Benefits:

e Access to Justice
+ Modest means client

¢ Procedural Fairness
« Courts

e Successful law practice
« Alternative business model

6/17/15 6
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Super Committee

e Chief Justice Rice established Super Committee
January 2014

e Develop list of attorneys willing to engage in modest
means representation.

* Resulted in concept of Equal Access Center

6/17/15 7

B e

Super Committee

e Equal Access Center

e Housed in SCAO

e Create central coordination for all Colorado Access to
Justice programs
« Bring legal and non-legal resources to assist

e Ensure equal access, support judges and courtroom
personnel.

6/17/15 8
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LEGAL SERVICES

The “full bundle” of representation in litigation
includes:

1) gathering facts,

2) advising the client,

3) discovering facts of opposing party,

4) researching the law,

5) drafting correspondence & documents,

6) negotiating, and

7) representing the client in court.

6/17/15 9
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Unbundled Legal Services

- Chief Judge Connie Peterson’s February 1996 article in
The Docket, Is Unbundling Legal Services An Answer?

- Colorado Bar Association Formal Ethics Opinion 101,
January 17, 1998.

- Colorado Supreme Court amends C.R.C.P. 11, C.R.C.P.
311, and Colo. RPC 1.2(c) effective July 1, 1999.

6/17/15 10
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Unbundled Legal Services

e Why allow unbundled legal services?
1. Gain access to judicial system.

2. Address increasing number of pro se litigants.

Explain legal procedures, principles, and strategies.

W

4. Provide some legal assistance rather than none.

6/17/15 11
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Need for Unbundled Legal Services

e Fiscal Year 2014

¢ 75% of all DR cases had no attorney on the case.

® 60% of parties in County Court civil had no
representation.

* 98% are responding party.

® 90% of all responding parties in DR, District Civil, and
County Civil in all jurisdictions are pro se.

6/17/15 12
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&hen to use Unbundlea Eega‘

Services

e Pro Bono Cases

» Fee paying clients (especially modest
means clients).

6/17/15 13

&hat About Discipline or

Malpractice Claims?

« Unbundled Legal Services has not been a significant
problem with OARC.

+ Unbundled Legal Services has not been a significant
problem with National Organization of Bar Counsel
(NOBCQ).

+ Malpractice Carriers have not reported additional claims
related to Unbundled Legal Services

6/17/15 14
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Unbundled Legal Services

¢ Rules implicated:

e Colo. RPC 1.2(c)
e C.R.C.P. 11(b) and 3u(b)
e C.R.C.P. 121, § 1-1(5)

e C.AR. 5(e)

6/17/15 15

B e

Unbundled Legal Services

e Colo. RPC Rule 1.2(c), “ a lawyer may limit the scope or
objectives, or both, of the representation if the
limitation is reasonable under the circumstances and
the client gives informed consent. A lawyer may
provide limited representation to pro se parties as
permitted by C.R.C.P. u(b) and C.R.C.P. 3u(b).

6/17/15 16
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Unbundled Legal Services
e Colo. RPC 1.2(¢)-

e Permits limiting scope and/or objective of
representation

e must be reasonable under the circumstances.

e Informed consent of client.

 Colo. RPC 1.0(e), agreement by person to proposed course of
conduct after the lawyer has communicated adequate
information and explanation about the risks and reasonable
alternatives to the proposed course of conduct.

e In WRITING, signed by both parties.

6/17/15 17

- ——_—

C.R.C.P. 11(b) and 311(b)

¢ An attorney may undertake to provide limited
representation in accordance with Colo. RPC 1.2(c) to a
pro se party involved in a court proceeding.

e Draft and prepare pleadings or papers filed by the pro se
party.

6/17/15 18
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Host Writing ——

Ghost Writing is when an attorney prepares
pleadings for a party appearing pro se.

6/17/15

- ——_—

Unbundled Legal Services

¢ Limited representation must comply with C.R.C.P.
Rules 11(b)/31(b):
e Ghost writing pleadings or papers
e Must include name, address, telephone #, and bar #.
e Attorney must certify that the pleading or paper is:
» Well grounded in fact based on reasonable inquiry.

» Warranted by existing law or a good faith argument for
extension

« Is not made for an improper purpose, harass, delay, etc.

6/17/15 20
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Eost Writing coni.s

Ghost Writing is prohibited in the Federal District
Court for the District of Colorado. Johnson v.
BCCC Fremont, 868 F.Supp. 1226 (D.C. Colo.
1994).

Preparing court documents but not entering an
appearance is permitted in the Colorado state
courts.

See C.R.C.P. 11; 311; 121 §1-1; and Colo. RPC 1.2

6/17/15 21

Eost Writing coni.s

»Each ghost written pleading or paper must
contain a statement that it was prepared by or
with the assistance of an attorney and shall
include the attorney’s name, address,
telephone number, and registration number.

» Exception for pre-printed judicial forms.

»Does not constitute an entry of appearance by
the attorney.

6/17/15 22
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C.R.C.P. 121, §1-1(5)

e Attorney may undertake limited representation of a
pro se party in a court proceeding.

e Atrequest of client AND with consent of client.

¢ Notice of limited appearance prior to or simultaneous
with proceeding.

¢ Attorneys role terminates without leave of court and
upon filing a notice of completion.

6/17/15 23
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C.R.C.P. 121, §1-1(5)

¢ Amended rule change effective October 20, 2011.

® Purpose is to implement a procedure to authorize
limited representation.

¢ Provides assurances that an attorney can withdraw
from a case when engaged in limited representation.

¢ Encourage pro bono service or modest means
representation.

6/17/15 24
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C.A.R. 5(e)

¢ Amended rule change effective October 11, 2012.

¢ An attorney may undertake to provide limited

representation to a pro se party involved in a civil
appellate proceeding.

¢ Purpose is to implement a procedure to authorize
limited representation in civil appellate proceedings.

6/17/15
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25

Unbundling Legal Services

e What does this mean?
1. Legal clinics
2. Consulting
3. Single task
4. Not limited to out of court legal services
5. Limited representation in court permitted*

table during trial and examination of witnesses

6/17/15

- ——_—

* ABA Ethics Opinion 1414 concluded that it is a misrepresentation
if a lawyer provides every legal service except sitting at counsel

26
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Unbundled Legal Services

¢ Limited representation must comply with all other
Colo. RPC Rules:

e 1.1 Competence

 Requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary.

* 1.3 Diligence

» Lawyer shall act with reasonable diligence and promptness in
representing a client.

6/17/15 27

- ——_—

Unbundled Legal Services

¢ Limited representation must comply with all other
Colo. RPC Rules:

¢ 1.4 Communication

* 1.4(a)(2) reasonably consult with client about the means by
which the client’s objectives are to be accomplished.

* 1.5 Reasonable fee

« 1.5(b) The basis or rate of the fee and expenses shall be

communicated to the client in writing. INCLUDE scope of
limited representation.

6/17/15

28
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Possible Issues When Engaging in
Limited Representation

e Service of Process

e Attorney for specific proceeding or pro se litigant for other
proceedings.

e [f unsure, ask opposing counsel.

¢ Communication
e Attorney or pro se party.
¢ Similar analysis as service of process.

¢ Retainer Agreement
e Written basis and rate of fee still required.
e DEFINE scope of limited representation.

6/17/15 29

B s B

Sources of Information

Colorado Rules of Professional Conduct

o Comments and Annotations

Colorado Rules of Civil Procedure
Colorado Lawyer Articles

Colorado Bar Association

o Ethics Opinion 101 (to be revised and updated in 2015)

« Successful Business Planning: Representing the Moderate Income
Client handbook

American Bar Association

+ www.americanbar.org
« Handbook on Limited Scope Legal Assistance

6/17/15 30
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Ethical Considerations Related to Modest Means
Representation and Unbundled Legal Services

6/17/15 31
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Limited Scope Representation
“Unbundling”

What it is NOT

* For every case
* For every issue
* For every client

e Second class
practice

19
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What is Limited Scope Representation

* Ethical

» Safe

* Limited scope

* Practice of law

* Attorney-client relationship
* Profit center

Why Limited Scope

* Public believes they can
not afford a lawyer

* People want a lawyer.

* Even those who believe
that they can handle
their case, become
confused, lost,
perplexed.

20




Limited Scope Representation

Why Limited Scope

Collect Service of
judgment Process
Legal Enforce
court
Issue order
Draft
Agreement
Subpoena
witnesses

Areas of Practice

Family Law

Consumer Law
Landlord/Tenant
Government benefits/housing

* Homeowners association
o 7777

21
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Types of Activities

 Drafting pleadings/ filling in forms

* Coaching

e Reviewing documents

 Strategy and advice

» Attending mediation/ reviewing agreements

* Make limited appearance in one or more
specific proceedings

Four Basic Rules
(aka “No Brainers”)*

NON-DELEGABLE (Attorneys must do)
* Limitations must be informed and in writing

* Limitations must be reasonable under the
circumstances

* Changes in scope must be documented

* Clients must be advised on related issues EVEN IF
THEY DO NOT ASK

Sue Talia, Esq. and Private judge,, California 8

22




Limited Scope Representation

CRCP 11(b) & CRCP 311(b)
CRCP 121 §1-1(5)

Limited scope representation to pro se party
With consent of the party (JDF 631)

* In one or more specified proceedings CRCP 121
Notice to the court and other party (JDF 630)

* Upon completion of task, file notice of
completion CRCP 121 (JDF 632)

NOTICE OF LIMITED APPEARANCE BY ATTORNEY WITH CONSENT OF PRO SE
PARTY UNDER C.R.C.P. 11(b) AND 121, SECTION 1-1(5) IN A CIVIL MATTER

COMES NOW (name of attorney), and enters a limited appearance as counsel for
(the pro se party in interest to this notice) and as grounds therefore, counsel states:

1. The pro se party in interest to this notice has requested and consented to this limited appearance for the
following proceeding(s):

2. | have advised the pro se party in interest that the Court retains jurisdiction over the pro se party in interest to
this case. That at the conclusion of this limited appearance he/she has the burden of keeping the Court and the other parties
informed where later notices, pleadings, and other papers may be served; that he/she has the obligation to prepare for trial or
have other counsel prepare for trial; and that failure or refusal to meet these burdens may subject him/her to a possible default
and that the dates of any proceedings including trial and holding of such proceedings will not be affected by the completion of the
limited appearance of counsel.

Service of process may be served upon the pro se party in interest to this case at the last known address which is:

, Phone:

The following hearings or other Court settings have been scheduled in this case:

DATE: 20__ Attorney Signature:
Name:

Registration No:
Address:
Phone:

JDF 630
10
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NOTICE OF COMPLETION OF LIMITED APPEARANCE UNDER C.R.C.P. 11(b) AND 121,
SECTION 1-1(5) IN A CIVIL MATTER COMES

NOwW (name of attorney), and enters a notice of
completion of limited appearance as counsel for (the pro se party
in interest to the Notice of Limited Appearance dated: ), as grounds

therefore, counsel states: | have advised the pro se party in interest that the Court retains
jurisdiction over the pro se party in interest to this notice. That he/she has the burden of
keeping the Court and the other parties informed where later notices, pleadings, and other
papers may be served; that he/she has the obligation to prepare for trial or have other counsel
prepare for trial; and that failure or refusal to meet these burdens may subject him/her to a
possible default and that the dates of any proceedings including trial and holding of such
proceedings will not be affected by this completion of the limited appearance of counsel. Service
of process may be served upon the pro se party in interest to this notice at the last known
address which is:

Phone: . The following hearings or other Court settings have been
scheduled in this case:

. DATE:

, 20__ Attorney Signature:
Name:
Registration No:
Address:

JDF 632

11

Drafting Pleadings (Ghostwriting)
CRCP 11(b)

* Must include attorney name, address,
telephone number, and registration number

* UNLESS, filling out preprinted and electronic
forms developed by Colorado Judicial branch

12

24




Limited Scope Representation

Colorado Appellate Rule 5(e) & (f)

Limited scope representation to pro se party
With consent of the party (JDF 641)

* In one or more specified proceedings

Notice to the court and other party (JDF 640)

* Upon completion of task, file notice of
completion (JDF 642)

13

Client Intake for Unbundling

* |s it an appropriate case?

* Can the client handle the other portions of the
case?

* Tools
— Sample budget for various aspects of case

— Client handouts - explaining limited scope, map
with location of courthouse, common issues (how
to divide furniture)

— List of common websites

14
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ESTIMATED BUDGET
Re: Defense of Breach of Contract Action

Low Estimate of  High Estimate of Average Rate per Low Estimate of High Estimate of
Hours Hours Hour Cost Cost

Prediscovery
(LN AEITELLYAN Review file, facts 3.0 hours 5.0 hours
Preliminary and documents,
Research develop strategy
(oL [ T8 Conferencing 1.0 hour ‘2)hours $250 $250 $300
Eoons et \-S
EEANVESEEENETN Conference with 1.5 hours 5.0h $250 $375 $1,250
Zlient, gather
ocuments 4
W LT EL T Draft, edit & file 3.0 hours 5.0 hours « $750 $1,250
< )
mediation, et
Draft Pleadings Answer, 2.5 hours 5.0 hours $250 $625 $1,250
affirmative
defense,
counterclaim, etc.
Total 11.0 hours 22 hours $2,750 $5,500
Prediscovery
15
Engagement Agreements
Informed Consent CRPC 1.0 (e)
* Client responsible to disclose facts to you
* Client responsible for ultimate outcome of
case
» Say what attorney will do AND WHAT
ATTORNEY WILL NOT DO
* Inform client how to expand the scope
16
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SAMPLE ENGAGEMENT AGREEMENT

Thank you for choosing [law firm name] as your legal counsel. This is our Engagement
Agreement, which is our contract with one another. Please read it carefully, and if you agree
with its terms after fully understanding all of them, please sign in the space provided on page 4
of this Engagement Agreement.

ATTORNEY SERVICES

You have determined, after consultation with me, that you wish to retain my services as legal
counsel in a limited capacity, for the specific purpose of [detailed description of exactly the
services being provided under this agreement].You understand that | will not be appearing as
your counsel before the Court. Unless we agree otherwise at a later time, and enter into an
Addendum expanding the scope of my limited legal services to you to include my appearance at
a hearing, you will be appearing before the Court by yourself. This means you alone will be
signing pleadings, going to Court, attending settlement conferences such as mediation, and
negotiating and communicating with the opposing party and/or opposing counsel.

If my services include helping you draft pleadings to be filed with the Court, | am required to put
my name, attorney registration number, address, and telephone number on those pleadings. |
will not be signing those pleadings, however.

We have fully discussed the possible problems and dangers associated with this type of limited
representation, as well as the benefits. You have agreed that you wish to proceed with this type

of representation nevertheless, and you agree aftel” consultation that your legal needs can be
effectively met with this type of representation.

CLIENT RESPONSIBILITIES
CONSULTATION FEES

PREPARATION OF PLEADINGS, ETC.

17

TIPS

Make clear who will have contact with
opposing counsel and/or party

Document any changes in scope of the
representation

Attorney/client relationship is SUBJECTIVE

Notify the court verbally upon first
appearance, even if you filed Notice of Limited
Appearances

18
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How Will the Public Know

» Self-help centers at the courthouse

e Colorado Bar Association’s online “Find a
Lawyer” — ability to search for attorneys that
provide “alternative fee arrangements”

* Legal services providers referrals
* Court’s website — link to “Find a Lawyer”

* Lawyers need to educate clients and potential
clients

19

More Information

* Colorado Bar Association Family Law Section

 CAMP — Colorado Attorney Mentoring
Program (John Baker)

* Colorado Bar Association Solo and Small Firm
Section (list serv and blog)

* “Successful Business Planning” workbook —
available on the Colorado Bar Association
website (download free to members)

20

28




Limited Scope Representation

Limited Scope Representation
“Unbundling”

21
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Practical and Ethical Considerations to
Integrating Unbundled Legal Services

Authors: Danaé D. Woody & Amy Goscha

BRIEF HISTORY AND RULE CHANGE

a. On June 17, 1999, effective July 1, 1999, the Colorado Supreme Court recognized the
need for limited scope representation in Colorado. In an effort to address this need,
the Colorado Supreme Court amended C.R.C.P. 11(b) and C.R.C.P. 311(b) to allow for

limited scope representation.'

b. C.R.C.P. 11(b) and C.R.C.P. 311(b) allow attorneys to limit the scope of representation,
but does not address the ability for attorneys to withdraw from limited scope
representation.

C. On June 29, 2011, the Colorado Supreme Court proposed an amendment to Colorado
Rules of Civil Procedure 121 § 1-1.

d. On October 20, 2011 effective immediately, section 5 was added to C.R.C.P. 121 § 1-1:

(5) In accordance with C.R.C.P. 11(b) and C.R.C.P. 311(b), an attorney may undertake
to provide limited representation to a pro se party involved in a court proceeding.
Upon the request and with the consent of a pro se party, an attorney may make a
limited appearance for the pro se party in one or more specified proceedings, if the
attorney files and serves with the court and the other parties and attorneys (if any) a
notice of the limited appearance prior to or simultaneous with the proceeding(s) for
which the attorney appears. At the conclusion of such proceeding(s), the attorney’s
appearance terminates without the necessity of leave of court, upon the attorney
filing a notice of completion of limited appearance. Service on an attorney who makes
a limited appearance for a party shall be valid only in connection with the specific
proceeding(s) for which the attorney appears.

e. The rule change allows attorneys, with the consent of a pro se party, to make a
limited appearance for the pro se party in one or more specified proceedings.? At the
conclusion of such proceeding(s), the attorney’s appearance terminates without the
necessity of leave of court, upon the attorney filing a notice of completion of limited
appearance.’

! See C.R.C.P. 11(b) and C.R.C.P. 311(b).
2 See CR.C.P. 121 § 1-1(5).

3 1d.
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f. Prior to the addition of C.R.C.P. 121 § 1-1(5), if an attorney filed an entry of
appearance, signed a pleading, or appeared in a court proceeding, the attorney,
without substitution of counsel, was required to file and serve a motion to withdraw
from the case.*

8. The Supreme Court adopted a Committee Comment explaining that the rule change
was to allow attorneys to make a limited appearance in both pro bono and fee based
cases to be able to withdraw from the case, at the consent of the party, without having
to request leave from the court.®

h. The Colorado Court of Appeals and Colorado Supreme Court allow for limited scope
representation.®

i Colorado Federal Courts have explicitly rejected the Colorado Bar Association’s
view and Colorado Supreme Court’s specific grant of permission for the practice of
ghostwriting as a form of limited representation (through CBA Ethics Committee
Formal Opinion 101, and subsequent amendments to Colo. RPC 1.2 and C.R.C.P.
11(b)).”

L. Shortly after the Colorado Supreme Court adopted rule amendments to
specifically condone ghostwriting and other forms of limited scope
representation, the United States District Court for the District of Colorado
stated, by administrative order, that the practice of limited representation,
and particularly ghostwriting, is a “deception on the court,” and therefore is
a violation of Colo. RPC 1.1 (regarding an attorney’s duty to provide
competent representation).®

2. UNBUNDLED/LIMITED SCOPE REPRESENTATION AS AN EFFECTIVE BUSINESS
MODEL

a. Hourly rate: Billing is at a regular hourly rate, not a discounted /sliding scale rate.

b. Upfront payment: The client pays for the specific legal services upfront. This helps to
eliminate collection issues and working for free.

C. Low supply /high demand: The demand for unbundled services is high, the number
of attorneys marketing the model as a part of their practice is low.

*See C.R.C.P. 121 § 1-1(1) and (2)(b).

5 See Committee Comment to C.R.C.P. 121 § 1-1(5).

¢ C.AR. 5(e) and (f).

7 Micklewright, “Discrete Task Representation a/k/a Unbundled Legal Services,” 29 The Colorado Lawyer 5
(Jan. 2000).

81d. See also Fuller, “Unbundling Family Law Practice Creates Pro Bono Opportunities,” 27 The Colorado Lawyer
29 (Sept. 1998).
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d. Flexibility: Attorneys and clients can contract for specific legal services, a la carte.
Attorneys can avoid getting stuck as attorney of record on a case.

e. Revenue generating: About 40% of unbundled cases in our practices have converted
to fully retained cases.

f. Not risker than traditional representation: In Colorado, we know of only one
disciplinary case opinion issued by the Hearing Board where an attorney who claimed
he represented a client on a limited scope basis by providing the defendant with a
“preliminary defense” against a sexual assault charge and then withdrawing, leaving
the defendant facing several other serious criminal charges, was suspended for one
year and one day.’

8. Malpractice insurance costs are not higher: Attorneys currently providing unbundled
representation have not seen a distinction in terms of coverage or costs when

disclosing to the insurers that they are handling such cases under this model.

h. Referral source: Unbundled clients serve as an additional referral source and can
utilize other services in your legal practice (i.e. estate planning/bankruptcy needs).

i Expands the market: The model provides a middle/flexible option to clients who
either do not want full representation or who cannot afford full representation.

j- Opportunity to build rapport with clients: The model allows attorneys to establish
trust with clients who normally do not trust or wish to involve attorneys. The model
aids in establishing lasting business or referral source relationships.

3. UNBUNDLING THE MODEL

a. What types of clients does an unbundled model serve?

L. Individuals who cannot afford your full hourly rate, your full retainer
amount, or the full amount of legal assistance they will need to successfully
address the legal problems they are experiencing.

ii. This group can be broken into two categories:

(1) Limited appearance representation pursuant to C.R.C.P. 121 § 1-1(5).

(2) Discrete task representation pursuant to CR.C.P. 11

? See People v. Jerry Lee Stevens, O.P.D.]. (No. 10PDJ002, Oct. 7, 2010).
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a. i.e. consultation and legal advice, document review, potential
drafting, and can include appearance in court under C.R.C.P.
121 § 1-1(5) or at mediation.*

b. These models may fit:

ii.

iii.

The sophisticated client who may only be interested in having a “big gun”
present at the hearing (limited appearance);

The relatively unsophisticated client who has experience with the system or
the case such that she is confident that she can manage on her own (limited
appearance);

The sophisticated client who is able to manage deadlines prepare documents
and represent herself in court with some legal guidance (discrete task);

. The relatively unsophisticated client who would benefit from traditional
representation but simply cannot afford it. Some legal advice is better than
none (discrete task).

C. What kind of client can effectively use unbundled representation?

ii.

iii.

The client who can successfully use unbundled representation is honest and at
least slightly sophisticated, organized, and can follow directions.

Dishonest people will likely misuse this model to your personal detriment. If
you find yourself in a situation like this, you must discern a way to give them
advice that they cannot use to manipulate or commit a fraud on the Court or
other litigants.

It is up to lawyer offering this service model to educate the potential client
during the initial consultation.

4. INTEGRATING THE MODEL WITH YOUR PRACTICE

a. Conduct an Initial Intake.

i.

Meet with the potential client to gather all of the pertinent or material facts
and documents you need to competently represent the potential client on an
unbundled basis.

Explain the differences between the unbundled model and the full
representation model to the potential client. Remember that the lawyer-client
relationship is subjective, from the client’s perspective.'’ Regardless of your

10°See People v. Gabriesheski, 262 P.3d 653 (Colo. 2011).
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iil.

engagement agreement, if a client has explained her/his complicated matter
to you, she/he may be under the expectation that you will “take care of it” for
her/him

Determine exactly which services you will provide for the client.

Practice pointer: It is generally not cost effective for an attorney to prepare
C.R.C.P. 16. 2 disclosures on behalf of an unbundled client. Some alternative
options are for the attorney to review and commenting on a draft sworn
financial statement prepared by the unbundled client with the client
providing the underlining documents for the attorney’s review /reference;
answering specific questions the unbundled client has regarding the sworn
financial statement (i.e. what source a client can use to find an estimated value
for his/her vehicle); drafting the certificate of compliance.

b. Engagement Agreement.'!

i.

iii.

1.

vl

Draft and require your new unbundled client to review and sign an
engagement agreement.

Review your entire engagement agreement with the new unbundled client to
make sure he/she understands the type of services you will/will not provide.

The engagement agreement should set forth the specific parameters of the
scope of your representation.

The engagement agreement should make it clear to the client that he/she is
responsible for disclosing material facts to you and complying with rules,
statutes, and deadlines.

Make communication procedures clear in the engagement agreement. Indicate
whether you will be communicating with other attorneys/mediators/court
personnel on the client’s behalf.

If you expand the scope of your representation, draft and require your clients
to review and sign an addendum outlining the expanded scope of the
representation. Refer to the attached sample addendum to the engagement agreement.

C. File and properly serve the correct Notice of Limited Appearance under C.R.C.P.
11(b) and Notice of Completion of Limited Appearance under C.R.C.P. 11(b)."?

! Refer to the attached sample engagement agreement.
12 Refer to the attached JDF 630 Civil Notice of Limited Appearance; JDF631 Consent to Represent; and JDF632
Civil Notice of Completion by Attorney.
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d. Drafting pleadings.

i.

When drafting pleadings and other documents on an unbundled /limited
scope basis, be sure to include your name, address, telephone number and
registration number."

Attorneys are not required to disclose their name, contact information, or
certification when assisting unbundled clients with filling out preprinted
forms and electronic published forms issued through the judicial branch.™

e. Instructions for filing and serving pleadings.

Provide specific instructions to the client regarding proper filing and service
of pleadings.

f. Communication procedures.

If an attorney has entered an appearance for the limited purpose of
representing a client at a temporary orders hearing, the opposing party or
opposing attorney must communicate with the attorney providing limited
representation with respect to that specific temporary orders proceeding.
However, if unrelated matters or proceedings occur simultaneously, the
opposing party or opposing attorney must communicate about unrelated
matters or proceedings directly with the pro se litigant. In the event that the
opposing party or opposing attorney is unsure whom to communicate with,
he/she should contact the limited scope representation attorney for
clarification.”

g. Do not take a highly complex case on an unbundled/limited scope basis.

Remember that the Colorado Rules of Professional Conduct require attorneys
to provide competent representation. While you may be “competent,” the
limited nature of the representation may severely limit your ability to
adequately represent certain clients and matters.

13 See C.R.C.P. 11(b).
4.

15 Espinosa, “Ethical Considerations When Providing Unbundled Legal Services,” 40 The Colorado Lawyer 9, 75

(Sept. 2011).
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5. ACCESS TO JUSTICE ISSUES

a. Pro se statistics

ii.

iil.

Colorado Supreme Court Justice Gregory ]. Hobbs, Jr. notes in his Judicial
Support for Pro Bono Legal Service paper states:

75% to 85% of domestic civil cases filed in Colorado trial courts involve at
least one pro se party, many of whom presumably are persons of limited
means who cannot afford an attorney and need pro bono assistance.'

The Modest Means Task Force Modest Means in the introduction of the tool
kit entitled, Successful Business Planning: Serving the Moderate Income Client,
states:

Statistics from the State Court Administrator’s Office (SCAQO) show that for
fiscal year 2012, 58,000 civil cases (not including tax liens, foreclosure, or small
claims) were filed in Colorado courts in which a lawyer never entered an
appearance. For instance, in domestic relations cases, 63% (21,441 of the 34,897
filed) did not have any representation by a lawyer at any time during the
case.!

In 2014, 66% of domestic relations cases filed statewide had no attorney on the
case.”® Within the group of cases filed, there were 70,128 parties and of those
parties, 75% did not have representation when the data was extracted.” For
County Court civil, 60% of parties had no representation at the time the data
was extracted.?’ 98% of responding parties in a county court cases filed in
2014 were without representation.?

b. Theory.

Unbundled legal services/limited scope representation provides another
avenue, distinct from traditional representation, for litigants to gain access to
legal representation to aid them in resolving their disputes.

16 Justice Gregory J. Hobbs, Jr., Judicial Support for Pro Bono Legal Service, at 3 (referring to Memorandum from
Veronica Marceny, Office of the State Court Administrator, Colorado State Judicial Branch, to Justice Hobbs
and on file with Justice Hobbs).

17 The number of pro se filings changes on a daily basis.

18 Cases and Parties without Attorney Representation in Civil Cases FY 2014 Handout (attached).

Y 1d.
20 Id.
2 d.
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ii. Modest-means litigants find it difficult to gain access to legal representation as
they may not be able to afford full representation and are unable to qualify for
pro bono or low-cost services. Unbundled /limited scope representation
provides litigants with at least some legal representation.

il The number of pro see litigants in the Colorado court system is growing. Pro
se litigants are ill-equipped to represent themselves in court. It is difficult for
pro se litigants to navigate through the court system without some legal
assistance. An attorney, on even an unbundled/limited scope representation
basis, can advise the pro se party on how to effectively manage the case, meet
deadlines, and file accurate pleadings and disclosures.

6. ETHICAL CONSIDERATIONS

a. The amendments to Colo. RPC 1.2(c) specifically allow a lawyer to limit the scope and
objectives of the representation, so long as they are “reasonable,” and the client gives
informed consent.

. An “unreasonable” limitation includes one that interferes with the knowledge,
skill, thoroughness or preparation required to competently represent the
client.”

1. The requirement of “informed consent” is satisfied when the attorney

communicates to the client any limitations on the scope of the representation,
and provides information and explanation about the material risks associated
with not being fully represented, and the alternatives available to limited
representation.

(1) Examples of material risk:
a. The client that may later be confronted with an issue that he or
she does not understand.
b. The client may be prohibited from presenting evidence to the

court if he or she does not adequately understand and follow
the rules of evidence.

(2) The client’s informed consent to the limited representation and its
scope should be in writing.**

2 See Colo. RPC 1.2 COMMENT [7].
2 See Colo. RPC 1.0(e).
2 See Colo. RPC 1.0 (e) and COMMENT [1]. Refer to Sample Engagement Agreement and Addendum.
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b. C.R.C.P. 11 prohibits attorneys from filing frivolous pleadings.

I An attorney may not assist a pro se client in completing or drafting pleadings
that are frivolous. However, upon eliciting sufficient information from the pro
se party, the attorney may rely on the pro se party’s representation of facts,
unless the attorney has reason to believe that such representations are false or
materially insufficient. In such an instance, the attorney shall make an
independent, reasonable inquiry into the facts.”

C. It may not be a good model for all types of legal cases/issues.
I i.e. high conflict or complex legal issue cases.
d. As explained above, it is important enter into engagement agreement clearly

explaining the limited scope of representation.

i Colo. RPC 1.5(b) requires:
When the lawyer has not regularly represented the client, the basis or rate of
the fee and expenses shall be communicated to the client, in writing, before or
within a reasonable time after commencing the representation. Any changes
in the basis or rate of the fee or expenses shall also be promptly communicated
to the client, in writing.

e. The limited scope of the representation does not negate a conflict of interest that
would exist under traditional representation. Remember that an attorney may only
represent one of the parties involved in the litigation.?

7. RESOURCES

a. Espinosa, “Ethical Considerations When Providing Unbundled Legal Services,” 40
The Colorado Lawyer 9, 75 (Sept. 2011).

b. Espinosa, “Limited Scope Representation Under the Proposed Amendment to
C.R.C.P. 121, Section 1-1,” 40, The Colorado Lawyer 11, 89 (Nov. 2011).

C. People v. Jerry Lee Stevens, O.P.D.]. (No. 10PDJ002, Oct. 7, 2010).
d. People v. Gabriesheski, 262 P.3d 653 (Colo. 2011).

e. Justice Gregory J. Hobbs, Jr., Judicial Support for Pro Bono Legal Service paper.

% See C.R.C.P. 11(b) & C.R.C.P. 311(b).
% See Colo. RPC 1.7(a)(1).
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Authors: Amy Goscha & Danaé D. Woody

Colorado Rules of Civil Procedure Rule 11(b)

Limited Representation. An attorney may undertake to provide limited representation in
accordance with Colo. RPC 1.2 to a pro se party involved in a court proceeding.

Pleadings or papers filed by the pro se party that were prepared with the drafting assistance
of the attorney shall include the attorney’s name, address, telephone number and registration
number.

The attorney shall advise the pro se party that such pleading or other paper must contain this
statement.

In helping to draft the pleading or paper filed by the pro se party, the attorney certifies that,
to the best of the attorney’s knowledge, information and belief, this pleading or paper is:

(1) Well-grounded in fact based upon a reasonable inquiry of the pro se party by the
attorney,

(2) Is warranted by existing law or a good faith argument for the extension,
modification or reversal of existing law, and

(3) Is not interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation.

The attorney in providing such drafting assistance may rely on the pro se party’s
representation of facts, unless the attorney has reason to believe that such representations are
false or materially insufficient, in which instance the attorney shall make an independent
reasonable inquiry into the facts.

Assistance by an attorney to a pro se party in filling out pre-printed and electronically
published forms that are issued through the judicial branch for use in court are not subject to
the certification and attorney name disclosure requirements of this Rule 11(b).

Limited representation of a pro se party under this Rule 11(b) shall not constitute an entry of
appearance by the attorney for purposes of C.R.C.P. 121, section 1-1 or C.R.C.P. 5(b), and
does not authorize or require the service of papers upon the attorney.

Representation of the pro se party by the attorney at any proceeding before a judge,
magistrate, or other judicial officer on behalf of the pro se party constitutes an entry of an
appearance pursuant to C.R.C.P. 121, section 1-1. The attorney’s violation of this Rule
11(b) may subject the attorney to the sanctions provided in C.R.C.P. 11(a).
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Colorado Rules of County Court Civil Procedure Rule 311(b)

Limited representation. An attorney may undertake to provide limited representation in
accordance with Colo. RPC 1.2 to a pro se party involved in a court proceeding.

Pleadings or papers filed by the pro se party that were prepared with the drafting assistance
of the attorney shall include the attorney’s name, address, telephone number and registration
number.

The attorney shall advise the pro se party that such pleading or other paper must contain this
statement. In helping to draft the pleading or paper filed by the pro se party, the attorney
certifies that to the best of the attorney’s knowledge, information and belief, this pleading or
paper is:

(1) Well-grounded in fact based upon a reasonable inquiry of the pro se party by the
attorney,

(2) Is warranted by existing law or a good faith argument for the extension,
modification or reversal of existing law, and

(3) Is not interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of litigation.

The attorney in providing such drafting assistance may rely on the pro se party’s
representation of facts, unless the attorney has reason to believe that such representations are
false or materially insufficient, in which instance the attorney shall make an independent
reasonable inquiry into the facts. Assistance by an attorney to a pro se party in filling out pre-
printed and electronically published forms that are issued through the judicial branch for use
in court are not subject to the certification and attorney name disclosure requirements of this
Rule 311(b).

Limited representation of a pro se party under this Rule 311(b) shall not constitute an entry of
appearance by the attorney for purposes of C.R.C.P. 121, section 1-1 or C.R.C.P.

305, and does not authorize or require the service of papers upon the attorney.
Representation of the pro se party by the attorney at any proceeding before a judge,
magistrate, or other judicial officer on behalf of the pro se party constitutes an entry of an
appearance pursuant to C.R.C.P. 121, section 1-1. The attorney’s violation of this Rule

311(b) may subject the attorney to the sanctions provided in C.R.C.P. 311(a).
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Colorado Rules of Civil Procedure 121 § 1-1(5):

In accordance with C.R.C.P. 11(b) and C.R.C.P. Rule 311(b), an attorney may undertake to
provide limited representation to a pro se party involved in a court proceeding. Upon the
request and with the consent of a pro se party, an attorney may make a limited appearance
for the pro se party in one or more specified proceedings, if the attorney files and serves with
the court and the other parties and attorneys (if any) a notice of the limited appearance prior
to or simultaneous with the proceeding(s) for which the attorney appears. At the conclusion
of such proceeding(s), the attorney’s appearance terminates without the necessity of leave of
court, upon the attorney filing a notice of completion of limited appearance. Service on an
attorney who makes a limited appearance for a party shall be valid only in connection with
the specific proceeding(s) for which the attorney appears.

Colorado Appellate Rules 5(e) and (f)

(e) Notice of Limited Representation Entry of Appearance and Withdrawal. An attorney may
undertake to provide limited representation to a pro se party involved in a civil appellate
proceeding. Upon the request and with the consent of a pro se party, an attorney may make a
limited appearance for the pro se party to file a notice of appeal and designation of record in
the court of appeals or the supreme court, to file or oppose a petition or cross-petition for a
writ of certiorari in the supreme court, to respond to an order to show cause issued by the
supreme court or the court of appeals, or to participate in one or more specified motion
proceedings in either court, if the attorney files and serves with the court and the other
parties and attorneys (if any) a notice of the limited appearance prior to or simultaneous with
the proceeding(s) for which the attorney appears. At the conclusion of such proceeding(s),
the attorney’s appearance terminates without the necessity of leave of court, upon the
attorney filing a notice of completion of limited appearance in the appellate court in which
the attorney appeared, a copy of which may be filed in any other court, except that an
attorney filing a notice of appeal or petition or cross-petition for writ of certiorari is obligated,
absent leave of court, to respond to any issues regarding the appellate court’s jurisdiction.
Service on an attorney who makes a limited appearance for a party shall be valid only in
connection with the specific proceedings(s) for which the attorney appears. The provisions of
this C.A.R. 5(e) shall not apply to an attorney who has filed an opening or answer brief
pursuant to C.A.R. 31.

(f) Termination of Representation. When an attorney has entered an appearance, other than a
limited appearance pursuant to C.A.R. 5(e), on behalf of a party in an appellate court without
having previously represented that party in the matter in any other court, the attorney’s
representation of the party shall terminate at the conclusion of the proceedings in the
appellate court in which the attorney has appeared, unless otherwise directed by the
appellate court or agreed to by the attorney and the party represented. Counsel may file a
notice of such termination of representation in any other court.
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Colorado Rules of Professional Conduct 1.0(b), (e), (h), (n) and Comment 1

(b) “Confirmed in writing,” when used in reference to the informed consent of a person,
denotes informed consent that is given in writing by the person or a writing that a lawyer
promptly transmits to the person confirming an oral informed consent. See paragraph (e) for
the definition of “informed consent.” If it is not feasible to obtain or transmit the writing at
the time the person gives informed consent, then the lawyer must obtain or transmit it within
a reasonable time thereafter.

(e) “Informed consent” denotes the agreement by a person to a proposed course of conduct
after the lawyer has communicated adequate information and explanation about the material
risks of and reasonably available alternatives to the proposed course of conduct.

(h) “Reasonable” or “reasonably” when used in relation to conduct by a lawyer denotes the
conduct of a reasonably prudent and competent lawyer.

(n) “Writing” or “written” denotes a tangible or electronic record of a communication or
representation, including handwriting, typewriting, printing, photostating, photography,
audio or videorecording and e-mail. A “signed” writing includes an electronic sound, symbol
or process attached to or logically associated with a writing and executed or adopted by a
person with the intent to sign the writing.

COMMENT [1] If it is not feasible to obtain or transmit a written confirmation at the time the
client gives informed consent, then the lawyer must obtain or transmit it within a reasonable
time thereafter. If a lawyer has obtained a client’s informed consent, the lawyer may act in
reliance on that consent so long as it is confirmed in writing within a reasonable time
thereafter.

Colorado Rules of Professional Conduct 1.1

A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for
the representation.

Colorado Rules of Professional Conduct 1.2(c) and Comment 7

A lawyer may limit the scope or objectives, or both, of the representation if the limitation is
reasonable under the circumstances and the client gives informed consent. A lawyer may
provide limited representation to pro se parties as permitted by C.R.C.P. 11(b) and C.R.C.P.

311(b).

COMMENT [7] Although this Rule affords the lawyer and client substantial latitude to limit
the representation, the limitation must be reasonable under the circumstances. If, for
example, a client’s objective is limited to securing general information about the law the
client needs in order to handle a common and typically uncomplicated legal problem, the
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lawyer and client may agree that the lawyer’s services will be limited to a brief telephone
consultation. Such a limitation, however, would not be reasonable if the time allotted was not
sufficient to yield advice upon which the client could rely. Although an agreement for a
limited representation does not exempt a lawyer from the duty to provide competent
representation, the limitation is a factor to be considered when determining the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
See Rule 1.1.

Colorado Rules of Professional Conduct 1.5(b)

When the lawyer has not regularly represented the client, the basis or rate of the fee and
expenses shall be communicated to the client, in writing, before or within a reasonable time
after commencing the representation. Any changes in the basis or rate of the fee or expenses
shall also be promptly communicated to the client, in writing.

Colorado Rules of Professional Conduct 1.7
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:
(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer’s responsibilities to another client, a former client or

a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a
lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding

before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.
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Colorado Rules of Professional Conduct 4.2

In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another lawyer in the
matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law
or a court order.

COMMENT [8] The prohibition on communications with a represented person only applies
in circumstances where the lawyer knows that the person is in fact represented in the matter
to be discussed. This means that the lawyer has actual knowledge of the fact of the
representation; but such actual knowledge may be inferred from the circumstances. See Rule
1.0(f). Thus, the lawyer cannot evade the requirement of obtaining the consent of counsel by
closing eyes to the obvious.

COMMENT [9] In the event the person with whom the lawyer communicates is not known
to be represented by counsel in the matter, the lawyer’s communications are subject to Rule
4.3.

COMMENT [9A] A pro se party to whom limited representation has been provided in
accordance with C.R.C.P. 11(b) or C.R.C.P. 311(b), and Rule 1.2, is considered to be

unrepresented for purposes of this Rule unless the lawyer has knowledge to the contrary.

Colorado Rules of Professional Conduct 4.3

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer
shall not state or imply that the lawyer is disinterested. When the lawyer knows or
reasonably should know that the unrepresented person misunderstands the lawyer’s role in
the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The
lawyer shall not give legal advice to an unrepresented person, other than the advice to secure
counsel, if the lawyer knows or reasonably should know that the interests of such a person
are or have a reasonable possibility of being in conflict with the interests of the client.

COMMENT [2A] The lawyer must comply with the requirements of this Rule for pro se
parties to whom limited representation has been provided, in accordance with C.R.C.P. 11(b),
C.R.C.P. 311(b), Rule 1.2, and Rule 4.2. Such parties are considered to be unrepresented for
purposes of this Rule.
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Notice of Limited Appearance by Attorney with
Consent of Pro Se Party (JDF 630)

UDistrict Court DCounty Court
County, Colorado
Court Address:
Plaintiff:
and
Defendant:
A COURTUSE ONLYA
Attorney (Name and Address): Case Number:
Phone Number: E-mail:
FAX Number: Atty. Reg. #: Division Courtroom

NOTICE OF LIMITED APPEARANCE BY ATTORNEY WITH CONSENT OF PRO SE
PARTY UNDER C.R.C.P. 11(b) AND 121, SECTION 1-1(5) IN A CIVIL MATTER

COMES NOW (name of attorney), and enters a limited
appearance as counsel for (the pro se party in
interest to this notice) and as grounds therefore, counsel states:

1. The pro se party in interest to this notice has requested and consented to this
limited appearance for the following proceeding(s):

2. | have advised the pro se party in interest that the Court retains jurisdiction over
the pro se party in interest to this case. That at the conclusion of this limited appearance
he/she has the burden of keeping the Court and the other parties informed where later
notices, pleadings, and other papers may be served; that he/she has the obligation to
prepare for trial or have other counsel prepare for trial; and that failure or refusal to meet
these burdens may subject him/her to a possible default and that the dates of any
proceedings including trial and holding of such proceedings will not be affected by the
completion of the limited appearance of counsel.

Service of process may be served upon the pro se party in interest to this case at the last
known address which is:
, Phone:

The following hearings or other Court settings have been scheduled in this case:

DATE: , 20 Attorney Signature:
Name:
Registration No:
Address:
Phone:

JDF 630 Civil Notc of Limited Appr w Cert of Svc 10-11
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WDistrict Court DCounty Court
County, Colorado

Court Address:

Plaintiff:

and
Defendant:

A COURT USE ONLYA

Attorney (Name and Address):

E-mail:
Atty. Reg. #:

Phone Number:
FAX Number:

Case Number:

Division Courtroom

CERTIFICATE OF SERVICE OF

NOTICE OF LIMITED APPEARANCE BY ATTORNEY WITH CONSENT OF PRO SE
PARTY UNDER C.R.C.P. 11(b) AND 121, SECTION 1-1(5) IN A CIVIL MATTER

| certify that on

(date) a true and accurate copy of the Notice

of Limited Appearance by Attorney with Consent of Pro Se Party Under C.R.C.P. 11(b) and 121,
Section 1-1(5) in a Civil Matter was served on the client and all other counsel or parties of

record by:
O Hand Delivery,
a E-filed,
O Faxed to this number ,or
O Placing it in the United States mail, postage pre-paid, and addressed to the
following:
To:
Date:
Print Name
Signature

JDF 630 Civil Notc of Limited Appr w Cert of Sve 10-11
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Consent to Limited Appearance by an Attorney (JDF 631)

WDistrict Court DCounty Court
County, Colorado
Court Address:
Plaintiff:
and
Defendant:
COURT USE ONLY
Attorney (Name and Address): Case Number:
Phone Number: E-mail:
FAX Number: Atty. Reg. #: Division Courtroom
CONSENT TO LIMITED APPEARANCE BY AN ATTORNEY
UNDER C.R.C.P. 11(b) AND 121, SECTION 1-1(5) IN A CIVIL MATTER

l, , (Pro se party name) do hereby consent to granting
a limited entry of appearance to (name of counsel) for
permission to represent me for the following proceeding(s):

| understand that the Court retains jurisdiction over me as the pro se party in interest to this
case. That at the conclusion of this limited appearance | have the burden of keeping the
Court and the other parties informed where later notices, pleadings, and other papers may
be served; that | have the obligation to prepare for trial or have other counsel prepare for
trial; and that failure or refusal to meet these burdens may subject me to a possible default
and that the dates of any proceedings including trial and holding of such proceedings will
not be affected by the completion of the limited appearance of counsel.

Service of process may be served upon me as the pro se party in interest to this case at
my address which is

DATE:

Signature

Name:
Address:

Telephone:

JDF 631 Consent to Limited Appearance 10-11
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Notice of Completion of Limited Appearance (JDF 632)

WDistrict Court DCounty Court

County, Colorado
Court Address:
Plaintiff:
and
Defendant:

A COURT USE ONLY A

Attorney (Name and Address): Case Number:
Phone Number: E-mail:
FAX Number: Atty. Reg. #: Division Courtroom

NOTICE OF COMPLETION OF LIMITED APPEARANCE
UNDER C.R.C.P. 11(b) AND 121, SECTION 1-1(5) IN A CIVIL MATTER

COMES NOW (name of attorney), and enters a
notice of completion of limited appearance as counsel for (the pro
se party in interest to the Notice of Limited Appearance dated: ), as grounds

therefore, counsel states:

| have advised the pro se party in interest that the Court retains jurisdiction over the pro se party
in interest to this notice. That he/she has the burden of keeping the Court and the other parties
informed where later notices, pleadings, and other papers may be served; that he/she has the
obligation to prepare for trial or have other counsel prepare for trial; and that failure or refusal to
meet these burdens may subject him/her to a possible default and that the dates of any
proceedings including trial and holding of such proceedings will not be affected by this completion
of the limited appearance of counsel.

Service of process may be served upon the pro se party in interest to this notice at the last known
address which is: ,
Phone:

The following hearings or other Court settings have been scheduled in this case:

DATE: ,20 Attorney Signature:
Name:
Registration No:
Address:
Phone:

JDF 632 Civil Notc of Completion of Limited Appr w cert of sve 10-11

55




Practical and Ethical Considerations to Integrating Unbundled Legal Services

Ubistrict Court L County Court
County, Colorado
Court Address:
Plaintiff:
and
Defendant:
A COURT USE ONLY A
Attorney (Name and Address): Case Number:
Phone Number: E-mail:
FAX Number: Atty. Reg. #: Division Courtroom
CERTIFICATE OF SERVICE OF NOTICE OF COMPLETION OF LIMITED APPEARANCE
UNDER C.R.C.P. 11(b) AND 121, SECTION 1-1(5) IN A CIVIL MATTER

| certify that on (date) a true and accurate copy of the Notice of
Completion of Limited Appearance Under C.R.C.P. 11(b) and 121, Section 1-1(5) in a Civil Matter was
served on the client and all other counsel or parties of record by:

QO Hand Delivery,

Q E-filed,

O Faxed to this number ,or

O Placing it in the United States mail, postage pre-paid, and addressed to the following:

To:

Date:

Print Name

Signature

JDF 632 Civil Notc of Completion of Limited Appr w cert of sve 10-11
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Sample Engagement Agreement

Authors: Amy Goscha & Danaé D. Woody

[Letterhead]
[Date]

[Potential client name]
[Address]

Dear [potential client name]:

Thank you for choosing [law firm name] as your legal counsel. This is our Engagement Agreement,
which is our contract with one another. Please read it carefully, and if you agree with its terms after
fully understanding all of them, please sign in the space provided on page 4 of this Engagement
Agreement.

ATTORNEY SERVICES

You have determined, after consultation with me, that you wish to retain my services as legal counsel
in a limited capacity, for the specific purpose of [detailed description of exactly the services being provided
under this agreement].You understand that I will not be appearing as your counsel before the Court.
Unless we agree otherwise at a later time, and enter into an Addendum expanding the scope of my
limited legal services to you to include my appearance at a hearing, you will be appearing before the
Court by yourself. This means you alone will be signing pleadings, going to Court, attending settlement
conferences such as mediation, and negotiating and communicating with the opposing party and/or
opposing counsel.

If my services include helping you draft pleadings to be filed with the Court, I am required to put my
name, attorney registration number, address, and telephone number on those pleadings. I will not be
signing those pleadings, however.

We have fully discussed the possible problems and dangers associated with this type of limited
representation, as well as the benefits. You have agreed that you wish to proceed with this type of
representation nevertheless, and you agree after consultation that your legal needs can be effectively
met with this type of representation.

I will not at any time be responsible for any of your misunderstandings of law, the legal process, or of
fact. You understand that one of the dangers of limited services is that you may not fully understand
the law or the facts relevant to your matter, even though you have been advised by me regarding the
same. Any of your misunderstandings may significantly prejudice your case.
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I cannot, at any time, do anything on your behalf that I, as an officer of the Court, could not personally
do. In my limited representation of you, I cannot be party to giving false information to the Court or
to interposing any argument or pleading designed to harass or annoy the other party, or to cause
unnecessary delay or needlessly increase the costs of litigation. Further, I will only draft pleadings on
your behalf that I believe to be well-grounded in fact based upon a reasonable inquiry of you and if I
believe the contents of the pleading are warranted by existing law or a good faith extension of the same.

In the event you wish me to fully represent you in this matter, and thus manage all aspects of your
case, we will enter into a new engagement agreement and this engagement agreement will become
null and void. However, we both may agree to add additional services by way of an Addendum to
this agreement, which will not cause this agreement to be null and void, but will expand the scope of
my limited legal services to you to those specific services agreed upon in the Addendum.

CLIENT RESPONSIBILITIES

You understand that as you will be preparing your case, I can only counsel you based upon information
that you provide to me. You understand that I will not conduct any independent investigation into the
facts of your case. The level of counseling will be commensurate with how much I know about your
case. If you do not provide me with all of the information I need, I cannot provide you with a high
level of legal counseling. You are solely responsible for providing me with all relevant facts of the case.

You specifically understand and agree that the management of this case is your sole responsibility.
[Define communication protocol and case management procedures. Example: ~ “Unless we agree otherwise at
a later time, and enter into an Addendum expanding the scope of my limited legal services to you to include my
appearance at a hearing, you will be appearing before the Court by yourself. This means you alone will be signing
pleadings, going to Court, attending settlement conferences such as mediation, and negotiating and
communicating with the opposing party and/or opposing counsel.] You must follow all Court rules during
your case. If you do not follow these rules, you may be penalized, including but not limited to fines or
sanctions issued by the Court.

CONSULTATION FEES

I will bill you an hourly fee of [hourly rate] for all telephone, e-mail, and in-person consultation with
me regarding legal rights, statutory law and case law pertinent to your case, court rules, court
procedures, preparation for hearings, and analysis of settlement positions. At this time, you have asked
that I render consultation services regarding the following;:

*[name of the matter such as Dissolution of Marriage]
I will require a [amount of the retainer] retainer for consultation services. Hourly fees will be billed
against the retainer. Should your retainer be depleted before consultation services are completed, I
will require you to replenish your retainer. If you do not replenish the retainer, consultation services

will terminate.

[Explain client’s responsibility for administrative costs and fees.]
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You will be responsible for any and all costs associated with this matter, including, but not limited to,
filing fees, witness fees, subpoenas, evaluations and reports, depositions, experts, outsourced copy
costs and transcripts.
PREPARATION OF PLEADINGS
I will prepare the following pleadings on your behalf for the following flat fees:

[List any specific pleadings and specify the flat fee amount in the consultation fees section. If

none, then state: “None, unless there is a specific Addendum to this Engagement Agreement

that provides for such preparation.”]
Payment for flat fee services is due before pleadings are prepared.
PLEADINGS MANAGEMENT, DOCKETING
I will not mail or e-file your pleadings to the Court, receive Court orders, or keep you apprised of Court
deadlines. You are solely responsible for all filings and deadline management associated with your
case.
OTHER SERVICES

I will provide you with other services, on the following terms:

[List any specific other services. If none, then state: “None, unless there is a specific Addendum
to this Engagement Agreement that provides for such other services.”]

CONTINGENCIES
If any of the following contingencies occur, I will discontinue limited representation:
[List contingencies.]

I will not counsel you on how to prepare for a contested hearing, unless there is a specific Addendum
to this Engagement Agreement that provides for such representation.

TERMINATION OF SERVICES

You may terminate my services at any time for any or no reason. I may terminate my services at any
time for any or no reason. You agree that if you petition the Court to disallow my termination of
services to you, you will pay me my hourly consultation fee for any pleadings prepared by me or court
appearances made by me in conjunction with such a petition.
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PRIVACY POLICY
We collect nonpublic personal information about you from the following sources:

-Information we receive from you on applications or other forms;
-Information you provide for use in connection with our provision of
financial products or services to you;

-Information about your transactions with us, our affiliates, or others; and
-Information we receive from a consumer reporting agency.

We do not disclose any nonpublic personal information about our clients or former clients to anyone,
except as permitted by law. We restrict access to nonpublic personal information about you to those
employees who need to know that information to provide products or services to you. We maintain
physical, electronic, and procedural safeguards that comply with federal regulations to guard your
nonpublic personal information. This notice is being provided to you in accordance with 16 C.F.R.
Part 313—-Privacy of Consumer Financial Information.

Sincerely,

[Law firm name]

[Attorney name]

L, [potential client name], have fully read and understood the above engagement agreement, and agree
to be bound by its terms. I specifically state that I have been fully counseled of the many possible
problems associated with limited representation, and believe that my case can be adequately handled
with limited representation. I also understand that at all times, I am solely responsible for managing
my own case and for abiding by all court rules.

Agreed to by:

[potential client name] Date
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Sample Addendum to Engagement Agreement

Authors: Amy Goscha & Danaé D. Woody

[Letterhead]
[Date]

[Client name]
[Address]

ADDENDUM TO ENGAGEMENT AGREEMENT
SIGNED [DATE OF ORIGINAL ENGAGEMENT AGREEMENT]

As the nature and scope of our original engagement regarding limited representation has changed
and/or expanded, we are entering an Addendum to our original Engagement Agreement dated [date
of the original engagement agreement] to include the additional limited legal services you have
requested. The purpose of this Addendum is to set forth the objectives of the changed and/or
expanded services under limited scope representation and to clearly define the beginning and
completion of these changed and/or expanded limited scope representation services.

Please read the Addendum carefully, and if you agree with its terms after fully understanding all of
them, please sign on the signature line provided on page 2 of this Addendum.

ADDITIONAL SERVICES
I will provide you with the following additional services:

[specify additional services that will be provided]
CONSULTATION FEES
As stated in the Engagement Agreement dated [date of the original engagement agreement], I will
continue to bill you an hourly fee of [insert hourly rate]. Should your retainer be depleted before
consultation services are completed per this Addendum, I will require you to replenish your retainer
pursuant to the Engagement Agreement dated [date of the original engagement agreement]. If you do
not replenish the retainer, consultation services per this Addendum will terminate, and this

Addendum will become null and void.

[*Note: Attorneys may wish to require an additional retainer to cover any services added by this
Addendum.]
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My limited scope representation under this Addendum ends either upon my completion of terms
defined under “Additional Services” of this Addendum or upon your failure to replenish your
retainer per the Engagement Agreement dated [date of the original engagement agreement] after
depletion. At that time, unless we enter into an additional Addendum to the initial Engagement
Agreement dated [date of the original engagement agreement] or we sign a new Engagement
Agreement, this Addendum shall terminate and my limited representation will revert back to the
terms as set forth in the original Engagement Agreement dated [date of the original engagement
agreement].

All of the terms and conditions as set forth in the Engagement Agreement dated [insert date of the
original engagement agreement] not modified herein shall remain in full force and effect.

Sincerely,

[Law firm name]

[Attorney name]

L, [Client name], have fully read and understood the above Addendum to the Engagement Agreement
signed on [date of the original engagement agreement], and agree to be bound by its terms. I specifically
state that I have been fully counseled as to the many possible problems associated with limited
representation, and believe that my case can be adequately handled with limited representation. I
also understand that at all times, I am solely responsible for managing my own case and for abiding
by all court rules.

[Client name] Date
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Formal Ethics Opinion 101: Unbundled Legal Services

UNBUNDLED LEGAL SERVICES
Adopted January 17, 1998.
Addendum issued 2006.

Introduction and Scope

For many years, courts have experienced increasing numbers of pro se litigants. While by definition attor-
neys do not enter appearances for pro se litigants, attorneys are often asked by pro se litigants to explain legal proce-
dures, principles, and strategies. A lawyer who provides a client with some, but not all, of the work normally
involved in litigation is said to be providing “unbundled” legal services.! By this unbundling, a person who cannot
afford full representation can receive at least some legal assistance. In certain circumstances, it may be preferable
for a lay person to have limited legal services rather than no services at all.

The Need for Unbundled Legal Services

Recent years have witnessed greater numbers of pro se litigants. A seminal American Bar Association study
in Maricopa County (Phoenix), Arizona found that in 1980, at least one lawyer appeared in 76 percent of all divorce
filings. By 1990, that number had dropped to 48 percent. In only 12 percent of the 1990 filings were both parties
represented by counsel.? It has been estimated that in California, between 45 percent and 55 percent of the divorces
are entirely pro se.’

The Denver District Court has responded to the increasing number of pro se divorce litigants by establish-
ing an “Information and Referral Office.” The office is staffed, in part, by lawyers who provide limited legal assis-
tance, but who do not enter their appearance for the client. The office also maintains a referral list of attorneys who
provide unbundled legal services.*

The need for unbundled assistance is not limited to divorce cases. The U.S. District Court for the District of
Colorado reported that 36 percent of the civil filings between January and May 1995, were filed pro se.” While
many of these were filed by incarcerated persons, non-prisoner filings involved such disparate topics as copyright
infringement, trademark disputes, product liability, bankruptcy appeals, and “torts to land.” A recent newsletter from
the Boulder County (Colorado) Bar Association reported that 37 percent of all cases filed in the Colorado state judi-
cial system involve at least one pro se party.

Outside the courtroom, unbundled legal services are both commonplace and traditional. For example,
clients often negotiate their own agreements, but before the negotiation ask a lawyer for advice on issues that are ex-
pected to arise. Sometimes, a lawyer’s only role is to draft a document reflecting an arrangement reached entirely
without the lawyer’s involvement. Clients involved in administrative hearings (such as zoning or licensing matters)
may ask their lawyer to help the client to prepare for the hearing, but not to appear at the hearing. In each of these
situations, the lawyer is asked to provide discrete legal services, rather than handle all aspects of the total project.

Although unbundling is commonplace in many areas of the law, the concept is receiving the most attention
in connection with pro se litigation. As a way of coping with the enormous number of pro se litigants, legal services
organizations such as the Colorado State Public Defender and the Metro Volunteer Lawyers Program (formerly
known as the “Thursday Night Bar”) conduct self-help seminars to assist persons in representing themselves in evic-
tion and divorce proceedings, as well as in criminal proceedings where incarceration is not threatened. These organi-
zations then provide attorneys only for those aspects of the case in which the skilled help of a lawyer is required.
Other tasks are left to the client.

Many individuals who do not qualify for public or private legal assistance programs, but who cannot afford
the full service of a lawyer, recognize that their chances of success in the legal arena can be enhanced by advice
from lawyers who supplement case management without dominating it. In such circumstances, the lawyer is re-
tained to diagnose legal problems, but not to appear as counsel of record.

71



Practical and Ethical Considerations to Integrating Unbundled Legal Services

New York State has approved of the unbundling of legal services, noting: “We firmly believe that the cre-
ation of barriers to the procurement of legal advice by those in need and who are unable to pay in the name of legal
ethics ill serves the profession.” New York State Opinion 613 (9/24/90).

Different circumstances may create the need for unbundled legal services. Perhaps the most common is
when a client cannot afford full representation. Others include where time constraints prevent full representation
from being provided or the client requests only limited representation.

Ethical Issues

Rule 1.2 of the Colorado Rules of Professional Conduct allows a lawyer and client to limit the scope of the
lawyer’s representation. Rule 1.2(a) considers the issue from the client’s perspective in providing that “[a] lawyer
shall abide by a client’s decisions concerning the objectives of the representation. . . .”

Rule 1.2(c) addresses the lawyer’s point of view in providing that “[a] lawyer may limit the objectives of
the representation if the client consents after consultation.” The Comment to Rule 1.2 further emphasizes that a
lawyer’s representation need not include the full bundle of services in every instance:

The objectives or scope of services provided by a lawyer may be limited by agreement with the client

or by the terms under which the lawyer’s services are made available to the client.

The unbundling of legal services is not limited to situations where an attorney is entirely absent from the
courtroom. The Comment to Rule 1.2 suggests that an appearance in court for only some of a client’s claims is not
unethical. For example, where an insurance contract provides a defense for certain lawsuit claims, but not others, the
Comment states that, “the representation may be limited to matters related to the insurance coverage.”®

The ABA Ethics Committee concluded under the prior Code of Professional Responsibility that there was
no per se prohibition against unbundled legal services:

We do not intend to suggest that a lawyer may never give advice to a litigant who is otherwise pro-

ceeding pro se, or that a lawyer could not, for example, prepare or assist in the preparation of a plead-

ing for a litigant who is otherwise acting pro se.

ABA Informal Ethics Opinion 1414, Conduct of Lawyer Who Assists Litigant Appearing Pro Se (1978).

However, in the unusual situation where the lawyer provided every legal service except sitting at counsel
table during trial and examining witnesses, ABA Opinion 1414 concluded that the lawyer was participating in a mis-
representation that the client was conducting the litigation pro se. In that circumstance, ABA Opinion 1414 con-
cluded that the lawyer’s conduct constituted fraud, deceit or misrepresentation in violation of Disciplinary Rule
1-102(A)(4).”

A lawyer who limits the scope of the representation must consult with the client about the limited represen-
tation and obtain the client’s consent to the limitation. Colo. RPC 1.2(c). As noted in the Terminology section of the
Colorado Rules of Professional Conduct, “consult or consultation denotes communication of information reasonably
sufficient to permit the client to appreciate the significance of the matter in question.” A lawyer engaged in unbun-
dled legal services must clearly explain the limitations of the representation, including the types of services which
are not being provided and the probable effect of limited representation on the client’s rights and interests. Where it
is “foreseeable that more extensive services probably will be required” the lawyer may not accept the engagement
unless “the situation is adequately explained to the client.” Comment, Colo. RPC 1.5.

The lawyer’s disclosure to the pro se litigant ought to include a warning that the litigant may be confronted
with matters that he or she will not understand. That, however, is the trade-off which is inherent in unbundled legal
services. As noted in Alaska Ethics Opinion 93-1, in providing unbundled legal services

. . . the client then proceeds without legal representation into the courtroom for the hearing. The client

may then be confronted by more complex matters, such as evidentiary arguments . . . to which he is

ill-prepared to respond. The client essentially elects to purchase only limited services from the attorney

and to pay less in fees. In exchange, he assumes the inevitable risks entailed in not being fully repre-

sented in court. In the Committee’s view, it is not inappropriate to permit such limitations on the scope

of an attorney’s assistance.
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Examples of the “inevitable risks entailed in not being fully represented in court” include the pro se liti-
gant’s inability to introduce facts into evidence due to a lack of understanding of the requirements of the rules of evi-
dence; the pro se litigant’s failure to understand and present the elements of the substantive legal claims or defenses;
and the pro se litigant’s inability to appreciate the ramifications of court rulings entered or stipulations offered during
the proceedings. Since many of these issues will not arise until the court proceeding begins, it will be impossible to
advise the client of each and every problem which might later arise. However, the lawyer should counsel the client
about those risks and problems which are typical in cases of the type presented by the client.

Generally, the duty of competence of Rule 1.1 is circumscribed by the scope of representation agreed to pur-
suant to Rule 1.2. However, a lawyer may not so limit the scope of the lawyer’s representation as to avoid the obli-
gation to provide meaningful legal advice, nor the responsibility for the consequences of negligent action. As noted
in the Comment to Rule 1.1, “competent handling of a particular matter includes inquiry into and analysis of the fac-
tual and legal elements of the problem, and use of methods and procedures meeting the standards of competent prac-
titioners.” Thoroughness and preparation requires the lawyer to make the factual inquiry necessary to understand the
client’s legal situation and provide competent advice.

The nature of the required “thoroughness and preparation” is not the same in every matter. As noted in the
Comment to Rule 1.1, “the required attention and preparation are determined in part by what is at stake; major litiga-
tion and complex transactions ordinarily require more elaborate treatment than matters of lesser consequence.”

Conclusion

The Colorado Rules of Professional Conduct, and especially Rule 1.2, allow unbundled legal services in
both litigation and non-litigation matters. A lawyer who provides limited representation must nonetheless make a
sufficient “inquiry into and analysis of the factual and legal elements of the problem” to provide the competent rep-
resentation required by Rule 1.1.

2006 Addendum
Subsequent to the adoption of Opinion 101, C.R.C.P. 11 was amended. C.R.C.P. 11(b) now provides as
follows:

(b) Limited Representation. An attorney may undertake to provide limited representation in accor-
dance with Colo. RPC 1.2 to a pro se party involved in a court proceeding. Pleadings or papers filed
by the pro se party that were prepared with the drafting assistance of the attorney shall include the at-
torney’s name, address, telephone number and registration number. The attorney shall advise the pro
se party that such pleading or other paper must contain this statement. In helping to draft the pleading
or paper filed by the pro se party, the attorney certifies that, to the best of the attorney’s knowledge,
information and belief, this pleading or paper is (1) well-grounded in fact based upon a reasonable
inquiry of the pro se party by the attorney, (2) is warranted by existing law or a good faith argument
for the extension, modification or reversal of existing law, and (3) is not interposed for any improper
purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.
The attorney in providing such drafting assistance may rely on the pro se party’s representation of
facts, unless the attorney has reason to believe that such representations are false or materially insuf-
ficient, in which instance the attorney shall make an independent reasonable inquiry into the facts.
Assistance by an attorney to a pro se party in filling out pre-printed and electronically published forms
that are issued through the judicial branch for use in court are not subject to the certification and at-
torney name disclosure requirements of this Rule 11(b). Limited representation of a pro se party under
this Rule 11(b) shall not constitute an entry of appearance by the attorney for purposes of C.R.C.P.
121, section 1-1 or C.R.C.P. 5(b), and does not authorize or require the service of papers upon the at-
torney. Representation of the pro se party by the attorney at any proceeding before a judge, magistrate,
or other judicial officer on behalf of the pro se party constitutes an entry of an appearance pursuant
to C.R.C.P. 121, section 1-1. The attorney’s violation of this Rule 11(b) may subject the attorney to
the sanctions provided in C.R.C.P. 11(a).
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Colorado Rule of County Court Civil Procedure 311 is consistent with C.R.C.P. 11(b). Other states have
adopted similar provisions.

On the other hand, the United States District Court for the District of Colorado adopted Administrative
Order 1999-6 on April 10, 2000 which provides as follows:

Under D.C.COLO.LR 83.6, the rules of professional conduct, as adopted by the Colorado

Supreme Court, are adopted as standards of professional responsibility applicable to this court. On

June 17, 1999, the Colorado Supreme Court, en banc, adopted Colo.R.P.C. 1.2 Scope and Objec-

tives of Representation; Colo.R.P.C. 4.2 Communication with Person Represented by Counsel;

Colo.R.P.C. 4.3 Dealing with Unrepresented Person and C.R.C.P. 11 Signing of Pleadings as new

rules. Those rules were adopted to permit limited representation by counsel. These changes are not

consistent with Fed. R. Civ. P. 11 and are also inconsistent with the view of the judges of this court

concerning the ethical responsibility of members of the bar of this court. Accordingly, it is now

ORDERED that the above described changes to the Colorado Rules of Professional Re-
sponsibility are not applicable:

a) in this court; and

b) in the United States Bankruptcy Court for the District of Colorado in adversary pro-
ceedings or matters governed by Fed.R.Bankr.P.9014. In addition, any limitation in the scope of
representation of a Debtor, whether in a bankruptcy case or adversary proceeding, shall be dis-
closed in the statement required by 11 U.S.C. § 329 and Fed.R.Bankr.P.2016(b).

In 2002, the United States District Court for the District of Colorado adopted the following Local Rules per-
taining to civil (Rule 83.4) and criminal (Rule 57.6) matters:

D.C.COLO.LCivR 83.4 - STANDARDS OF PROFESSIONAL RESPONSIBILITY

Except as otherwise provided in attached Amended Administrative Order 1999-6 concerning unbundling of
legal services, the rules of professional conduct adopted by the Colorado Supreme Court and in effect on the effec-
tive date of these rules are adopted as standards of professional responsibility applicable in this court.

D.C.COLO.LCrR 57.6 - STANDARDS OF PROFESSIONAL RESPONSIBILITY

Except as otherwise provided in attached Amended Administrative Order 1999-6 concerning unbundling of
legal services, the rules of professional conduct adopted by the Colorado Supreme Court and in effect on the effec-
tive date of these rules are adopted as standards of professional responsibility applicable in this court.

NOTES

1. The “full bundle” of representation in litigation has been described as: “(1) gathering facts, (2) advising the client,
(3) discovering facts of opposing party, (4) researching the law, (5) drafting correspondence and documents, (6) negotiating,
and (7) representing the client in court.” Mosten, “Unbundling Legal Services and the Family Lawyer,” Family Law Quarterly
at 423 (Fall 1995).

2. ABA Standing Committee on the Delivery of Legal Services, Self-Representation in Divorce Cases (1993) at 6-7.

3. California State Bar Legal Services Section, Standing Committee on Legal Services to Middle Income Persons,
The Pro Per Counseling Handbook (1994) at 4.

4. “Unbundled Services,”18 The Docket 5 (Denver Bar Assoc., Sept., 1996).

5. 417 of 1,162 civil cases were filed pro se. Pro Se Litigation Summary prepared by the Civil Justice Reform Act
Advisory Group for the U.S. District Court, D. Colorado (1996).
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6. This Committee previously approved multiple lawyers appearing in insurance defense cases, with each lawyer’s
appearance limited to specific issues in the litigation. Our Ethics Opinion 91, Ethical Duties of Attorney Selected by Insurer
to Represent Its Insured (Jan. 16, 1993) [22 The Colorado Lawyer 497 (March 1993)], suggests that “[w]hen there are sig-
nificant issues of uninsured exposure (such as damages sought in excess of policy limits or uncovered claims), the defense
counsel should so advise the insured and inform the insured that he or she has the right to retain independent counsel.”

Opinion 91 also approves the use of separate counsel to pursue any counterclaims an insured defendant might have
against the plaintiff: “Insurance defense counsel should, in most cases, recommend that another attorney pursue the coun-
terclaim on the insured’s behalf because of the potential for conflict between the insured and the insurance company.” /d. at
§ 11(C)(2).

In Johnson v. Board of County Commissioners, 868 F. Supp. 1226 (D. Colo. 1994), aff”d on other grounds, 85 F.3d
489 (10th Cir. 1996), the federal district court concluded that a lawyer who wished to defend only the “official capacity”
claims against a former county employee violated Rule 1.1 of the Colorado Rules of Professional Conduct. The Tenth Circuit
Court of Appeals disapproved that conclusion and held that a limited appearance is not only ethically permissible, but is
sometimes ethically required:

... when a potential conflict exists because of the different defenses available to a government official

sued in his official and individual capacities, it is permissible, but not required for the official to have sep-

arate counsel for his two capacities. . . . Obviously, if the potential conflict matures into an actual material

conflict, separate representation would be required.

85 F.3d at 493 (10th Cir. 1996), cert denied, S. Ct. 611, 136 L. Ed. 2d 536.

7. The related issue of a lawyer “ghostwriting” court papers for a pro se litigant is beyond the scope of this opinion.
Ghostwriting has been the subject of numerous and contradictory ethics opinions. Some opinions hold that “ghostwriting of
pleadings . . . is a deception on the court” and constitutes “conduct involving dishonesty, fraud, deceit and misrepresentation.”
(Iowa Opinion 94-35, May 23, 1995). Others approve of a lawyer preparing the initial court pleading, so long as the lawyer’s
name (but not necessarily a signature) appears. (Kentucky Bar Association Opinion E-353, Jan. 1991). Others do not require
the lawyer’s name to appear, but instead require only that the document bear the statement “Prepared by Counsel.” (N.Y.
City Bar Assoc. Opinion 1987-2). Still others find no reason whatsoever for disclosure of the lawyer’s involvement. (Maine
Ethics Commission No. 89, August 31, 1988) (Alaska Bar Assoc. No. 93-1, March 19, 1993) (Los Angeles County Bar
Assoc. No. 483, March 20, 1995).

Colorado lawyers should consider Johnson, supra, note 6 (ghostwriting violates the duty of candor to the tribunal,
and therefore violates the Rules of Professional Conduct); aff”’d on other grounds, 85 F.3d 489 (10th Cir. 1996) (see n. 3:
“The [trial] court was also critical of the practice of attorneys ghostwriting for pro se litigants. . . . This aspect of the court’s
ruling is not at issue in this appeal.”); cert. denied, 117 S. Ct. 611, 136 L. Ed. 2d 536.

See also Laremont-Lopez v. Southeastern Tidewater Opportunity Center, 968 F. Supp.1075, 1080 (E.D.Va. 1997)
(while there is no specific ethical, procedural or substantive rule against ghostwriting, attorneys “should have known that
this practice was improper. . . .”).
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“Find a Lawyer” Online Directory Instructions:
“Accepting Alternative Fees”
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“Successful Business Planning:
Representing Moderate Income Client”

Available at www.cobar.org/moderateincome
No Cost to CBA members.
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Lending Library

We have gathered together a collection of books and materials,
including ABA publications, on a variety of topics including
Unbundling, Finance, Practice Management, Technology, Skills,
Starting a Practice, Marketing, Practice Specific and others. There
are no substantive law materials in our Lending Library.

The CBA Lending Library is an exclusive CBA member

benefit. When you are ready to borrow materials, contact Sue
Bertram (303) 824-5372 or sbertram@cobar.org, to see if the
materials are available. We have limited copies of each title and
are happy to put you on a wait list if something isn't immediately
available. Then, download a Checkout Form and Agreement and
email it to Sue or bring it with you to the CBA offices to pick up
your materials, or we can mail you the materials for a $5 fee.

A few of the titles available in the Unbundling category are:
Limited Scope Legal Services by Stephanie L. Kimbro,
Reinventing the Practice of Law edited by Professor Luz Herrera
and Unbundling Legal Services by Forrest S. Mosten.

For questions or additional information please contact Sue
Bertram (303) 824-5372 or sbertram@cobar.org.
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Public Brochure on Limited Scope Representation
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Public Brochure on Find A Lawyer Online Directory

THE CBA’S ONLINE FIND A LAWYER DIRECTORY

is mobilized, responsive, and up-to-date, with advanced
search options and results featuring the detailed pro-
files of all active attorneys licensed in the state of Colo-
rado. Search and find attorneys by geographic location,
practice area (such as family law or probate), alternative
fee arrangements, and more. The directory lists over

AF AAA L - ~

]

Try the Colorado Bar Association’s
Online Find A Lawyer Directory

cobar.org/directory

LIS ULUP-UUWIL LU, SULLL G5 L aiilily Law UL L 1u-
bate.”

@ (ity, State, Zip—Use any of these fields to narrow your
search by geographic area.
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@ Language—Need to speak to an attorney in a language
other than English? Choose a variety of languages
from this drop-down menu.

@ Are Currently—Check any of these boxes to narrow
your search. One that is most valuable to members
of the public is the “Accepting Alternative Fee Ar-
rangement” box. See right for more information.

WHAT IS AN ALTERNATIVE FEE ARRANGEMENT?

“Alternative fees,” also known as limited scope represen-
tation or unbundling, means that you and your attorney
agree how to divide up the tasks of handling your case.
The attorney may coach, advise, draft, or provide other
legal assistance, and you pay the attorney only for the
parts of the case that they are responsible for. Alterna-
tive fees may also include other payment options, such
as flat fees, sliding scale, use of credit cards, payment
plans, etc.

You can find an attorney who will discuss alternative
fee options by checking the “Accepting Alternative Fee
Arrangements” box under the Advanced Search options.
Want more information on limited scope representa-
tion? Refer to the CBA’s brochure on Limited Scope Rep-
resentationm available at courthouse self-help centers
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— o\

COLORADO BAR ASSOCIATION

Established in 1897

1900 Grant St., Ste. 900
Denver, CO 80203
cobar.org
303-860-1115
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