Trial Preparation and Trial Jssues — Essay D10

Expert Witnesses: Considerations
of Legal Ethics and Professional
Conduct

JNTRODUCTION [§ D10.1]

Most lawyers know they cannot pay expert witnesses to testify on a contingent
fee basis.] Some lawyers know that, unless modified, FR.E. 615 sequestration orders
prevent testifying experts from hearing the testimony of other witnesses, even though
F.R.E. 703 allows testifying experts to form opinions based on information “perceived
by” the expert at trial.2 Beyond that, research on the legal ethics and professional
conduct considerations pertaining to experi witnesses tends to be ad hoc, disjointed,
and undeveloped.? This article attempts to place some structure on the subject, with
an emphasis on cases from the state and federal courts in Colorado.

The first section deals with the rules of discovery pertaining to expert witnesses.
The second section discusses disqualification cases in the context of a prior consultation
of the expert witness or his or her firm by the opposing party. The final section deals
with the unigue considerations applicable to attorneys acting as expert witnesses.

D\sCcOVERY OF EXPERT WITNESSES [§ D10.2]

Nontestifying Versus Testifying Experts [§ D10.2.1]

Under Federal and Colorado Rule of Civil Procedure 26¢(){(4)(B), “facts known”
and “opinions held” by experts whom a lawyer retains in anticipation of litigation,* or
in preparation for trial and whom the lawyer does not expect to call as a witness at
frial, are not subject to discovery, except as applied to independent medical examina-
tions ordered by the court or upon a showing of “exceptional circumstances.”
Consultations between lawyvers and non-testifying experts are thus generally confi-
dential.§ In fact, the mere identity of a consulting expert is not subject to discovery, at
least in the Tenth Cireuit Court of Appeals.”

Rule 26(b)(4)(B} may also proteet parties from having their own experts testify
against them. In a Tenth Circuif case, the plaintiffs designated a testifying expert but
decided not to call him at trial.® This decision piqued the defendants’ curiosity. They
got the expert to send them his report. When the defendants tried to call the expert
as their witness at trial, the plaintiffs objected and the district court excluded the tes-
timony.

"Phis article originally appeared in the August/September 2003 issue of Trial Talk at
page 24,
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The Tenth Circuit affirmed. The court of appesls reasoned that, by obtaining the
report, the defendants violated F.R.C.P. 26(b){(4)(B). In other words, once the plaintiffs
decided not to call their erstwhile expert to testily at trial, he reverted to the status of
a consulting expert. The court suggested, however, that in unspecified “different eir-
cumstances,” the district court might not be “required to exclude the testimony of a
witness consulted in violation of the rules of discovery.”

In contrast, communications between attorneys and testifving experts are subject
to discovery under F.R.C.P. and C.R.C.P. 26(b){(4)(A). Parties or employees of a party
who are designated as testifying experts are likely to be subject to full discovery
under Rule 26(b){4)(A), except perhaps if the testimony is not expected to go beyond
the individuals first-hand knowledge.% In addition, designation as a testifying expert
of a person who was a party to communications subject to the attorney-client privilege
may operate to waive the privilege to the extent tha$ the communications relate to
the subject matter of the anticipated testimony.9 Further, refreshing a witness's ree-
ollection with a document otherwise subject to protection under the work product doc-
trine or the attorney-client privilege protection may waive that protection.®

_ In some jurisdictions it is inappropriate to obtain information from an expert by
any means other than Rule 26(b)(4)(A) or its equavalent, namely through ex parie
communications.i® In ABA Formal Opinion 93-378, the ABA Standing Committee on
Bthics and Professional Responsibility theorized that this prohibition derives not from
the “no-contact rule,” Model Rule of Professional Conduct 4.2. That rude protects com-
munications with persons represented by an attorney, which does not describe expert
witnesses. Rather, the theory is that, in jurisdictions where rules of civil procedure
such as Rule 26{b)(4}(A) provide the exclusive means for taking discovery of testifying
experts, to elicit information in any other manner may constitute a knowing violation
of a rule of a tribunal in violation of Model Rule 3.4(c}. 11

Diseovery of testifying experts 1s broad and includes information communicated
by an attorney to a retained expert. Although this principle was established long ago
in the local federal court,!2 it was not until the 2002 decision in Gall ex rel. Gall v.
Jamisoni3 that the Colorado Supreme Court adopted it.

Duty to Preserve and Produce Draft Reports? [§ D10.2.2]

One interesting branch of this tree deals with whether there i1s a duty to preserve
and produce draft reports created by testifying experts.’ In W.R. Grace & Co.-Conn.
v. Zotos Int’l, Inc.,15 a CERCLA case from a federal court in New York, the plamntiffs
attorney asked the defendant’s attorney to bring his expert's “file,” including various
specific documents, to the plaintiff's deposition of the defendant’s expert. During the
deposition, the plaintiff's attorney learned that, on the instructions of defendant’s
counsel two weeks earlier, the expert destroved drafts of his expert report, some of
which contained comments from the defendant’s attorneys. The plaintiff moved for
sanctions, including a prohibition on the expert’s testimony.

The court began by observing that the trier of fact has a “right to know who is
testifying,”1® and that draft reports by testifving experts are subject to disclosure.1?

The court then discussed the law pertaining to spoliation of evidence. It found that
the defendant had a duty to “preserve and maintain” the draft reports for possible
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disclosure upon the plaintiff's request.18 The court deferred a decision on sanctions
pending the defendant’s efforts to reconstruct the destroved drafts by retrieving delet-
ed electronic files and making the expert available for further deposition.i®

Not going as far as W.R. Grace, Trigon Insurance Co. v. United States?0 wag a tax
case brought in a Virginia federal court by a corporate taxpayer. The plaintiffs coun-
sel requested that the defendant United States produce documents relating to the
apparently cozy relationship between a litigation consulting firm 1t hired and the gov-
ernment’s {estifying experts. The government resisted — claiming the litigation con-
sulting firm was a nontestifying, consulting expert — then acquiesced in recognifion
of the degree of collaboration between the consulting firm and the testifying experts.21
However, by the time the government changed its position and directed its consulting
firm and testifying experts to save draft reports and communications between them, a
“subgtantial amount of potential evidence” appeared to have been destroyed.22 They
managed to retrieve some but not all of the information electronically.z® The plaintiff
moved for sanctions. :

As in W.R, Grace, the court found that drafts of expert reports are discoverable,
repeating the view that FR.C.P, 26(a)(2) requires disclosure of materials the expert
“considered,” not just those on which the expert “relied.”2¢ Also, it was a “settled”
proposition under the law of spoliation of evidence that “if a party has notice (by a
discovery request, by the provisions of a rule requiring disclosure or otherwise), that
evidence 1s necessary to the opposing party’s claim, that party 1s under a duty not to
take actions that would result in the destruction of the evidence.”? The drafts were
potential evidence and the consuiting firm had notice. The court declined to decide,
however, whether a testifying expert is “required to retain, and a party is required to
disclose,” the expert’s draft reports, suggesting that there are “cogent reasons which
militate against such a requirement. . . "6

In reaching this conclusion, the court rejected the government’s argument that,
in view of the fact that the plaintiff did not specifically request “draft reports,” the
government’s destruction of them was not intentional; a fair reading of the law and of
the plaintiff’s production requests compelled otherwise.2” The court also rejected the
government’s argument that the document destruction was not intentional but simply
a function of the consulting firm’s document retention policy; the Federal Rules of
Civil Procedure “trump” that policy.?® The court granted the plaintiffs motion for
sanctions. Declining to exclude the government's expert testimony, the court instead
barred the consulting firm from further participation in the case and awarded the
plaintiff its attorney fees and costs caused by the spoliation.28

Ghostwriting [§ D10.2.3]

Another intriguing topic raised in Trigon is the practice of ghostwriting reports
for expert witnesses. “Ghost writing a testifying expert's report is the preparation of
the substance writing of the report by someone other than the expert purporting to
have written it.”30 At one extreme is the New Jersey lawyer who discovered, while
taking the opposing expert’s videotaped deposition, that the expert’s file contained a
draft letter report identical to the expert’s final report, except for one detail: Across
the top of the draft were the words, “PLEASE HAVE RE-TYPED ON YOUR OWN
STATIONERY. THANK YOU .81
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Ghostwriting conflicts with F.R.C.P. 26(a)}{(2)(B}’s requirement that each party
disclose a written report “prepared and signed by” the witness. (C.R.C.P. 26(a){2} does
not contain corresponding language.) “Furthermore, if opinions expressed in an expert
report are not the opinions of the expert, the expert will not be able to satisfy the
requirements of Fed. R. Ev. 702 and Daubert [v. Merrell Dow Pharmaceuticals, Inc.,
509 U.8. 579 (1993)] that the report be based on the expert’s own valid reasoning and
methodology.”32

The plaintiff in Trigon requested sanctions on the additional basis that the con-
sulting firm ghostwrote the reports of the government’s testifying experts.33
Ultimately, the Trigon court denied the motion ag it related to alleged ghostwriting.
The plaintiff had failed to show that the consulting firm provided the substance of the
testifying experts’ opinions and did not just supply editorial assistance.? In the
process, however, the court discussed the evolution of the case law in this area.

One case contrasted the appropriate, even encouraged, practice of attorney
supervision and assistance in the preparation of reports that an expert has “freely
authorized and adopted as his own,” against the inappropriate practice of wholesale
preparation of expert reports by atforneys, resulting from appeasement, intimidation,
or undue Influence.?® In another case, the court found that, although the expert testi-
fied at his deposition that the plaintiff's attorneys prepared his Rule 26 disclosure,
the report satisfied that rule because the expert had personally prepared all of the
attached work papers and had “embraced the entire disclosure.”3 In yet ancther case,
the eourt found a viclation of F.R.C.P. 26{2)(2)(B) when it came to light that three
expert opinions in three separate cases handled by the same attorney bore such a
similarity as to “demonstrate that counsel’s participation so exceeded the bounds of
legitimate ‘assistance’ as o negate the possibility that [the expert] actually prepared
his own report. . . .’37

D!SQUALIFICATION OF EXPERT WITNESSES BASED ON
PRIOR CONSULTATION BY OPPOSING PARTY [§ D10.3]

The Case of In re Page [D10.3.1]

In the recent Colorado Court of Appeals case of In re Page,38 the wife in a divorce
action appealed the trial court’s denial of her motion to disqualify the husband’s
expert witness. The expert testified on the value of the husband’s business interest in
the form of stock, the primary asset of the marital estate, The wife had argued in her
motion to disqualify that she and her attorneys had twice interviewed members of the
expert's accounting firm, including the testifying expert himself, regarding the same
valuation question. The wife argued that, even though she did not retain the firm, she
established a confidential relationshp with the firm and its members and shared
privileged information with them 38

The Court of Appeals stated preliminarily that “[clourts are generally reluctant
to disqualify expert witnesses,”40 In that light, “conflict of interest issues involving
nonatiorney experts are analyzed under a two-part test, and both parts must be
answered in the affirmative to disqualify an expert: (1) whether it was objectively rea-
sonable for the party to conclude that a confidential relationship existed with an
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expert consultant; and (2) whether any confidential or privileged information was dis-
closed by that party to the expert consultant.”4!

The Page court stated that the existence of a confidential relationship does not
depend on a formal retention of the expert. Specifically, a confidential relationship
may arise if: (1) one party has taken steps to induce another to believe that it can
safely rely on the first party’s judgment or advice; (2) one party has gained the confi-
dence of the other and purports to act or advise with the other’s interest in mind; or
(3) the parties’ relationship is such that one is induced to relax the care and vigilance
that ordinarily would be exercised in dealing with a stranger.42

The court of appeals found that there was ample evidence in the record to support
the trial court’s conclusion that the interviews of the expert and his firm were
exploratory and tentative.4® The accountants did nothing to encourage the conclusion
that a confidential relationship had been formed. Attorney work product information of
a general nature may have been shared, but not confidential documents. The aceount-
ants did no work, offered no opinions, and did not receive payment. The wife’s failure
to prove the first prong of the two-part test chviated the heed fo discuss the second
prong.4¢ The trial court did not abuse its discretion in denying the motion to disqualify.

The Cuase of Mitchell v. Wilmore [§ D10.3.2]

The Page case built on the Colorado Supreme Court’s 1999 decision in Mitchell v.
Wilmore. 46 Mitchell was an automaobile aceident case in which hoth sides contacted
the same biomechanical engineering firm. Unlike the wife in Page, however, the
defendant in Wilmore actually hired the engineering firm, which performed a “work-
up” and preliminary analysis of the accident and got paid for its services. A brief hia-
tus ensued, during which time the defendant continued to retain the engineering firm
as a consulting expert but did not identify it as a testifying expert.48

During the hiatus, the plaintiff contacted the engineering firm. The firm’s inter-
nal conflict-checking system did not detect the confliet. Incredibly, neither did the
company president or the particular biomechanist who analyzed the accident for both
sides. The attorneys did not know about the dual retention until the plaintiff identi-
fied the biomechanist as a testifying expert.47

The defendant moved to strike the expert designation. Unlike Poge, there was no
~ dispute about the existence of a confidential relationship between the engineering
firm and the defendant. The question was whether the defendant had communicated
confidential information. 4

The trial court held a hearing. The experts submitted a joint affidavit in which
they averred that they did not believe, or did not recall, that the defendant communi-
cated confidential information to them. The defendant’s attorney submitted two
counter-affidavits, one that gave a “generic” description of the matters discussed dur-
ing a telephone conference and another that he submitted in camera to the trial court,
giving examples of topies discussed.4® Accepting the attorney’s description of the
phone conference, the trial court nonetheless refused to strike the designation, rea-
soning that it did not “believe this information [was] the kind of confidential or privi-
leged information contemplated in the case law.”50
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The Colorado Supreme Court took the case on the defendant’s C.A.R. 21 petition.
Initially, the court rejected the defendant’s argument that, even without the commu-
nication of confidential information, disgualification of an expert might be required in
ordey to “protect the integrity of the judicial process.”?! The court reasoned that this
language derived from the “minority view,” which holds that the same disqualbfication
standard apphies to nonlawyer experts and to attorneys. That view fails to take into
account the higher level of fiduciary duty owed by attorneys, who act as advocates for
the client, as opposed to experts, who act as sources of information and opinions.52

The court then explained that “confidential information” includes attorney work
product and attorney-chient privileged communications. The court gave examples of
confidential information from non-Colorado cases, the common denominator of which
was an attorney’s communication of litigation strategy, theories, and mental impres-
siong. In contrast, the court cited cases in which the information was of a “technical”
nature.?3 In addition, disqualification of an expert is not appropriate where the confi-
dentiality of the information has been waived?4 or is discoverable.56

In this light, the court found that defense counsel’s affidavit reflected discussions
that included his mental impressions and thought processes, which are protected by
the work product doctrine.5® The experts, in turn, contributed to the development of
defense counsel’s impressions and strategies.5? “While the value of the disclosures 1s
debatable, their essential work-product nature is not.”58 The difficulty of determining
the value of this information justified disqualification.b?

The Case of English Feedlot, Inc. v.
Norden Laboratories, Inc. [§ 1210.3.3]

Mitchell, in turn, followed Judge Babeocks 1998 decision in English Feedlot, Inc.
v. Norden Laboratories, Inc.t0 English Feedlot was a product Lability case involving
cattle vaceines. The defendants moved to disqualify the plaintiff's designated expert
witness, an independent veterinary consultant whom the defendants had engaged
over the years in various matters. The defendants also moved to disquahfy plaintiffs
counsel, on the theory that the plaintiff’s expert tainted them too.8!

Judge Babeock used the same two-step analysis for expert disqualification as
that adopted in Mitchell 52 He analyzed the expert’s retention by the defendants in
five prior matters. In the first, the defendants had hired the expert to investigate and
recommend settlement amounts related to diseases caused by a contaminated vaccine
sold by the defendants. Judge Babcock held that the defendants reasonably believed
they had formed a confidential relationship with the expert, but that there was no
proof that the defendants in fact disclosed confidential information to the expert. In
the second matter, the defendants retained and disclosed the expert as a testifying
expert in a litigation matter. Judge Babeock held that the defendants could not rea-
sonably have believed that they formed a confidential relationship wath the expert,
hecause under F.R.C.P. 26, communications between the defendants and the expert
are discoverable. Judge Babcock further held that in the three other matters, all of
which related to the vaccines at issue in the case, the defendants were reasonable in
believing they had formed a confidential relationship with the expert, but there was
no evidence that they imparted confidential information to him .63
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Judge Babcock also held that the defendants had waived any confidentiality
attached to the expert’s opinions. In published papers, speeches, and conversations
that occurred in the defendants’ presence, the expert had publicly disclosed his opin-
ions about the defendants’ products. Only once did the defendants express their dis-
pleasure with the expert’s views, and they never claimed a right of confidentiahity in
the disclosure itself.#4 '

Judge Babcock found that, in addition to the two-step analysis, a court should
“balance the competing policy objectives in determining expert disqualification”® — a
consideration not adopted in Miichell. The policy objectives pitted preventing conflicts
of interest and maintaining the integrity of the judicial process against ensuring that
parties have access to expert withesses with specialized knowledge and allowing
experts fo “pursue their professional calling.”8 In addition, if expert disqualification
were easy, “unscrupulous” lawyers would be tempted to establish ephemeral relation-
ships with experts just to keep them from working for the other side.87 Judge Babcock
found that disqualifying the expert would deprive the plaintiff of access to the leading
expert on the issues, whereas allowing him to testify would cause the defendants lit-
tle, if any, prejudice. For these reasons, he denied the motion to disqualify the expert
and, since the expert did not have confidential information with which to “taint” the
plaintiff’s lawyers, he denied the motion to disqualify them, too.68

Finally, Judge Babceock offered some advice. Drawing on a prior federal case from
Virginia, Judge Babeock suggested that lawyers seeking to retain experts should state
in a “writing” to the expert their intention to create a confidential relationship.8® The
writing should define the expert’s obligation of confidentiality, so that the expert will
dechine the engagement if he does not want to be bound by it. Lawyers should also
ask the consultant whether prior employment relationships presented confidentiality
problems.70

The Case of City of Westminster v. MOA [f§ D10.3.4]

The first published Colorado case to address the issue of expert disqualification,
the 1993 Colorado Court of Appeals case of City of Westminster v. MOA, Inc.,1 illus-
trates two issues that remain unclear in Colorado. The first issue 1s whether confiden-
tial information communicated to an expert must relate to the subject matter of the
litigation. In City of Westminster, the plaintiff city argued that the trial court abused
its discretion when it disqualified an expert hired by the city to testify about certain
defects in the design and construction of Westminster City Hall, The city argued that
confidential information did not pass because the expert's prior engagement with the
defendant architect involved a problem within the building that was different from
those involved in the litigation. The court of appeals rejected the argument, but only
by taking a broad view of the overall dispute.” In contrast, at least one of the prior
expert engagements analyzed in English Feedlot seemed to be unrelated to the vac.
cine that was the subject of the htigation, suggesting the irrelevancy of relatedness.?3

The two-part test adopted originally in City of Westminster, and again by Judge
Bahcock 1n English Feedlot, does not on its face indicate whether the confidential
information must be related to the subject matter of the litigation. Perhaps the dis-
cussion ends there. Yet it is hard to imagine how an expert who has formed a confi-
dential relationship with one of the parties, but whose confidential information is

9/04 D10-7



Essays on Ethics

unrelated to the subject matter of the litigation, could give the other party an unfair
advantage by switching sides.? In other jurisdictions, those cases that have analyzed
the issue require that the confidential information imparted to the expert be "sub-
stantially related” to the matters in litigation.”s

The second unresolved issue raised by City of Westminster is whether confiden-
tial information imparted to an expert is imputed to other members of the expert’s
firm. The court in that case finessed the issue by defining the scope of the dispute in
such a way as to aveid the issue. Courts in two other jurisdictions have held that dis-
qualification is not imputed if the experts do not exchange confidential information
and they erect a proper screening device.’8 In one such case, a California court of
appeal held that both sides’ consultation of different experts in the same company
raised a rebuttable presumption of shared confidences. Finding that the experts did
not communicate confidential information to each other and that their company erect-
ed an appropriate screening wall, the California Court of Appeals reversed the trial
court’s decision granting the motion to disqualify.77

Prior Contacts with Lawyer-Experts [§ D10.3.5]

When lawyers serve as expert witnesses, the threshold question is whether to
apply the ethics rules applicable to lawyers. In a “prior consultation” case from a fed-
eral eourt in Maryland, the plaintiff’s in-house counsel contacted a well-known trade-
mark attorney to advise him on two matters: a pending case and a trademark apphca-
tion.8 In a telephone conversation with the trademark attorney, the in-house counsel
cleared conflicts, then discussed the possibility of hiring the trademark lawyer as a
testifying expert. The trademark lawyer hilled the plaintiff-company for 30 minutes of
combined time on both matters. In a subgsequent telephone conversation, they dis-
cussed the trademark application and touched on the htigation.™

Three or four weeks later, counsel for the defendants telephoned the trademark
attorney to inquire whether he would be available to act as an expert witness in the
same litigation that the trademark attorney had previously discussed with the plain-
tiff's in-house counsel. The trademark lawyer said he had had a prior conversation
with the plaintiff's in-house counsel but that he could not recall the content,
(Defendants’ counsel averred that the trademark attorney did not communicate to
him any confidential information originating with the plaintiff.) The trademark attor-
ney assumed that, since he had not heard again from the plaintiff's in-house counsel,
his services were no longer needed. Accordingly, he accepted the invitation to become
the defendants’ testifying expert witness 80

When the defendants disclosed the trademark attorney as their testifying expert,
the plaintiff moved to disqualify, arguing that the trademark attorney had acted not
only as a potential expert but also as a legal advisor.8! The court struggled with
whether to apply the standards for disqualification of experts or the standards for dis-
qualification of counsel. In a muddied opinion, the court applied the “appearance of
impropriety” standard applicable to attorneys appearing in that court (but generally
not in Colorado courts).82 The court found that “[wlhere there is a confidential rela-
tionship with an attorney-expert, a court should search for the reasonable probability
that the attorney-expert has confidences on the matter at issue, and not simply that
confidences passed.”83 On this basis, the court held that there was a “reasonable prob-
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ability” that the trademark attorney “received confidences about his proposed strate-
gic role at trial” as a rebuttal witness. Resolving all doubts in favor of disqualification
— another standard not applicable in Colorado — the court granted the motion to dis-
qualify.84

In Larsor v. Rourick,8 a legal malpractice case, the plaintiff’s counsel contacted
attorney Huisinga about serving as an expert witness related to the defendant’s fail-
ure to perfect a security interest in the sale of a business. Huisinga agreed to the
engagement, quoted an hourly rate, and engaged in a brief conversation with the
plaintiff’s attorney. Huisinga also reviewed some documents, including a pretrial _
statement in a related bankruptcy proceeding. The plaintiff’s attorney subsequently
decided not to use Huisinga as his expert, so Huisinga returned the documents and
charged nothing for his time. The defendant later engaged another attorney in
Huisinga’s firm as an expert, whom the plaintiff moved to disqualify 86

The court employved the standards applicable in cases involving expert witnesses
generally.?7 The court denied the motion to disqualify, apparently on the grounds that
the relationship between the plaintiff’s attorney and Huisinga never developed to the
stage where the former divulged confidential information to him.88

A 2005 decision from a products liability case in federal court in New York raised
the unique question of whether to disqualify the plaintiffs’ expert — an engineer,
inventor, and attorney — because in his prior, albeit recent, life as an attorney, he
represented the defendant for 16 years in cases involving similar products, bench
saws and table saws.® The plaintiffs intended to call the expert to testify that has
own patented “interlocked blade guard system” was evidence of a “feasible and safer
alternative design” to the one manufactured by the defendant. Using an analysis
applicable to expert witnesses generally, the court found that there was a confidential
relationship between the defendant and the plaintiff's expert, and that the expert had
access to confidential information relevant to the case such as “litigation strategies for
the defense of bench saw and table saw personal injury products liability cases.”0
The plaintiff's expert designation even disclosed his representation of the defendant
in similar cases involving “finger amputations.”® Finally, the plaintiffs failed to show
that the expert was being “deprived of his livelihood.”®? The court granted the motion
to disqualify.

ATTORNEY-EXPERT WITNESSES [§ D10.4]

General Considerations [§ D10.4.1]

Lawyer-expert witnesses are increasingly common, especially in cases involving
reasonableness of attorney fees®? and legal malpractice. In the latter, “except in clear
and palpable cases of legal malpractice, expert testimony is necessary to establish the
standards of acceptable professional conduct from which the alleged deviation has
occurred.”¥ The only other recognized exception to the requirement of expert testimo-
ny in legal malpractice cases is when the court sits as the trier of fact and the testi-
mony involves “matters of legal practice.”%8
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As observed in the leading treatise on legal malpractice, having a license to prac-
tice law usually suffices to qualify the expert, perhaps even if he or she is not licensed
in the jurisdiction.% The same {reatise also states that a “eommon error” in selecting
expert witnesses in legal malpractice cases is to seek an attorney experienced in han-
dling legal malpractice claims, as opposed to one experienced in the substantive area
of law in which the error occurred.¥7

One danger with expert testimony by attorneys 1s that it may be inadmissible. As
stated in one Colorado case, there is a “fine line between impermissible expert testi-
. mony about legal issues and permissible expert testimony about a standard of care or
an expert’s conclusion based upon mixed questions of facts and law; for example,
insanity or competency. Nevertheless, it is within the province of the trial court and
not the expert witnesses to tell the jury what the law 18.”98 For this reason, courts in
other jurisdictions have routinely excluded proffered testimony of legal ethics experts
on the ethical obligations of lawyers 5

Conflicts of Interest [§ D10.4.2]

Much more 8o than nonatforney expert witnesses, attorney-experts face unique
conflicts of interest issues. In ABA Formal Opinion 87-407, the ABA Standing
Committee on Ethics and Professional Responsibility addressed the subject of -
whether a lawyer hired by another law firm as a testifying or consulting expert on
behalf of a party may undertake a representation adverse to that party, either during
the time the lawyer is serving as an expert or afterwards. This question implicates
the rules governing conflicts of interest with current and former clients, in Colorado,
Colo. RPC 1.7 and 1.9, respectively.

Rule 1,7(a) deals with the “representation” of one “client” that is directly adverse
to another “client.” It presupposes two or more current attorney-client relationships.
ABA Formal Opinion 97-407 asks, as a threshold question, whether an attorney-
expert has formed an attorney-client relationship with the party on whose behalf the
lawyer serves as an expert. }®

Answering this threshold guestion, ABA Formal Opinion 97-407 states that the
existence of an attorney-client relationship is a guestion of fact that the Model Rules
do not address. Generally, however, a lawyer who serves only as a testifying expert
does not form an attorney-client relationship with the client on whose behalf the
lawyer is hired to testify, provided that the lawyer’s role is explained to the client.
The commitiee reasoned that the duties of an advocate are inconsistent with the
duties of an expert witness, and communications between testifying experts and the
retaining law firm are ordinarily discoverable.

ABA Formal Opinion 97-407 recommends that the testifying expert have the
engaging lawyer and the client sign an engagement agreement that explains the
scope and himitations of the testifying expert, as well as the testifying expert’'s respon-
sibilities, “especially regarding the disclosure of client confidences.” The engaging
lawyer’s ethical obligation to communicate with the client — Colo. RPC 1.4 in this
state — inciudes a duty to inform the client about the testifying expert’s role.
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