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The proponents of the “low profit limited liability company” tout the structure as a simple, wise, and useful development in the law of limited liability companies.  In fact, the “L3C” is unnecessary, unwise, and inherently misleading.  Moreover, the L3C legislation adopted to date is nonsensical and useless.
Unnecessary
According to its proponents:

The central premise of an L3C 's operation is its use of low-cost capital in high risk ventures and its ability to allocate risk and reward unevenly over a number of investors, thus ensuring some a very safe investment with market return. As is appropriate under the PRI structure,
 foundations could assume the top risk at very low return, making the rest of the investment far more secure.

In fact, this type of complex structure is possible under every state’s regular LLC statute.  Flexibility of structure is the hallmark of the limited liability company, and “low profit” qualifies as a permissible purpose even under LLC statutes that require each LLC to have a “business” purpose.

Unwise
The proponents of the L3C claim that:

“The L3C …. makes it very easy for lawyers and laymen alike to grasp since it does not create a new structure but merely amends the definition section of the llc [sic] acts in most states….Probably more importantly than anything else, the L3C is a brand which stands for all this and more and hopefully as a brand will make the concepts easy to grasp and thereby frequently used. ”

The L3C is described as specifically designed “to dovetail with the federal IRS regulations relevant to Program Related Investments (PRIs) by foundations,” but PRI ventures are anything but “easy to grasp.”  The regulations are complex, and L3C legislation does nothing to remove that complexity.  More fundamentally, investments by charitable foundation into profit-making ventures raise a host of complicated issues, including potential conflicts of fiduciary duty for the foundation trustees, securities law concerns, “exit rights” for the foundation, etc.  In these circumstances, a “brand” is simplistic and dangerous.
Inherently Misleading
As explained above, the assertion that a PRI can be simple is flatly wrong and substantially misleading.  Moreover, there has been considerable misinformation about the relationship between the L3C device and the tax law relating to PRIs.

Until very recently, L3C legislation has been premised on the notion that the Internal Revenue Code would be amended to treat foundation investments into low profit limited liability companies as automatically PRIs.  No such amendments are planned or even plausible.  Now the proponents assert that L3C “legislation was specifically written to dovetail with the federal IRS regulations relevant to Program Related Investments (PRIs) by foundations.” 
  In fact, the enacted L3C legislation does nothing to help foundations seeking to assure themselves of PRI treatment.  
L3C Legislation Nonsensical and Useless

The tax regulations concerning PRIs require that “[n]o significant purpose of the [foundation’s] investment is the production of income or the appreciation of property.”
  But the presupposition is that the private sector will also invest, seeking a profit.  Indeed, the proponents of the L3C device highlight this presupposition:  “The central premise of an L3C 's operation is its use of low-cost capital in high risk ventures and its ability to allocate risk and reward unevenly over a number of investors, thus ensuring some a very safe investment with market return.” 

Despite this presupposition, the L3C statutes enacted to date do not authorize profit-seeking investment by anyone.  The typical L3C statute provides that:  “no significant purpose of the company is the production of income or the appreciation of property.”

How is it possible to have a low PROFIT limited liability company when NO SIGNIFICANT PURPOSE OF THE COMPANY IS THE PRODUCTION OF INCOME OR THE APPRECIATION OF PROPERTY?  Try explaining that to investors.  Try doing a private placement memorandum (under securities law) to explain that conundrum.
Even if this flaw were fixed, L3C legislation would not expedite the PRI determination for any particular foundation’s investment in any particular L3C enterprise.  The PRI determination requires a situation-specific analysis of the relationship among the foundation’s mission, the enterprise’s purpose and structure, and the terms of the investment.  A blanket “brand” does nothing to simplify, speed, or other facilitate that analysis.
� “PRI” stands for “Program Related Investment,” a category of investment that the Internal Revenue Code authorizes private foundations to make.


� � HYPERLINK "http://www.americansforcommunitydevelopment.org/about.html" �http://www.americansforcommunitydevelopment.org/about.html� - last visited 1/11/2010 10:26 AM.


�� HYPERLINK "http://www.americansforcommunitydevelopment.org/supportingdownloads/BasicL3CExplanation-History.pdf" �http://www.americansforcommunitydevelopment.org/supportingdownloads/BasicL3CExplanation-History.pdf� - last visited 1/11/2010 10:11 AM.


� � HYPERLINK "http://www.americansforcommunitydevelopment.org/about.html" �http://www.americansforcommunitydevelopment.org/about.html� (emphasis added) - last visited 1/11/2010 10:26 AM.


� 26 C.F.R. § 53.4944-3(a)(ii) (emphasis added).


� � HYPERLINK "http://www.americansforcommunitydevelopment.org/about.html" �http://www.americansforcommunitydevelopment.org/about.html� - last visited 1/11/2010 10:26 AM.


� 805 ILCS 180/1-26 (emphasis added).  See also, e.g., 11 Vt. Stat. Ann. § 3001(27)(B).





