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Meeting of Elder Law Section of the CBA

May 15, 2008
	Co-Chairs:
	Nancy Germany
	Denver
	303-454-3711

	
	Marco Chayet
	Denver
	303-355-8500

	Secretary:
	Tom Rodriguez
	Louisville
	303-604-6030

	Treasurer:
	Tammy Conover
	Denver
	303-837-9600

	Council Members:
	Shari Caton
	Denver
	303-832-1600

	
	Christina Brigham
	Denver
	303-877-1949

	Liaison Coordinator:
	John Campbell
	Denver
	303-290-7497

	CBA Liaison:
	Erica Driver
	Denver
	303-860-1115

	Representative to CBA Board of Governors
	John Campbell
	Denver
	303-290-7497

	Uniform Trust Code Committee
	Eric Solem
	Englewood
	303-761-4900

	Medicaid Legislation

Committee
	John Campbell
	Denver
	303-290-7497



The new officers elected at the May 15, 2008 meeting are listed above.

The Executive Council Meeting of the Colorado Bar Association Elder Law Section was called to order at 8:16 A.M.  Miscellaneous matters were discussed.  There is now a mandatory PDF formatted computer disk in the Denver Probate Court.  Mickey at the Court will help you use it.  Magistrate Hughes in El Paso County is holding training for guardians and conservators.  We seek ideas for future programs, including supplemental needs trusts, divorce, incapacity, common law marriage, separate assets, and others.  Marcie McMinimee opined that a pre-protected person with too much debt won’t pay once the guardianship or conservatorship is established.  She will be our lead person in a joint committee with the Trust and Estate Section.  See 4 (a) (i) below.  There is uncertainty what happens under the statutes covering conservatorship estates and decedents’ estates.  Use finesse and publication.  Marcie argued that creditors can’t garnish conservatorship assets.  They can claim the statute doesn’t follow the rest of the procedures.  Another member pointed to the Colorado Indigent Care Program under which people who didn’t qualify for Medicare due to age can obtain medical coverage and can save their IRAs.  

The Executive Council meeting ended at 8:45 A.M.


Call to Order and call for review and approval of the April 17, 2008 Minutes 

The meeting was called to order by Susie Germany at 9:07 A.M.  

Introductions followed, and the sign-in sheet was circulated.  Those attending in person or by phone were:

	Donald Alspaugh
	Thomas Linn

	Christina Brigham
	Marcie McMinimee

	Marco Chayet
	Bert Myrin

	Charles Connell
	Kathleen Negri

	Tammy Conover
	Michael O’Connell

	W. Dirk Costin
	Martha Ridgway

	Claire Dineen
	Tom Rodriguez

	Erica Driver
	Frank Slaninger

	Nancy Germany
	Carl Stevens

	M. Carl Glatstein
	Elizabeth Tulloch

	K. Gabriel Heiser
	Michael Valdez

	John Holt
	Harold Wright, Jr.

	Dolores Kopel
	Rose Zapor



The minutes from the April 17, 2008 meeting were approved.

2.
Treasurer's Report - Marco Chayet - we have $5,238.89 with expenses of $2,438.05.  The prior amount due for 2007 Senior Law Day and the Marcie McMinimee billing confusion were resolved.

3.
Old Business

a. Members nominated for Treasurer, Secretary, and Council at Large were elected:


Co-Chair
-


Marco Chayet

Treasurer
-


Tammy Conover

Secretary
-


Tom Rodriguez

At-Large Council Members:

Christina Brigham







Shari Caton



b.
Committee Reports (Chairperson of the committee may report any current matters.) Our current committees are:

i. Civic and Community Affairs: Carl Glatstein – Senior Law Day preparation work is almost completed for the May 31, 2008 event.  We need volunteers from the start to the end of the program.  Come Friday afternoon to stuff bags.
Guardianship Standards: Marco Chayet – discontinued.  The Guardianship Alliance is dissolved.  The Cerebral Palsy organization of Colorado has absorbed it.  It is well funded.  It has done so with other groups with financial problems.  The Guardianship Alliance will operate as an arm under its umbrella.  
ii. CLE and Publications Committee:  Jennifer Gormley – passed.

iii. Advance Directive Task Force:  Michael Kirtland – passed.

iv. Joint Tenant:  Carl Stevens – the bill passed the legislature and was signed by Governor Ritter.  We need continuing dialogue with the Real Estate Section.



vi.
ADR:  Michele Lawonn - Rose Zapor reported a good turnout at a recent meeting.  About 30 people signed up, they meet again today with a practice session to be staged at 3:30 P.M.


vii.
Medicaid Legislation – John Campbell –passed.


c.
Liaison Reports –



 i.
Trust and Estate Council Liaison: Billie Castle – passed.



ii.
AARP Liaison:   Elizabeth Tulloch and Dennis Valentine – Elizabeth said there was some legislative success.



iii.
Department of Health Care Policy and Finance Liaison: John Campbell – Michael Valdez said there would be continued discussion during the summer over two bills that did not make it into the legislature.



iv.
CBA Legislative Policy Committee Liaison: Michele Lawonn – passed.



v.
Statutory Revision Committee (SRC): Marcie McMinimee – a 2008-2009 bill may address the testamentary exception to attorney-client privilege as to transfers that affect an estate plan

4.
New Business and Announcements


a.
Hot Topics Discussion -

i. Marcie McMinimee seeks to add an Elder Law Joint Committee with the Trusts and Estate Section to deal with compensation in guardian, conservator, and estate situations.  This group would meet or does meet 11 AM – 1:00 PM every super Thursday.  Mark Darling has come up with an initial draft.  The problem stems from inconsistent language in the estate and conservatorship statutes.  The concern is that multiple persons believe they should be paid by the estate or with the protected persons' funds.  Michael Valdez attributed the problems to fiduciary oversight, stating the bill was passed without modification. 
ii. ABA Long-Term Care Plan- Susie Germany will follow up on it.



b.
Colorado Lawyer articles - keep them coming.



c.
CLEs and Programs
Topics and Speakers: Please continue to let the Co-Chairs know your ideas for possible speakers and topics

Upcoming programs include:


August 8, 2008 
It’s Time for Justice:  How to Handle Financial Exploitation of the Elderly  Sheraton New York –ABA Criminal Justice Section, and General Practice, Solo and Small Firm, and Senior Law Divisions of the ABA


September 17, 2008 
NBI – Navigating the Trust Process from Start to Finish - Denver
November 21, 2008
CBA CLE – Mental Health Law (Video replays December 17, 2008 in Denver, Colorado Springs, and Grand Junction)


The Business Meeting ended at 9:48 A.M.


The CLE portion of the meeting began at 10:05 A.M.  Dan Kostelnik spoke.  His topic was “Memory Bridging.”

“In psychology, memory is an organism’s ability to store (encoding), retain (storage), and subsequently retrieve information (retrieval).”  (Google’s Wikipedia)  Putting information into the brain is done by encoding and is difficult for Alzheimer’s patients.   Retrieving is achieved by use of indexes to the brain.  The indices shift due to age and events, and what is important for us changes.

Neurons (the structural and functional units of the nervous system) encompass our brain and our whole body.  We have memory in our hair, feet, nose, voice, because it is stored in different places.  A “synapse” is the space between two different nerve cells, a muscle cell for example, through which nerve impulses are transmitted from one to the other.  Brains shrink with age, but brain cells are added.

Try to remember three words:  “Buick.”  “Red.”  “Banana.”  See, think, and then say the words.

Dementia strikes every 70 seconds, 1,100 persons a day, and there will be a four-fold increase by 2030.  It will affect 10% of persons at age 65 and will affect 50% of persons by age 85.  The youngest person affected was 17 years old.  A five year delay in onset will cut these numbers in half.
Causes and reasons include living longer lives, impact of medicine, extreme sports, and persons who smoke and drink.


Costs are escalating.  $400 billion each year is spent in the United States on Alzheimer’s, and this will rise dramatically by year 2030.


Family statistics go up if a family member gets it before age 65 or 55.  Less than 5% of Alzheimer’s can be tied to an inherited gene (we have 2 genes, one from each parent).


Alzheimer causes are unknown.  It has been linked to aluminum, deodorant, Teflon cookware, and other things.  50% of occurrences are preceded by depression, diabetes, cardiovascular disease, substance abuse, etc.  Whether it’s caused by these is unknown.  By the time Alzheimer’s is diagnosed, 60% of the brain is gone.  Every year there is a 10% cognitive decline.


Some research suggests it is due to “plaques” caused when analoid proteins in the brain wear out, the brain cuts them off, some of these remain in the brain, but new synapses cannot make it through, can’t make new connections.  It may be caused by "tangles” as neurons try to ferry in cells to repair the damage.  He suggested we read a copy of Opposing Forces.

Drugs delay some progression by delaying it for a short time, and thereafter the decline continues but more slowly.  if the patient feels “I’m not getting any better” and decides to stop taking the drugs, the drugs leave the body, and the cognition of the patient falls to the level where he would have been when he started taking the drugs.  There are side effects to these medications, particularly irritability.  Some speculate whether patients taking drugs have an increased ability to be aware of their condition and become depressed.  “Depression” is an umbrella term.  If a patient returns to the drugs, there is a 3%-5% lift on the cognitive scale and a 
lift in depression.  “Lethargy” is a side effect of Alzheimer’s, and it can be treated throughout the Alzheimer stages.

Alzheimer’s progresses through “stages.”  (Other dementia progress differently.)  The “early stage” of Alzheimer’s affects the hippocampus.  The “front of the brain” processes thinking and/or logical construction.  Located at the front of the brain, the hippocampus is important for explicit memory and memory consolidation.  It receives input from different parts of the cortex and sends its output out to different parts of the brain, also.  It tells the brain to “save it.” But now it doesn’t know what is important.  It sends out too much, it saves everything, and memory isn’t being formed.

The “mid stage” affects both the front and the back of the brain.  Alzheimer’s patients see things and act differently than we do.  For example, they sit on the edge of a chair, may grab the wrong side of a sheet of paper, only eat food off one side of the plate thinking the plate was empty (if the plate is turned around 180º, they will continue to eat the rest of the food).

The “advanced stage” of Alzheimer’s affects the top of the brain.  This impacts short term memory and steals older memories.  Events in the lives of a patient’s younger children are forgotten first.  


Alzheimer’s strikes both men and women.  But most victims are women.  40% have had children and/or a poorly acting thyroid.  


The more we think, the more we add brain cells.  Strive to maintain cognitive acuity.  Keep your heart healthy. Protect your brain. Avoid or manage stress.  Treat depression.


Protect children.  Every concussion doubles a person’s chances for Alzheimer’s.  A history of three (3) concussions increases the chances from 10% to 20% to 40%.  Some teenagers have had six concussions due to contact sports.  


There are only treatments.  There are no cures.  

Act promptly.  Most persons wait two (2) years from the onset of symptoms before they act.  Affluent persons wait six (6) years.  Alzheimer’s can be slowed by 18 months when the family receives education.  Assisted Living in the Medicaid community costs $5,450 per month; the average expenses are $88,000 to $120,000 per year in Alzheimer’s assisted living.

The function of “Memory Bridging” is to imprint information by meeting with Alzheimer’s patients twice a week.  They don’t take Kaiser.  Private pay is $3,600.  The cost is $1,800 to $2,000 if one has Kaiser.  They do take Secure Horizons.  They can delay the transfer into assisted living by several months.


He returned to the three words to use in memory exercises.  Use them in a story.  Associate the items with someone familiar.  Visualize the items laid out in a geographical space.  Tie items to space.  Be three dimensional.  Don’t prune, don’t try to recall only the last four digits of a phone number.

Richer memories are easier to recall and connect more and use more neurons.


The meeting ended at 11:14 A.M.

NOTES

PARALEGAL FEES – Richlin Security System Co. v. Chertoff, Secretary of Homeland Security, 06-1717 (U. S. S. Ct. June 2, 2008) - This Equal Access to Justice Act (EAJA) case involved reimbursement of attorney’s fees, expenses, and costs.  The paralegal fees billed to and incurred by the client, not their cost to the law firm, are the amounts to be awarded based on “prevailing market rates.”  A similar question arose with respect to the Civil Rights Attorney’s Fees Awards Act of 1976, 42 U. S. C. §1988 in Missouri v. Jenkins, 491 U.S. 274  (1989) which decision was based on the  “self-evident” proposition that “attorney’s fee” had historically embraced the fees of paralegals as well as attorneys, 491 U. S., at 285.
WHERE’S THE WILL?   The Denver Probate Court is accepting Wills for filing by living persons living in Denver AND elsewhere in Colorado under certain circumstances, for example, if an attorney dies holding original wills and living in a county that does not accept them, if the person are in the military and there is no military court to accept them, etc..  So, a search for an original Will may involve searching in multiple counties.  If an attorney with original wills retires, that attorney could file all of them in the Denver Probate Court, regardless of where the clients lived.  Sometimes, the wills are brought into the court in boxes.
NEW COURT FEES – effective July 1, 2008 – attached to these minutes.
Lawrence A. Frolick, “Residential Options for Older and Disabled Clients,” 2008 – 416 pages, $89.95, ABA Senior Lawyers Members $79.95.
AARP, Jack Macmillan, Frank H. Smith, Jr., Frank A. Wheeler, Fred Dochat, Gerald Fowler, M. Elaine Clay, v. EEOC,  E.D. Pa. Dist. Ct.. denied petition for injunction, 3rd Circuit upheld it, cert. denied in U. S. S. Ct. March 24, 2008 (Case No. 07-662).  This upheld a 2004 Equal Employment Opportunity Commission regulation allowing employers to reduce benefits to workers or retirees who became eligible for Medicare or a state health plan.  AARP Bulletin, July/August, 2008, page 30.

AARP Bulletin, July/August, 2008, page 28:

“COLORADO.  More stay home.  Lawmakers appropriated an additional $3 million for the Older Coloradans Fund, raising total state funding to $8 million a year for services that help residents remain in their own homes as they age, rather than move into nursing homes.  ‘The increase will allow many more people to age with dignity,’ says Jon Looney, AARP state director.  THE FUND pays for services such as home-delivered meals and meals served at senior centers, as well as visiting nurses, public transportation, legal services for the elderly, and elder abuse prevention.  BACKING the boost in funding was a coalition that included AARP, visiting nurses, pharmacies, women’s organizations, church groups, and area agencies on aging.”
QUESTION 1:
Date: Sun, 6 Jul 2008 15:51:40 -0700

From: "Sharon K. Campbell" <sharon@SHARONKCAMPBELL.COM>

Subject: Re: Tax on cancellation of debt?

 

I agree that is a reasonable position and conclusion to make. That

was the position I took when I signed up the client with a similar

problem. In my research, however, I found nothing whatsoever to

support that position, no case law, no statute, no regulation, no

agency position, nothing. In fact, this was several years ago, I

believe I posted an inquiry on this to Solosez and received responses

which took the view opposite what I thought it should have been.

 

Sharon Campbell

 

At 04:29 PM 7/5/2008, LaToya Cherry wrote:

 

>I think that a creditor cannot sue or sell a debt that they have

>"cancelled." If the debt is cancelled, then it would seem "forgiven"

>and the creditor would no longer be able to collect. Plus the

>creditor has received a benefit (via tax write-off) from the

>cancellation. It seems to me that they would be double dipping to

>then try to collect the debt.

>

>Just my $.02

>

>LaToya Cherry

>

>QUESTION 2:
Date: Sat, 12 Jul 2008 16:22:51 -0400

From: "Robert J. Pomerene" <rjpabasolosez@GMAIL.COM>

Subject: Re: IS LIFE ESTATE "DISCLAIMABLE?'

 

For what it's worth (and who knows how much that is?), here are my 2

cents. The life estate held by a plaintiff is an interest in real

estate. It is not a disclaimable devise under a will. An interest in

real estate can be transferred only by deed, in most instances. The

scenario the judge posits has life tenant "disclaiming" (or deeding?)

the 1/4 life interest to your client the remainderman. In general, a

deed must be delivered to be effective. The concept of delivery includes

acceptance. I cannot deed a fee or other interest in real estate to you

unilaterally whether or not you want it. In effect, the judge would have

to order your client to accept delivery of a deed to take a title or

partial interest that your client doesn't want. That doesn't seem likely.

 

If the above logic prevails you get your motion for dismissal and never

get to contracts to make wills and all that other fun stuff.

 

Now, if the life interest was devised under a will and is still

disclaimable, that might be a different story, in which case I suppose

it would become part of the residue and be distributed as provided for

the residue. If all the residue was to go to your client, then that

might get the 1/4 life tenant/plaintiff where he wants to go. If not,

back to you get your dismissal, IMHO.

 

As one of our other correspondents requested, please let us know how

this turns out. Fascinating stuff.

 

~Bob Pomerene

 

-------- Original Message --------

Subject: [SOLOSEZ] IS LIFE ESTATE "DISCLAIMABLE?'

Date: Mon, 7 Jul 2008 15:34:29 -0400

From: David Silverstone <david@DSILVERSTONE.COM>

To: SOLOSEZ@MAIL.ABANET.ORG
> The Plaintiff owns a life estate in 1/4 of the property, remainder of the

> 1/4 interest to my client, the remainderman. The Plaintiff owns the other

> 3/4 of the property in fee simple. Plaintiff filed a partition action. I

> filed motion for judgment on the pleadings, because under our statutes,

> there can be no partition action against a remainderman (not a present

> possessory interest). At the hearing, the judge was disinclined to grant my

> motion, but agreed to allow Plaintiff 7 days to waive or disclaim his
> life estate interest. The judge believed that this would make both parties

current possessory owners, and would allow partition, since my client
> would no longer be a remainderman.

>

> More facts: Plaintiff is my client's father, and in a property settlement

> agreement, the former wife had conveyed to him a life estate in her ½ of the

> property, and Plaintiff executed a promise to make a will leaving ½ the

> property to my client, and ½ to her brother (Plaintiff has since bought out

> the brother's ½ interest).

>

> My question is: a) can a person disclaim or waive a life estate to

> themselves, and b) can an estoppel argument be made voiding the waiver or

> conveyance of the life estate, because it is being done to avoid the

> contract to leave ½ of the property to my client? c) under our disclaimer

> statute, a disclaimer is void if there is a pending contract to convey the

> property. Would this be such a situation?

>

> David A. Silverstone, P.A.

> 2500 Hollywood Blvd., Suite 206

> Hollywood, Florida 33020
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