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FINANCIAL EXPLOITATION

OF INFIRM ADULTS

A PROSECUTOR'S PERSPECTIVE

I. INTRODUCTION


A.  Definitions - 31 Del. C. § 3902

"As used in section A and B in Chapters I & II.

1. ‘Infirm adult' shall mean any person 18 years of age or over who, because of physical or mental disability, is substantially impaired in the ability to provide adequately for the person's own care and custody.

2. ‘Physical or mental disability' shall include any physical or mental disability and shall include, but not be limited to, mental retardation, brain damage, physical degeneration, deterioration, senility, disease, habitual drunkenness or addiction to drugs, and mental or physical infirmity.

3. ‘Substantially impaired in the ability to provide adequately for the person's own care and custody' means the infirm person is unable to perform or obtain for himself or herself essential services.

4. ‘Essential services' shall refer to those physical, medical, social, psychiatric or legal services necessary to safeguard the person, rights and resources of the infirm person and to maintain the person's physical and mental well-being. These services shall include, but not be limited to, adequate food and clothing, heated and sanitary shelter, medical care for physical and mental health needs, assistance in personal hygiene, protection from health and safety hazards, protection from physical or mental injury or exploitation.

5. ‘Exploitation' means the illegal or improper use or abuse of an infirm person, the infirm person's resources or the infirm person's rights, by another person, whether for profit or other advantage."


B.  The nitty gritty
Thus, it becomes apparent that the following types of persons are covered by the statute:

1. An 18-year-old mentally retarded McDonald's floor sweeper; 

2. An 89-year-old widow with short-term memory loss living independently;

3. A 30-year-old wheelchair bound female suffering from MS;

4. A 56-year-old chronic alcoholic.


C The penalties  

§ 3913. Violations.

(b) Any person who intentionally exploits an infirm adult by using the infirm adult's resources shall be guilty of a class A misdemeanor where the value of the resources is less than $500 and a class G felony where the value of the resources is $500 or more.


1. Under Delaware law, a class G felony (non-violent) is punishable by up to 2 years of incarceration with no minimum mandatory. The presumptive sentence under "Truth in Sentencing" is up to 12 months at low-level probation.

2. Approximately 50% of Delaware's financial exploitation cases in 1997 involved losses in excess of $50,000.

3. Therefore, the proposed amendments:

§ 3913. Violations. 

(b) Any person who intentionally exploits an infirm adult by using the infirm adult's resources shall be guilty of a class A misdemeanor where the value of the resources is less than $500 and a class G felony where the value of the resources is $500 or more, but less than $5,000. If the value of the resources is $5,000 or more but less than $10,000, the person shall be guilty of a class E felony and if the value of the resources is $10,000 or more the person shall be guilty of a class D felony. 


4.
Since the. statutory range for a class D (non-violent) felony is 0 to 8 years with a presumptive sentence of up to 2 years of intensive probation, the likelihood for incarceration will be more certain considering the aggravating factors of "major financial loss" and "vulnerability of the victim."

II. EXLOITATION

"Exploitation" of the elderly is generally the improper, illegal use of funds, property or other assets of an infirm adult by another person for profit or other advantage: 

A.  What makes exploitation victims vulnerable?

1. Limited physical or mental functioning brought about through the aging process.
2. Loneliness through loss of spouse or family contact. 

3. Isolation bought about through physical limitations.

B.  Who are the victims? Gregory J. Pavena, MSW, Ph.D., an Associate Professor in the Department of Aging and Mental Health at the University of South Florida has offered this profile:
1. All ages over 60;

2. More often female;

3. Often widowed;

4. Usually living in the community, and most often independently;

5. More often Caucasian.

C.  Who are the offenders? Dr. Pavena offers this profile: 
1. Generally between the ages of 30 and 50;

2. More likely a male;

3. Most often not related to the victim - may even be a stranger - except for embezzlement where caregivers are a majority;

4. Most often white but only by a slight margin.

D.  What are the signs (red flags) that financial exploitation is occurring?
1. Unusual bank account activity including numerous withdrawals of funds without a corresponding number of deposits. 

2. Sudden withdrawals of funds from, CD’s, pension funds. 

3. Use of ATM's where account holder is immobile.

4. Unusual credit card activity such as the purchase of a stereo on a deaf cardholder's account.

5. Disconnection of utilities or the inability to pay usual bills when the elder has a history of prompt payment.

6. Loans taken out by elders for things not personally needed. (A car, loan for a 90-year-old blind man.)

7. Requests for cash surrender value on life insurance policies or lump sum annuity payouts where there is no apparent financial need.

8. Extraordinary interest in and influence over the financial affairs of an elder by another.
For example, the creation of joint bank accounts, PO A's, changes in will, etc.

E.  Who reports?
1. 31 Del.C. §3910says that "(any person having reasonable cause to believe that an adult person is infirm or incapacitated . . .and is in need of protective services . . . SHALL report such information to the Department of-Health and Social Services.  Those
making such reports in good faith are
granted immunity from civil and criminal liability.

III.  THE ROLE OF APS

31 Del.C. § 3901. Legislative intent.

The General Assembly recognizes that many adult citizens of this State are subject to psychological or physical injury or exploitation because of physical or mental infirmity, disease or other causes which render them incapable of providing for their basic daily living needs. The General Assembly, therefore, intends through this chapter to establish a system of services for impaired adults designed to protect their health, safety and welfare. The intent is to authorize only the least possible restrictions on the exercise of personal and civil rights and such restrictions may be permitted only when consistent with proven need for services.

The role of APS is,  therefore,   more concerned with the safety and care of the victim than it is with the apprehension and punishment of the perpetrator.

Usually in order for APS to become involved with a case, an APS investigation must have a reasonable suspicion that (abuse or) exploitation has occurred.


APS - Reasonable suspicion 

Police - Probable cause 

Prosecution - Beyond a reasonable doubt

In Delaware, a holistic approach has been taken whereby the APS, police and prosecution work as a team to insure not only the safety of the victim but the apprehension and conviction of the offender. The Elder Abuse Project. IV.

IV.  WINNING THE CASE FROM THE GET GO

A.  The opening statement:
1. A prosecutor can expect a most sympathetic jury. Cherished notion of motherhood will be personified in the form of an elderly widow who has seen her life savings stolen from her.

2. Immediate enmity towards the defendant by the jury. A defendant charged with exploiting the finances of an infirm elderly lady will be looked upon in the same vein as a child molester.

3. The trial starts with a decidedly emotional advantage in favor of the prosecution. To capture this advantage, a strong opening statement is a must.

4. See sample opening statement as Appendix A.

B.  The evidence:  How to get from POE to BARD
1. The paper trail:

In about 99% of financial exploitation cases there will be a paper trail, that leads directly to-the suspect.

a. Bank statements of checking activity

b. Cancelled checks

c. ATM usage including bank surveillance photographs 

d. Brokerage statements

e. Account applications/signature cards

f. Deeds and wills

g. Credit card records 

h. Powers of attorney 

i. Pension fund statements

j. CD cash-ins

k. Unpaid bills

2. The victim's infirmity: How to prove?

a. Family physician

b. Consulting gerontologist

c. APS Short Portable Mental Status Questionnaire (SPMSQ)

d. Relatives, neighbors and friends

e. Business acquaintances: bankers, lawyers, retailers, etc.

f. Police and investigators

3. The big lie:  
Many times in the prosecution of a case of financial exploitation, a prosecutor's dream of exposing defendant's story as the Big Lie occurs.

a. It must be remembered however, that some cases which, on the surface, appear to be financial exploitation are either totally legal or, at worst, subject to private civil litigation. Caveat: The reasonable hypothesis of innocence:

(1) Actual caregiving (or even friendship)' justly rewarded.

(a)  the unexpected legatee;

(b) loans evidenced by promissory notes or (partial) repayment;

(c) material items purchased for the benefit of the elder;

(d) actual value of work performed near fair market value;

(e) use of elder's money not disproportionate to elder's needs.

b. In most cases of suspected financial exploitation it will become obvious that the suspect's story simply doesn't hold water:

1.
Loans ("It was a loan!")
Capacity of lender? How much? How often? How made? Any evidence of loan? Any repayment?

2. Gifts ("it was a gift!") Capacity of donor? What? Value? Relationship of donee to donor? Evidence of intention to make gift? Deserving donee? 

3. 
Services rendered ("I mowed her grass!") Capacity? What? When? Value? Quality? Supplies? How often?

4.  Permission granted ("I had her permission!") Capacity of elder? How used? How often? How much money? Reasonableness?

5.
Quid Pro Quo ("But he wanted to marry me!") Capacity of elder? Reasonableness? Relationship to elder? Mutual consideration?

6. Favor extended ("But I just made sure she signed the loan papers!") Capacity of elder? Who benefits? Reasonableness? Stated relationship to business entity?

7.   Lack of knowledge ("I don't know his` PIN!") Proof to the contrary.

c. In all cases of suspected financial exploitation it is necessary to fully explore all facets of the elders life, including personal assets, mental/physical infirmities, living conditions, expenses, income sources, family bonds, support system, prior incidents, ADL's, special needs, medical history, alcohol or drug usage, hygiene, savings, retirement pensions, stock portfolio, disability benefits, government benefits, banking institutions, doctor and lawyer.

V.  CASE STUDIES

A.  State v. Tammy Lloyd:  Trial -guilty 

1. Female victim (retired 69-yearold widow, living at home independently, hearing impaired)

2. Female defendant (25-year-old stripper, living with victim as caregiver)

3. Credit cards and ATM card - $10,000

4. “I did nothing wrong."

5. Breast augmentation operation paid for

B.  State v. Joseph Warren::  Plea -guilty 

1. Female victim (75-year-old widow, living independently at home, short-term memory loss)

2. Male defendant (34-year-old handyman)

3. Checks - $30,000

4. “I took advantage of her to a certain extent."

C. In 1997, Delaware prosecuted 25 cases of financial exploitation. Our conviction rate was 100%. Most offenders received jail sentences.

VI.  WHAT LIES AHEAD?

A. A key reason for the hesitancy of some authorities to vigorously prosecute those suspected of financial exploitation may lie in the fact that in many such cases the victim will be unable, either through death or infirmity, to testify at trial. Such a fact makes the prosecution of these cases far more difficult than "ordinary" crimes.

B. If the system doesn't work, let's change the system! In Delaware there is a bill before the General Assembly, which creates a statutory hearsay exception for infirm adults and residents of nursing homes. Under the proposal, an out-of-court statement, material to the crime charged, may be admissible in evidence if the infirm adult or nursing home resident is deceased, absent from the jurisdiction, has no memory of the vent due to age or infirmity or would likely suffer medical or emotional trauma if called upon to testify.  (The only other State, which has such an exception at the present time, is Florida.)

C. Let's get the news out! A key factor in exposing and prosecuting financial exploitation cases will be to gain public awareness of the problem. .

1. TRIAD (SALT) 

2. Rent-A-Senior 

3. Business cooperation (banks and bankers)

4. Community - friends, neighbors and family 

5. Media play

6. ASSERT (Adult Safety Services Together) 

VI.  CONCLUSION

A. Financial exploitation of the elderly is a particularly egregious crime because, like child molestation, the victims are vulnerable and incapable of protecting themselves.

B. It is believed that financial exploitation of the elderly is a grossly underreported crime. Yet in one academic research project in Forsyth County, North Carolina, it was found that financial abuse represented 46% of all reported elder abuse cases. (Shiferaw, Mittlemark, Wofford, Anders and Walls, The Investigation and Outcome of Reported Cases of EIderAbuse. The Gerontologist 34 (1994): 123-125.)

C. We must continue our efforts in earnest to assure our seniors that the golden years do not become the gold-less years.

APPENDIX A

OPENING. STATEMENT
You know, ladies and gentlemen, the twilight years of one's life should be a time of quiet reflection and happiness. It is a time worthy of respect, dignity and. the feelings of self-worth that a lifetime of accomplishments deserve. But the aging process can sometimes be life's cruelest and saddest experience. There can be a myriad of physical ailments ranging from arthritis to heart disease.

Perhaps even sadder is the frequent deterioration of one's mental faculties. Alzheimer's and dementia and obvious examples. Even short-term memory loss can have a profound effect on one's ability to look after one's self and property. A person with such an infirmity is a potential victim of financial exploitation.

Add to the mix loneliness and isolation and one's vulnerability becomes even greater. And that, ladies and gentlemen, is what we have in this case. Sadly, you will not be meeting 89-year-old Jane Smith. Because of her various ailments, including short term memory loss, she is now residing in a local nursing home.

You will, however, get to know Mrs. Smith through her doctor, her nephew and an adult protective services worker. All of these witnesses will convince you of Mrs. Smith's "infirm" status.
There was somebody else who also knew that Mrs. Smith was "infirm" and, because of her short-term memory loss, unable to protect her resources.

That person is the defendant.

You will hear how the defendant became Mrs. Smith's caretaker after the death of Mrs. Smith's husband in 1996.

The evidence will show and the State will prove that the defendant, as Mrs. Smith's home health aide, became aware of Mrs. Smith's finances. Because you will hear that Mrs. Smith's eyesight was fading, she entrusted the defendant with the simple task of filling out her own paychecks. The defendant was to receive $200 per week, payable on Fridays.

The evidence will show and the State will prove that as the defendant became increasingly aware of Mrs. Smith's infirmities, she did less caretaking and more taking.

Beginning in January 1997, the defendant began paying herself $200 per day rather than per week. It was easier than stealing candy from a baby. Everyday was Friday. TGIF. "Mrs. Smith, its Friday and time for me to get paid." and out came the checkbook! And Mrs. Smith, with her memory loss was none the wiser.

The evidence will show and the State will prove that from January 1, 1997 through August 31, 1997 the defendant exploited Mrs. Smith to the tune of $25,000, practically depleting Mrs. Smith's checking account. So what does the defendant do?

The evidence will show and the State will prove that the defendant accompanied Mrs. Smith to The Money Store. Pretending to be Mrs. Smith's daughter, The Money Store was persuaded to loan Mrs. Smith $30,000.  This occurred on August 4, 1997.

The evidence will show and the State will prove that the defendant talked Mrs. Smith into turning over the entire loan amount to her.  Mrs. Smith had become the defendant's gravy train. Fortunately that train ultimately came to a screeching halt.

Alerted by bank officials who had become suspicious, Mrs. Smith's nephew contacted APS. Joe Goodwill visited Mrs. Smith and was quick to determine that she was incapable of managing her affairs. Elder Abuse Investigator Ed Hazewski secured all checks written to the defendant by Mrs. Smith in 1997.

You will hear that when Investigator Hazewski interviewed the defendant, she at first denied any wrongdoing. When confronted with copies of all the checks, the defendant told Investigator Hazewski that she suffers from an unspecified addiction.

And while the evidence will show and the State will prove that the defendant has a gambling problem, the State will show you that the defendant's primary addiction was greed. She enriched herself at the expense of a kindly old lady who couldn't look after herself or her finances.

The defendant stole Mrs. Smith's dignity and self-worth as a senior citizen. But to steal one's dignity is not a crime. To steal one's money is. And to steal money from one whose vulnerability is apparent due to mental infirmity is particularly abhorrent and egregious.

At the conclusion of this case and based solely on the evidence presented, the State will come before you and ask that you find this defendant guilty as charged.

Stand together and hear the evidence.

APPENDIX B

GUIDELINES FOR APS WORKERS:

TES'TIFYLNG IN COURT

1. Before you testify, don't try to memorize what you are going to say. Only try review your reports prior to trial so that you can better remember when you are asked. You may take your notes or reports with you and may refer to them if necessary.

2. While taking the oath, stand up straight, pay attention, and say, "I do" loud enough so that everyone can hear you.

3. Don't volunteer any information that you are not actually asked for. Answer the question and stop.

4. DON’T SAY WHAT YOU THINK ABOUT SOMETHING UNLESS YOU ARE ACTUALLY ASKED TO:  If you are asked about what you think about something, then you can answer the question. If you are asked to tell about a conversation or to say what you think, only tell what you actually saw, heard, or did.

5. IF A LAWYER STARTS TO STAND UP, WAIT FOR HIM TO SAY “I OBJECT”: If you see the lawyer for the State or the defense starting to stand up, he probably wants to object to the question you were just asked. Don't answer before he can object.   If the judge says, "Objection overruled", then you can answer. If you don't remember the question ask the lawyer to repeat it

6. ANSWER QUESTIONS COMPLETELY: You need to remember all the facts that apply to every question on your own, without any help from the prosecutor. Make sure you answer the question completely. If the prosecutor asks you "Did anything else happen?" or "Was anything else said?" then you have left out something that you told the prosecutor or someone else before. Think back to what else might have happened. Don't just answer "no" unless you are sure you have told everything.

7. TAKE YOUR TIME:  Don't feel like you have to give quick answers. Take as much time as you need to fully answer the question asked.

8. During recess don't talk to the other witnesses, or to the victim about your testimony or the case itself. Also, you may not discuss your testimony with the prosecutor during recess.

9. YOU CAN LOOK AT DOCUMENTS IF YOU NEED TO:  If you need to look at your notes or report to help you remember, you can. It is all right for you to say, "May I refer to my reports. I think it will help refresh my memory on that point."

10. DON’T GUESS:  If you don't know the answer to a question; just say that you don't know. You shouldn't guess if you really know nothing at all. If you do know most of the answer, but not all the details, it is best to explain what you do know.

11. NEVER SHOW ANNOYANCE:  Some defense attorneys try to make state's witnesses mad so that they will make a mistake. When you are angry, you will have a hard time doing your duty as a witness by telling the truth. Remember that if a lawyer tries to make you mad, he has a reason. The best thing for you to do is to stay calm and answer the questions politely. Remember that you are not on trial, no matter what you are asked.

12. BE SURE YOU UNDERSTAND THE QUESTION:  Listen carefully to the question that the lawyer is asking. If you don't clearly understand the question, ask the lawyer to explain what he means.
.

13. MANY QUESTIONS IN ONE:  If you are asked a lot of questions all rolled into one big question, ask the attorney to repeat the question or you may say "I'll try to answer each one of your questions one by one."

14. QUESTIONS THAT ARE PARTLY TRUE AND PARTLY FALSE:  If you are asked a question that contains information that is partly true and partly false, you will need to explain your answer. Make sure that you explain in your own words; don't let the defense attorney put words in your mouth.

15. YES OR NO:  Some witnesses think that all questions should be answered "yes" or "no", but this is not true. Lots of questions can't be answered with just "yes" or "no". These are the questions that you need to explain by telling the facts in your own words.

16. ISN’T IT A FACT?  Be careful if the defense attorney asks you a question that starts with "Isn’t it a fact that ... or "The fact is.... isn't it?" These kinds of questions may contain information, which is only partly true. You will need to explain your answers to these questions and tell the facts in your own words.

17. YOU MAY BE INTERRUPTED:  When you are explaining an answer, the attorney may ask you the neat question before you are done. Let him finish his question and then go back to the answer that you didn't have the chance to finish. You may say, "Before I answer that, I want to finish my answer to the last question." You have to tell him whether you were finished because he won't know whether, you were done or not.

18. DISTANCES AND TIMES:  If you need to estimate something, make sure that you say that you are only estimating. If the defense attorney suggests a distance or time to you, don't agree with him unless you think that it is a good estimate.

19. YOU HAVE TALKED WITH STATE REPRESENTATIVES: It is not a secret that as an APS worker, you have talked with the prosecutor, police or other State agents. In fact there is no secret about anything that you know about the case once you are on the stand. You will be under oath to tell whatever you know about the questions that you will be asked. The prosecutor talks to all witnesses and victims to learn the facts - there is nothing wrong with this. When you are asked if you have spoken to anyone, tell the truth and explain, such as "I talked to Mr. Barron and he asked me questions about the case. He told me to tell the truth."

20. ALWAYS APPEAR PROFESSIONAL ON THE STAND:  Because you are an agent of, and a witness for, the State of Delaware in a State criminal case, it is your duty to act professionally at all times. Wear professional clothing even if it is your day off. Don't answer a question with another question unless you are asking the attorney to explain his question to you. Always speak clearly and loudly and be polite to both attorneys since this will display your impartiality to the jury. Don't be afraid to look right at the jury, because this is helpful to them and they need to hear everything that you are saying.
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