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The Executive Council Meeting of the Colorado Bar Association Elder Law Section was called to order at 8:12 A.M.  Miscellaneous matters were discussed.  The CBA Board of Governors received and accepted recommendations to oppose the judicial limits bill.  Opposition will be expensive.  The joint tenancy bill HB 08-1248 was discussed.  The proposed Medicaid changes could cause problems.  Some people use joint tenancy as part of their Medicaid planning, but if the community spouse dies first, a real problem develops.  There is a real need to amend the language.


Call to Order and call for review and approval of the February 21, 2008 Minutes — The meeting was called to order by John Campbell at 9:05 A.M.  


Introductions followed, and the sign-in sheet was circulated.  Those attending in person or by phone were:

	David Bernhart, Jr.
	Janet Meyers

	Christina Brigham
	Paul Mitchell

	Susan Bryant
	Bert Myrin

	John Campbell
	Martha Ridgway

	Billie Castle
	Thomas Rodriguez

	Marco Chayet
	Catherine Seal

	Charles Connell
	Frank Slaninger

	Tammy Conover
	Michelle Stern

	W. Dirk Costin
	Carl Stevens

	Claire Dineen
	John Stewart

	Marie Drake
	Elizabeth Tulloch

	Gretchen Eoff
	Michael Valdez

	Nancy Germany
	Dennis Valentine

	M. Carl Glatstein
	Stephen Wilson

	John Holt
	Harold Wright Jr.

	Jeffrey Lamb
	Rose Zapor

	
	



The minutes from the February 21, 2008 meeting were approved later in the meeting with one correction to show the date of Senior Law Day on May 31, 2008.

We need nominations for next month for Treasurer, Secretary, and Council at Large.


Gretchen Eoff will serve as our liaison through April, 2008, and then she will be off to Washington State to pursue legal opportunities.  She served us very well, and we presented her with a gift certificate to Amazon.com and gave her a well deserved round of applause.

This would have been Fred Roger’s 80th birthday.  It’s National Sweater Day.  On this day in 1930 Sandra Day O’Connor was born.  On this day in 1827 German composer Ludwig van Beethoven died in Vienna.  On this day in 1953 Dr. Jonas Salk announced he had successfully tested a vaccine against the crippling disease polio.


2.
Treasurer's Report - Marco Chayet - we have $7,052.62 year to date, and we still have about $2,000 to pay regarding Senior Law Day 2007.  He discovered a glitch, in that reimbursement for Marcie McMinimee’s phone bill was paid twice; that has been corrected and will be reflected in next month’s figures.

3.
Old Business
a. ABA Resolution on Long Term Care Financing – vote on whether to submit it to the Board of Governors for CBA endorsement – it was agreed to postpone voting until next month so everyone would have a chance to review the resolution once more.  A copy of the Resolution was included in today’s materials.  It proposes a “Compact Alternative to Medicaid.”  Once an individual is diagnosed with chronic illness, the individual pledges to use a defined amount of his or her existing assets to pay for long-term care needs.  Once the pledged amount is spent, participants are eligible for a “Compact Subsidy” paid by the government to cover approximately 90% of the participants’ long-term care costs.  At this point, recipients pay 25% of their monthly countable income to the government’s administering agency and the remaining 75% for living expenses and the portion of long-term care expenses not covered by the Compact Subsidy.  


b.
Committee Reports (Chairperson of the committee may report any current matters.) Our current committees are:




i. 
Civic and Community Affairs: Carl Glatstein – work continues on Senior Law Day which will be held May 31, 2008 at the University of Denver Law School.  The 2008 Senior Law Handbook is up to 26-27 chapters.  Lisa Chavez is in the final phase of printing the Handbook.  Rose Community Foundation pledged an additional $8,000 support which is directed toward the Handbook and not toward the event itself.  



ii.
Guardianship Standards: Marco Chayet – there is nothing to report.  The Guardianship Alliance is in a transitional period and plans to reorganize by May, 2008.  A recent (January 2008) 200 page audit was released.



iii.
Guardianship Jurisdiction Act Committee: Kate Seal – Kate Seal and Carl Glatstein reported the Uniform Act is going forward in the legislature, it is in late-bill status, and the plan is to prevent granny-napping.



iv.
CLE and Publications Committee: Jennifer Gormley – passed.



v.
Advance Directive Task Force: Michael Kirtland – passed.   Carl Glatstein said Governor Ritter will recognize April 16 as “National Advance Directive Day.”  A promotion with nationally recognized figures is planned.



vi.
Public Guardianship: Val Corzine – Janet Meyers will leave The Legal Center in a couple months, so a replacement is needed.



vii.
Fiduciary Misconduct: Marcie McMinimee – this draft bill is proceeding though the legislature as HB 08-1153.



viii.
Joint Tenants: Carl Stevens – this joint tenancy bill, which we supported, passed House and Senate committees.  Then, CDHCPF showed up and entered into the negotiations, so the bill is stalled for now.  The goal is to permit joint tenancy interests to be held in unequal shares.



ix.
Rule 6: Marco Chayet – passed.



x.
ADR (joint with Family Law and ADR Sections to work with the Colorado Council of Mediators to develop ADR programs related to issues in Elder Law and elder care):  Michele Lawonn and John DeBruyn are co-heading this sub-committee – there is an article on ADR.com.  There was a meeting with a Missouri law professor.  “Cooperation” is issue centered, and the parties may still litigate.  “Collaboration” is client centered, and the parties agree not to litigate.  Someone will speak to us about the use of ADR in Elder Law matters.  Rose Mary Zapor stated there is an ADR training set for March 31, 2008 and April 1, 2008 at 2:30 P.M.  Another training session will be held in September, 2008.  She handed out a one-page document entitled “Tough Elder Decisions:  The Mediation Option” discussing Elder Mediation.  Martha Ridgway also commented on ADR and said there was input from Denver attorney Terri Harrington. 


xi.
Medicaid Legislation – John Campbell – CDHCPF’s efforts are directed toward trusts and estate recovery.  There was an initial endorsement of CDHCPF’s proposed bills by the Joint Budget Committee, but after public resistance surfaced, this was held up pending further discussion.  Copies of both CDHCPF proposals for the legislature are included with today’s materials.  John Campbell reported CDHCPF held multiple meetings to discuss trusts but held only one meeting to discuss estate recovery.  Draft HB 08-0827.01 “Estate Recovery Medical Benefit Costs” would codify inclusion of medication capitation payments made to any individual who was institutionalized or 55 years of age or older when he or she received medical assistance paid for on behalf of the individual by CDHCPF, and it would distinguish “used” services from “available” services. These bills show a desire to increase the definition of “estate” to include joint tenancy, life estate, living trust, etc.  The CDHCPF quest for this expanded definition of “estate” is our greatest concern.  The new definition would include the entire estate of the surviving spouse.   The personal representative of the decedent’s estate would be required promptly to notify CDHCPF of the decedent’s death and serve CDHCPF with a copy of the notice to creditors and a copy of the death certificate within three months of the personal representative’s service of notice of the recipient’s death to creditors.   Thereafter, the CDHCPF would have 120 days to file a claim.  If no notice is filed within those 120 days, then the CDHCPF would have 1 year after decedent’s death to file a claim.  The Colorado State clerk and recorder offices would be required to report to CDHCPF all deed transfer transactions.  The CDHCPF seeks to add C.R.S. 38-55-127 which would require title companies to notify CDHCPF of any transfers if the title companies discover the presence of a request for notice of transfer or encumbrance pursuant to C.R.S., 5-25.5-305.5. Regarding HB 1248, Michael Valdez said the CBA isn’t willing to negotiate on the proposed estate recovery bill. Melissa Schwartz told him they don’t have a draft yet.  The Real Estate Section is participating through attorneys Jim Benjamin and Cynthia Stovall.  They will later seek support from Elder Law for a modified bill to be submitted by the Executive Council or others.


c.
Liaison Reports –



 i.
Trust and Estate Council Liaison: Billie Castle – the “Orange Book” Living Will form is being revised.  The Colorado Estate Planning Handbook is being reviewed.  Trust and Estate Section will hold their annual meeting/retreat at the Hotel El Dorado in Santa Fe, N.M. beginning in mid-June, 2008.  The CBA will ask for money to fight against the judicial term limits bill.  There is a committee meeting today to discuss attorney and professional fiduciary fees, as part of a task force reporting to Denver Probate Judge C. Jean Stewart.



ii.
AARP Liaison:   Elizabeth Tulloch and Dennis Valentine – passed.



iii.
Department of Health Care Policy and Financing Liaison: John Campbell – passed.



iv.
CBA Legislative Policy Committee Liaison: Michele Lawonn – passed.



v.
Statutory Review Committee (SRC): Marcie McMinimee – passed. 

4.
New Business and Announcements


a.
Hot Topics Discussion -

i. (Proposed) SB 206 is a new bill carrying huge fee increases intended to finance development of the area currently occupied by the State Historical Building at 13th and Broadway.



ii.
Frank Slaninger referenced several items in the attached materials.




iii.
Discussion – live-in caretaker – an employee or tenant?



b.
Colorado Lawyer articles - keep them coming.



c.
CLEs and Programs

Topics and Speakers: Please continue to let the Co-Chairs know your ideas for possible speakers and topics

Upcoming programs include:

- Advanced Estate Administration – April 11, 2008 – Denver






May 1, 2008 – video replays – Denver, Colorado Springs,









Grand Junction

- Judgment Enforcement in Colorado – April 16, 2008 – Denver
- LLCs:  When and How to Use Them – April 17, 2008 – live in Denver and live webcast




May 23, 2008 – video replays in Denver, Colorado Springs, and 








Grand Junction
- Conservatorship & Guardianship Hot Topics – May 2, 2008 – live in Denver



May, 22, 2008 – video replays in Denver, Colorado Springs, Grand Junction

- Colorado Real Estate Title Defects and Restrictions – May 21, 2008 – live in Denver

- What Civil Court Judges Want You To Know –June 6, 2008 – live in Denver

- 2008 Annual CBA/DBA Estate Planning Retreat – June 12-14, 2008 – Santa Fe, New Mexico
-  The Probate Process from Start to Finish – June 17, 2008 – live in Denver

The February 21, 2008 Minutes were approved with a correction to show Senior Law Day 2008 taking place on May 31, 2008.

The Business Meeting ended at 10:06 A.M.


The CLE portion of the meeting began at 10:18 A.M.  Carl Stevens spoke on “Joint Tenancy and HB 08-1248.”

Joint tenancy allows several persons to hold (“possess”) an “interest” (a part, a portion) in the same “title” to the same property at the same “time.”  Each holds (“possesses”) a share (a part) of the whole.  It is an old concept, cited in 2 Blackstone, Commentaries 180 (Blackstone’s old treatise is now available online for free).


The four traditional unities of joint tenancy were “time, title, interest, and possession.”  Stated another way, the tenants must have one and the same interests; the interests must accrue by one and the same conveyance; the interests must commence at one and the same time; and the property must be held by one and the same undivided possession.  20 Am. Jur.2d Cotenancy and Joint Ownership § 4.

The “interest” of each joint tenant must be of the same type. For example, one joint tenant cannot hold a life estate interest and the other joint tenant hold a remainder interest.  Although the unity of interest was initially presumed to include equal interests, the common law in many jurisdictions has abandoned this as a required element of the unity of interest.

“Possession” means the right to be there at the same time.


“Time” refers to the requirement that all joint tenants acquire their interest at the same time.

After the Revolution, there was a switch in U.S. laws from total reliance on English precedents to American statutes.  This occurred in Colorado about 1860.  Colorado statutes provide that in a conveyance to A and B, a tenancy in common is “presumed.”  The grantor must specify the status of the recipients as joint tenants if s/he wishes a joint tenancy to result.


Taylor v. Canterbury, 92 P.3d 961 (Colo. 2004) held that the common law method of creating a joint tenancy through the four unities was abolished by statute.  C.R.S. 38-31-101 violates the two unities of time and title (and, thus, differs from Blackstone).  The “intent” of the grantor controls.   The court further held there is no “straw man” requirement (initially requiring conveyance to a third party to sever a joint tenancy), i.e., a joint tenant has the absolute right to terminate a joint tenancy unilaterally.  (Carl inserted a bit of history.  According to Powell on Properties, the origin of this term arose in prior days when persons in London would place a bit of straw behind their ears to show their willingness to be witnesses for hire.)  Now, Taylor holds you can deed to yourself and sever a joint tenancy and turn it into a tenancy in common.  

The current proposed bill HB 08-1248 would revive the joint tenancy four unities except as modified by statute.  A joint tenant may unilaterally server a joint tenancy by deed without use of a straw man, but this bill seeks to add a requirement for recording of a “deed of severance” for effectiveness.  It also reverses a bankruptcy court holding that the mere filing of a bankruptcy case constitutes a severance of joint tenancy.  

There is a national trend to allow unequal interests in joint tenancy, especially in partition situations.  An 1878 Colorado case held that joint tenants although presumed to have equal interests, can establish joint tenancy shares with unequal ownership.  For example, a grantor may want to convey a smaller interest to a special needs beneficiary A and two larger interests equal in size (or amount) to two other beneficiaries B and C.  In Duston v. Duston, 31 Colo. App. 147, 498 P.2d 1174 (1972) joint tenancy interests were divided into ½, ¼, and ¼ interests.

The Trust and Estate Section is concerned with interests.  CDHCPF is also interested, and CDHCPF's attention is centered on probate recovery from joint tenancy interests.  Joint tenancy property passes outside of probate.  Those persons seeking to avoid probate are attracted to joint tenancy interests.

No beneficiary deed can be used by a person on Medicaid.   Medicaid will not recognize a beneficiary deed.  This provision in the statute was added at the insistence of CDHCPF to make it possible for CDHCPF to pursue estate recovery of property that otherwise might pass free of probate.

An example was given as to why CDHCPF objects to unequal interests in joint tenancy. First, a person sells a $5 interest to a child for a small percentage of ownership or perhaps buys a 5% or 10% share.  This sale of property would avoid any penalty period since it is a transfer for value and not a gift.  Secondly, in addition on death the remaining larger percentage passes outside of probate, and there is no estate recovery by CDHCPF.

Unequal joint tenancy shares are not a fail-safe form of Medicaid planning, and therefore should not be used if a more certain technique is suitable, such as the sale or gift of a remainder interest.  One major problem is that the wrong joint tenant may die first and completely negate the intended planning. 

 C.R.S., 15-15-102 (page 6 of materials and the Taylor case illuminate a possible technical problem with current Colorado law that has prompted some attorneys in the Real Estate Section and in the Trust and Estate Section to seek a statutory fix.  Under the common law a surviving joint tenant does not inherit or receive title; the interest of the deceased joint tenant simply terminates.  Both 15-15-102 and the Taylor case state that the property “passes” when a joint tenant dies.  The survivors then “inherit.”  The interest then becomes “vested.”  

Colorado statutes codified and changed common law rules of survivorship in the probate code, in response to  Liden’s Estate v. Foster, 103 Colo. 58, 82 P.2d 775 (1938) which provided that a will could control joint tenancy property.  Colorado also codified in CRS, 15-15-103(1) (b) that survivorship interests in joint tenancy are not subject to claims of creditors and statutory allowances in probate.

Severance of the joint tenancy as allowed under Taylor left open the question, whether a joint tenant who severed unilaterally should be required to record the deed of severance.  The concern is that a joint tenant Able could prepare a deed to himself and keep it in a drawer, hoping the other joint tenant Baker dies first.  If joint tenant Able encountered failing health, under the current law (assuming HB 08-1248 does not pass) the unrecorded deed could probably be recorded after Able’s death and would entitle Able’s heirs to inherit under what would become a tenancy in common interest.  Taylor v. Canterbury specifically left this question open for later resolution.

Other states have played with the concept of unequal interests.  Kansas has allowed a 99% and a 1% interest division and has ruled that the unity of interest does not require equal shares.  The size of the interest can differ so long as both are the same type of interest.

Things can change.  There is a new statute pending and currently being revised.   The “vesting” issue is yet to be defined.  The current legislative focus centers on the impact on CDHCPF of “unequal interests.”  One Assistant Attorney General says he has been successfully litigating this on behalf of CDHCPF under the current law, and he objects to the placement of “unequal interests” language in the law.   There are regulations dealing with transfers of unequal interests in joint tenancy.  One particular concern is that an amendment to allow unequal interests might be used as a basis to invalidate the regulations, although they probably are already subject to challenge in Colorado because of the case of Duston v. Duston, 31 Colo. App. 147, 498 P.2d 1174 (1972).   A side agreement is one technique suggested by some that could be used.  This would not avoid the effect of the CDHCPF regulations, but it might be helpful in a partition or accounting action.

John DeBruyn said CDHCPF likes the “expectancy” position.


One discussed “fix” to CDHCPF’s objections to unequal interests in joint tenancy is to require a severance of joint tenancy property at the time of a Medicaid application  If an effective and fair way to require a severance of joint tenancy at the time of a Medicaid application could be found, then it might be possible to use the “beneficiary deed fix” previously adopted (provision in the beneficiary deed statute adopted several years ago that states that beneficiary deeds cannot be use for Medicaid).  In other words, there would be no Medicaid recipients who would own joint tenancy property.  Unfortunately, there is no effective or fair way to require a severance of a joint tenancy when applying for Medicaid, since an individual might be incompetent at the time of applying for Medicaid and unable to execute a deed of severance, and most joint tenancies are held between spouses, and there is no penalty now on property passing between spouses.   Requiring a severance would just trigger unnecessary probates.

The meeting ended at 10:03 A.M.
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