NATURAL RESOURCE AND ENVIRONMENTAL LAW

CERCLA Comes Full Circle in ARC

by Scott H. Reisch and Jennifer E. McClister

On_June 11, 2007, the U.S. Supreme Court held in U. S.v. Atlantic Research Corp. (ARC) that potentially
responsible parties may bring cost recovery actions under section 107(a) of the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA ). This article examines the case law leading up to ARC,
the rationale behind the Court’s decision, and how ARC may affect CERCLA actions in the future.

able to a party caught in the joint and several liability

scheme established by the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA, also re-
ferred to as Superfund)! was the knowledge that CERCLA offered
a broad statutory right to contribution against other potentially re-
sponsible parties (PRPs).> In Cooper Industries v. Aviall? the US.
Supreme Court removed much of that comfort by construing
CERCLA in a way that dramatically limited parties’rights to sue
for contribution under section 113 of CERCLA.

The Court revisited CERCLA’ liability provisions last term in
Atlantic Research Corp. v. United States (4RC).* In an opinion that
hearkens back to some of the earliest court decisions construing
CERCLA, the Court held that a PRP who was barred from seek-
ing contribution under section 113 of CERCLA following Avial/
instead could sue other PRPs for cost recovery under section 107
of CERCLA. Recent lower court decisions generally had reserved
section 107 cost recovery actions for government agencies and in-
nocent private parties, and barred PRPs performing voluntary
cleanups from bringing such actions.

This article summarizes the jurisprudence leading up to the
ARC decision and examines the basis for the Court’s holding in
ARC. Tt also describes some of the likely practical impacts of ARC

on clients and practitioners.

Prior to December 2004, one of the few consolations avail-

Pre-ARC Claims Among PRPs

The principal causes of action available to private parties under
CERCLA are for: (1) cost recovery under section 107(a); and (2)
contribution under section 113(f). The scope of these claims was
the subject of debate in the courts well before the ARC case.

Section 107(a) Claims

As originally enacted in 1980, CERCLA did not explicitly au-
thorize contribution actions among PRPs. Instead, section 107(a)
authorized causes of action against the parties enumerated in sec-
tion 107(a)(1) through (4)—that is, current and former owners and
operators, generators, and transporters—for:

(A) all costs of removal or remedial action incurred by the Unit-

ed States Government or a State or an Indian tribe not incon-

sistent with the national contingency plan; [and]

(B) any other necessary costs of response incurred by any other

person consistent with the national contingency plan. .. ?

Many courts interpreted section 107(a)(4)(B) as authorizing a
PRP who had incurred cleanup costs to bring a cost recovery ac-
tion against other PRPs.® In addition, because courts construed
section 107(a) as imposing joint and several liability,” they found
that section 107(a) included an implied right to contribution, so
that a PRP who otherwise might bear too high a burden could oft-
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set its liability by obtaining recovery from joint tortfeasors.® De~
spite the fact that district courts first addressed these issues shortly
after CERCLAS enactment, the scope of the private cause of ac-
tion under section 107(2)(4)(B) and the existence of an implied
right to contribution continued to be debated in the courts for the
next twenty years.

Section 113(f) Claims

In 1986, Congress amended CERCLA by enacting the Super-
fund Amendments and Reauthorization Act (SARA).” SARA
added section 113 to CERCLA and thereby explicitly authorized a
PRP to sue another PRP for contribution:

(1) Any person may seek contribution from any other person

who is liable or potentially liable under section 9607(a) of this

title, during or following any civil action under section 9606 of

this title or under section 9607(a) of this title. .. . Nothing in this

subsection shall diminish the right of any person to bring an ac-

tion for contribution in the absence of a civil action under sec-

tion 9606 of this title or section 9607 of this title. . ..

(3)(B) A person who has resolved its liability to the United States or

a State for some or all of a response action or for some or all of the costs

of such action in an administrative or judicially approved settle-

ment may seek contribution from any person who is not party

to a settlement referred to in paragraph (2).1°

The enactment of an explicit statutory right to contribution un-
der section 113 quelled interest in an implied right of contribution
under section 107, but lead to additional litigation over whether
section 107(a)(4)(B) or section 113 was the appropriate basis for a
PRP to obtain recovery of its cleanup costs from other PRPs. Ulti-
mately, a string of circuit court decisions held either that section
113 set forth the exclusive cause of action for a PRP seeking re-
covery from another PRP, or that a plaintiff’s claim under section
107 against another PRP was “governed by” section 113.11

The pre-SARA cases holding that a PRP can bring a cost re-
covery action under section 107, as distinct from a contribution ac-
tion, were largely ignored in the case law that evolved after SARA.
Instead, courts directed PRPs to section 113, and reserved section
107(a)(4)(B) for “innocent landowners” and other private parties
who were not PRPs.12 At the same time, courts read section 113
broadly, so that it was available to any PRP seeking to recover
cleanup costs, regardless of whether those costs were incurred vol-
untarily by the PRP, pursuant to a settlement agreement with the
Environmental Protection Agency (EPA) or a state, or in connec-
tion with litigation under section 107.13 However, much of this
changed with the Avial/ decision.

The Aviall Decision

In Aviall** the Court considered whether a plaintitf PRP can
bring a statutory claim for contribution under section 113(f) in the
absence of a civil action under sections 106 or 107 of CERCLA.
Lower courts had read section 113 as permissive, because the
statute says “[a]ny person may seek contribution” under the condi-
tions set forth in section 113, and because the savings clause at the
end of section 113(f)(1) appeared to prohibit an interpretation of
section 113 that would diminish the right of contribution in the
absence of a civil action.’ Justice Clarence Thomas, writing for a
seven-to-two majority, found instead that the plain language of
section 113(F)(1) barred statutory claims for contribution without a

qualifying civil action.’ In dicta, the Court also construed a sepa-
rate statutory provision—section 113()(3)(B)—as authorizing a
section 113 contribution action following a qualifying settlement
with the United States or a state.!” Thus, after Avia/l, the broad
statutory right to contribution evaporated and the Court interpret-
ed the statute as reserving section 113 contribution actions only for
parties who had been sued or parties who had entered into a quali-
fying settlement agreement with the government.

The breadth of Aviall’s impact became clear as the lower courts
started to apply the Supreme Court’s rationale. Courts rejected
CERCLA contribution claims by a variety of parties that did not
fall squarely within the language of sections 113(£)(1) and
113(£)(3)(B), including a party that had entered into a cleanup set-
tlement under state law rather than CERCLA,'® a party that per-
formed a cleanup pursuant to an EPA order,'” and a party that per-
formed a cleanup voluntarily prior to any litigation or settlement
with the government.? In light of such rulings, these parties and
other PRPs that arguably were fulfilling CERCLA’s purpose by
performing cleanups in the absence of litigation potentially were
ieft without a means—at least under federal law—of recovering
trom recalcitrant parties. Consequently, several lower courts faced a
question that Avia// declined to decide—whether the same PRPs
that were barred from bringing a claim for contribution under sec-
tion 113 might have a private right of action under section 107.2

The ARC Case

Atlantic Research Corporation (Atlantic) contaminated its fa-
cility in Camden, Arkansas in the course of performing work for
the Department of Defense (DOD).?? Atlantic voluntarily investi-
gated and cleaned up the contamination prior to being sued or en-
tering into a settlement agreement and sought to recover some of
its costs from the United States.”* However, negotiations with
DOD ended after the Supreme Court issued its decision in
Aviall?* The Aviall decision precluded Atlantic from recovering
from DOD under section 113(f), because there had been no prior
litigation or settlement with EPA. In addition, existing precedent
in the Eighth Circuit arguably prevented Adantic from making a
claim under section 107 because it was a PRP25 Adlantic neverthe-
less sued the United States to recover some of its costs under sec-
tion 107, but the district court dismissed its claim, citing pre-Advia//
case law.? The Eighth Circuit Court of Appeals reversed, distin-
guishing its prior case law in light of dvia//’s limitation on section
113 actions and stating that it “no longer makes sense to view sec-
tion 113(£)(1) as the exclusive route by which liable parties may re-
cover cleanup costs.”?’

The Eighth Circuit was not the only court to reconsider
whether a PRP could sue under section 107 in light of the Su-
preme Court’s narrow reading of section 113 in Aviall. Three
courts held that there was such a right?® and one held that there
was not.?? In light of the circuit split on the issue, the Supreme

‘Court granted certiorari on January 19, 2007.

The Supreme Court Decision

In a unanimous decision authored by Justice Thomas, the Su-
preme Court held that 2 PRP may maintain a cause of action un-
der section 107 against other PRPs. In analyzing the issue, the

Court concentrated, as in Avia/], on the text of the statute, in par-
ticular subparagraphs 107(a)(4)(A) and (4)(B), which outline, re-
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spectively, the rights of government plain-
titfs and those of “any other person.”
In their briefs and at oral argument be-
tore the Court, the parties presented dra-
matically different interpretations of the
phrase “any other person” in section
107(a)(4)(B). The United States argued
that the phrase “any other person’ refers to
section 107(a), which outlines the ditfer-
ent categories of PRPs. Under this inter-
pretation, subparagraph (a)(4)(B) refers to
parties other than PRPs listed in section
107(a)(1) through (4) and thereby author-
izes a cost recovery suit under section
107(a) only by parties other than PRPs. By
contrast, Atlantic argued that the phrase
“any other person’” refers to subparagraph
(4)(A) and thereby authorizes suit by any
party other than the government—a class
that certainly would include PRPs.
The Court agreed with Atlantic’s con-
struction, finding it “natural” to read sec-
tion 107(a){4)(B) with reference to the im-
mediately preceding subparagraph (A).%
The Court noted that because the cate-
gories of PRPs are so broad, excluding
PRPs from the class authorized to bring
claims under section 107 would “reduce
the number of potential plaintiffs to al-
most zero.” ! Accordingly, the Court held
that PRPs may bring cost recovery claims
under section 107, just like the govern-
ment and innocent parties. Notably, the
Court expressly did not decide the issue
left open by Awviall—whether section 107
also contains an implied right for contri-
bution.*?
In explaining its ruling, the Court ad-
dressed the concern that its decision had
rendered section 113 a nullity because a
PRP always would preter to bring a cost
recovery action under section 107, which
offers potentially broader liability (joint
and several liability rather than equitable
apportionment) and a longer statute of
limitations.>* The Court first mentioned
that the government and several courts
had incorrectly concluded that an action
between PRPs was necessarily one for contribution.”™ According
to the Court, “the remedies available in §§ 107(a) and 113(f) com-
plement cach other by providing causes of action to persons in dif-
ferent procedural circumstances.”* The Court elaborated that sec-
tion 107 and section 113 provide “clearly distinct” remedies: (1)a
cost recovery action under section 107 to recover response costs
that a party has incurred by voluntarily performing a cleanup; and
(2) a contribution action under section 113 for reimbursement of
money paid by a party, for example, pursuant to a settlement agree-
ment.’® According to the Court, if a party only reimbursed re-
sponse costs paid by other parties, either through a settlement or 2

court judgment, it may not bring a section 107 cost recovery ac-
tion; its only possible CERCLA remedy is a section 113 contribu-
tion action.””

The Court also addressed the government’s concern that recog-
nizing a private cause of action under section 107 for PRPs would
provide a windfall to the first PRP to the courthouse, because that
PRP would obtain a judgment for joint and several liability against
the other PRPs.?® The Court concluded that, assuming liability
under section 107(a)(4)(B) is in fact joint and several, a defendant
PRP still would be able to counter-claim against the plaintiff PRP
under section 113, and a court then would be required to equitably
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allocate liability among the PRPs in accordance with the terms of
section 113(f).%

Open Questions

Although ARC clarified some of the issues left open by Aviall, it
raises at least as many questions as it answers. Some of the most
important questions facing practitioners are discussed below.

The Contribution Bar

At the forefront of the unanswered questions is the effect the
ARC opinion will have on the contribution bar in section 113(£)(2)
of CERCLA. The contribution bar provides that a person who has
resolved its liability to the United States or a state in an adminis-
trative or judicially approved settlement is not liable for claims for
contribution regarding “matters addressed in the settlernent.” ¥

The contribution bar is widely seen as a major incentive for par-
ties to settle with EPA; doing so not only resolves a party’s liability
to EPA but also precludes other PRPs from suing the settler for
contribution, providing the finality that private parties often de-
sire.*! In ARC, the United States argued that allowing PRPs to
seek recovery under section 107 would eviscerate the contribution
bar and discourage settlement, because the bar specifically applies
only to contribution actions and thus would not preclude a private
party from suing another party for cost recovery under section
107.%2 The Court rejected this concern, stating “a district court ap-
plying traditional rules of equity would undoubtedly consider any
prior settlement as part of the liability calculus.”*3 The Court also
maintained that there still are incentives for settlement in that ARC
does not affect the protection such a bar provides against contri-
bution actions or the “inherent benefit” of resolving liability with
the government.*

Whether courts will accept Justice Thomas’s invitation to apply
equitable principles to effectively extend the contribution bar to
cost recovery actions remains to be seen. Although some court de-
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cisions speak of cost recovery actions as a form of equitable restitu-
tion,® other courts have rejected attempts to inject equitable prin-
ciples into section 107 actions.* Moreover, a number of courts
have resisted efforts to extend the contribution bar so as to insu-
late settling PRPs from section 107 actions.”” In addition, many
courts that have disallowed section 107 claims by PRPs because of
the defendant’s contribution bar did so after determining that a
claim by one PRP against another ctually is a claim for contribu-
tion, a conclusion that ARC places in doubt.*®

Ordered Cleanups: Cost Recovery or Contribution?
Another pressing question left open by the Court is which cause
of action is available to a party that does not squarely fit into the
two scenarios the Court explicitly addressed in the opinion—that
is, a PRP that has not voluntarily incurred costs or paid money
pursuant to a settlement agreement or order. The prime example
of this is a party who performs a cleanup pursuant to an order or
consent decree. In note 6 of the ARC opinion, the Court identifies
this as an open issue, but says only that it does not decide whether
such costs are recoverable “under §113(f), §107(a), or both.”#

Implied Right of Contribution

Notably, the Court again declined to decide whether there is an
implied right of contribution under section 107. Therefore, this
question remains unanswered, although its importance has dimin-
ished now that the Court has recognized an explicit private cost
recovery action under section 107 for PRPs.

Joint and Several Liability
Finally, the Court’s opinion explicitly assumes but does not de-
cide that liability under section 107 is joint and several.®® Now that
the Court has ruled that liable parties can sue under section 107,
lower courts are likely to reconsider whether joint and several Ha-
bility is always appropriate under that section, particularly where
its application would yield an undue benefit
to a plaintiff or result in an unfair burden on
a defendant.’! In the wake of ARC,a Colo-
rado district court already has ruled that it
can consider equitable apportionment in a
section 107 action, even in the absence of
section 113 counterclaim.>?

Practical Impact

The full impact of ARC will take years to
discern. The decision likely will atfect litiga-
tion in the short term. In the long term, it
may atfect brownfields redevelopment and
EPA settlements.

Litigation

Immediately, practitioners should be
looking over their dockets to see how ARC
may impact their existing cases. In the short
term, plaintiffs’ counsel whose claims were
barred by Aviall will be looking for ways to
amend their pleadings to bring section 107
cost recovery claims before the courts. For
example, 2 PRP whose section 113 action
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was barred by the shorter statute of limitations might have a cause
of action ander section 107 that still is timely. Similarly, PRPs who
have avoided suit because a prospective plaintiff was not able to
meet the prerequisites of a section 113 contribution action may
need to reevaluate their defenses to section 107 Lability.

Brownfields Redevelopment

More broadly, the ARC decision could have a significant impact
in two main areas: brownfields redevelopment and cleanup settle-
ments. The ARC decision has been widely praised by the brown-
fields community,” which seeks to promote redevelopment of con~
taminated or potentally contaminated properties.”* From the
standpoint of a brownfields developer, ARC means that a party can
purchase contaminated property without having to meet the re-
quirements for a defense from CERCLA liability, and then can
sue other PRPs for at least some of its costs without meeting sec-
tion 113’ requirements for a qualifying settlement or lawsuit.

Whether the removal of these barriers will have any impact on
browntields cleanups remains to be seen. Many brownfields devel-
opers undertake cleanups without intending to sue other liable par-
ties and, more important, without following the National Contin-
gency Plan, the detailed cleanup rules with which parties must
comply to obtain any recovery under CERCLA.S Moreover, ARC
actually may hinder brownfields redevelopment, becanse parties
that own contaminated property may “mothball” contaminated
property rather than put it on the market and run the risk that the
property will end up in the hands of a future CERCLA cost re-
covery plaintiff who could sue the former owner for joint and sev-

eral liability.

EPA Settlements

Beyond the brownfields market, the ARC decision’s most im-
portant implications likely will be in the area of cleanup settle-
ments with EPA. Practitioners representing parties wishing to set-
e with EPA will want to find some definitive means of foreclosing
future CERCLA cost recovery claims, as well as contribution
clams against their clients. Although some practitioners may be
willing to rely on the Court’s expectation that lower courts will ap-
ply traditional principles of equity to preclude private cost recov-
ery claims against parties that resolve their liability to EPA, for
others that approach may not provide sufficient comfort. One way
to extend the “contribution” bar would be for EPA to require set-
tling parties to covenant not to sue any other party that also has
settled—for contribution, cost recovery, or any other claim. EPA’s
model settlement agreements already conrain Janguage by which
settling parties agree not to make claims against de minimis par-
ties—rhat is, parties that are believed to be responsible only for a
very minor portion of cleanup costs.?® However, this solution will
not protect a settling party from cost recovery claims by parties
who have not entered into a sertlement agreement containing such
4 covenant.

Guidance From Case Law

As practitioners evaluate these and other potential impacts of
ARC, they should look closely at older district court decisions that
interpreted section 107(a)(4)(B) before the courts of appeals began
redirecting PRPs to section 113(f). Many of the issues left open by
the .1RC decision, including joint and several liability, the implied

right of contribution, and the ability of the courts to consider equi-
table matters in a section 107 action, were addressed in those early
court decisions, which may shed some light on how courts will re-
solve these issues in the future.

Conclusion

The scope of a PRP’s right to recover under CERCLA from
other PRPs has been somewhat of a moving target in CERCLA
case law. For all the unanswered questions it raises, ARC now
makes clear that certain PRPs—those who voluntarily clean up
contaminated sites——once again have a powertul tool available to
them in section 107.
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WL 2288204 at *1, 2007 U.S. Dist. LEXTS 58214 at *4-5 (D.Colo. Aug.
9, 2007) (noting that the court would wait untl trial to determine if the
evidence demonstrates the need for equitable apportionment).

53. See Pyle, “Commentary: New Supreme Court Ruling Greenlights
Brownfield,” Daily [. of Com. (June 18, 2007), available at http://find
articles.com/p/articles/ mi_qn4184/is_20070618/ai_n19305967.

54, See 42 US.C. § 9601(39)(A) (defining “brownfield”}.

55. Northwest Midwest Institute, “An Assessment of the Impacts of
Cooper v. Aviall on Brownfields Cleanups” 2 (June 2007), available at
hep//www.nemw.org/Cooper?020versus%20Aviall.pdf (“developers do
not factor litigation into their model for redevelopment™). See National Oil
and Hazardous Substances Pollution Contingency Plan, 40 C.FR. pt. 300
{national contingency plan).

56. See Revised Model Administrative Settlement Agreement and Or-
der on Consent for Removal Actions (Jan. 30, 2007), available at http://
www.epa.gov/compliance/resources/policies/cleanup/superfund/rev-aoc-
remove-mod.pdf; Model Administrative Order on Consent for Remedial
Design (Jan. 6, 2005), available at http://www.epa.gov/compliance/
resources/policies/cleanup/superfund/rd-aoc-05.pdf; Revised Model Ad-
ministrative Order on Consent for Remedial Investigation and Feasibility
Study (Jan. 21, 2004), available at http://www.epa.gov/compliance/
resources/policies/cleanup/supertund/rev-aoc-rifs-mod-04-mem.pdf.
Each of these model agreements contains language pursuant to which:

[rlespondents agree not to assert any claims and to waive all claims or

causes of action that they may have for all matters relating to the Site,

including for conmibution, against any person that has entered into a

final de minimis sertlement under Section 122(g) of CERCLA, 42

US.C. § 9622(g), with EPA with respect to the Site as of the Effective

Date.

See supra note 55. By their terms, these waivers do not apply “to any de-
fense, claim, or cause of action that a Respondent may have against any
person if such person asserts a claim or cause of action relating to the Site
against such Respondent.” M
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