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I. Introduction

II. Constitutional Context

A. Supremacy Clause, U.S. Const. art VI, cl.2.

· Pacific Gas & Electric Co. v. State of Energy Resources Conservation & Development Comm’n, 461 U.S. 190, 203-204 (1983) (preemption inquiries are “ad hoc” investigations” and depend on “the language, policy and context of the federal and state statutes.”)

B. Property Clause, U.S. Const. art IV, sec.3.

· Kleppe v. New Mexico, 426 U.S. 529, 540 (1976), see also Light v. United States, 220 U.S. 523, 536-37 (1979) (“The United States can prohibit absolutely or fix the terms on which its property may be used”); Camfield v. United States, 167, U.S. 518, 525-26 (1897) (“A different rule would place the public domain of the United States completely at the mercy of state legislation.”)

C. Police Power of States – inherent power of a sovereign; for “health, safety and welfare.”

III. Congressional Intent and Preemption Legal Standard

A. “An extensive Federal scheme” for management of oil and gas

· Ventura County v. Gulf Oil Corp., 601 F2d 1080, 1084 (9th Cir. 1979) aff’d mem., 445 U.S. 977 (1980)

· Federal Statutes:




-  Mineral Leasing Act of 1920, 30 U.S.C. §§181-263




⁃  Stock-Raising Homestead Act of 1916, 43 U.S.C. §291-301




⁃  Federal Land Policy and Management Act, 43 U.S.C. §1701-



   1785




⁃ Forest Service Organic Act and National Forest Management Act,



16 U.S.C. §§551; 1600-1619




⁃  National Environmental Policy Act, 42 U.S.C. §§4321-4370f




⁃  Wildlife Protection Laws (ESA, MBTA, BGEPA)




⁃  Cultural Resource Protection Laws (NHPA, ARPA)




⁃  Environmental Laws (CWA, SDWA, CAA)

B. Preemption Legal Standards

· Express Preemption

· Implied Preemption


-  Field Preemption:  Skull Valley Band of Goshute Indians v. Nielson, 376 F. 3d 1223, 1240 (10th Cir. 2004)

- Conflict Preemption:  Wyoming v. United States, 279 F.3d 1214 (10th Cir. 2002) (Wyoming’s authority to vaccinate elk was in conflict with federal law and preempted); South Dakota Mining Ass’n v. Lawrence County, 155 F.3d 1005 (8th Cir. 1998) (a county ordinance prohibiting mining was an obstacle to the federal purpose and invalid under both the Supremacy and Property clauses).

IV. Federal Preemption Jurisprudence

A. Two Key Supreme Court Cases

· Ventura County v. Gulf Oil Corp, 601 F.2d 1080, 86 (9th Cir. 1979), aff’d mem., 445 U.S. 947 (1980)(“the states and their subdivisions have no right to apply local regulations impermissibly conflicting with achievement of a congressionally approved use of the federal lands.”)  Brubaker v. Bd. Of County Comm’rs, 652 P.2d. 1050 (Colo. 1982).
· California Coastal Comm’n v. Granite Rock, 480 U.S. 572, 587 (1987) (creates a distinction between preempted land use regulation, “choos[ing] particular uses for the land,” and permissible “reasonable” environmental regulations, that require “damage to the environment is kept within prescribed limits”).  If state environmental laws are “so severe that a particular land use would become commercially impracticable,” the law goes too far and is preempted.  480 U.S. 588.

B. State Decisions

· Oil-Dri Corp v. Washoe County, slip op., no. CV02-02196 (Nev. 2d Jud. Dist. Dec.30, 2004) (“applying Granite Rock the county denial of a land use permit was not preempted); Bd of County Comm’rs v. BDS International, LLC, 159 P.3d 773, (Colo. App. 2006) (applying Granite Rock, federal law does not preempt county environmental regulations).

V. COGCC Rules Raising Preemption Questions

A. Federal Participation in COGCC Rulemaking

· “BLM believes that certain draft rules would be [conflict] preempted by federal law [FLPMA and MLA] if applied to oil and gas operations on federal land.”  (June 2008).

· USFS – “The rule as proposed does not acknowledge the authority and role of federal land management agencies in leasing of federal lands for oil and gas exploration and development . . .  .”  (May 2008).

B. Rules Raising Preemption Concerns

· Rule 303  Director “veto,” conditions of approval

· Rule 306  consultation process to locate facilities

· Rule 317B  avoidance areas to protect drinking water sources

· Rule 1200 series  wildlife consultation and operating requirements

VI. Federal and Colorado MOU Negotiations of COGCC Rules

· 1991 Memorandum of Understanding (MOU)

· “Cooperative Conservation”

· BLM/USFS  Response to rules – no application or revise MOU. (August 2008).
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