Family Law Update  

2008-2009

by Ronald D. Litvak, Esq. 

Materials by Ronald D. Litvak, Esq., & Courtney J. Leathers, Esq. 

Litvak Litvak Mehrtens & Epstein P.C.

1900 Grant Street, Suite 500

Denver, CO 80203-4305

(303) 837-0757

www.familyatty.com





Opinions Current Through:

1/12/2009

TABLE OF CONTENTS
(Published Cases January 1, 2008 – January 12, 2009)

1.  
Separation and other marital Agreements
4

In re the Marriage of Thornhill, No. 05DR1025, 2008 WL 3877223 

(Colo. App. Aug. 21, 2008);
4

2.   disposition of Property
5

A. Valuation
5
No 2008 or 2009 Cases to date.
B. Defining property
5
In re the Marriage of Schmedeman, 190 P.3d 788 (Colo. App. Feb.  21, 2008); 

petition for rehearing denied (July 3, 2008)…………………………………...…………..5

Lewis v. Lewis, 189 P.3d 1134 (Colo.  June 30, 2008); As modified on Denial of Rehearing (Aug. 18, 2008); Aff’d (Nov. 13, 2008); Petition for rehearing denied 

(Dec. 18, 2008)
6

C. dividing property
8
No 2008 or 2009 Cases to date.
         D.   ENFORCEMENT OF ORDERS
8
No 2008 or 2009 Cases to date.
3.   MAINTENANCE
8

In re the Marriage of Swing and Stuva, 194 P.3d 498 (Colo. App. Sept. 4, 2008)
8
4.
CHILD SUPPORT
9

A. Child SUpport Determination/modification…………………………….9

In re the Marriage of Dunkle and Valentine, 194 P.3d 462 

(Colo. App. Aug. 21, 2008)
9
B. enforcement of child support orders
10
Vogan v. County of San Diego & County of San Diego Dep’t of Child Support 

Servs.,  193 P.3d 336 (Colo. App. July 24, 2008)
10
5.
ATTORNEY’S FEES
11

In re the Marriage of Naekel, 181 P.3d 1177 (Colo. App. Feb. 7, 2008)
11

In re the Marriage of Ward and Baker, 183 P.3d 707 (Colo. App. April 3, 2008)
12

In re the Marriage of Ensminger, No. 07CA2290, 2008 WL 5173681 

(Colo. App. Dec. 11, 2008)
13
6.
ALLOCATION OF PARENTAL RESPONSIBILITIES
14

In re the Marriage of Rodrick, 176 P.3d 806 (Colo. App. June 28, 2007); 

cert. denied (Colo. Feb. 4, 2008)
14

In re the Marriage of DePalma, 176 P.3d 829 (Colo. App. July 26, 2007); 

cert. denied (Colo. Feb. 19, 2008)
15
In re the Marriage of  Tai, f/k/a  Gingras v. Gingras, No. 06CA0800, 

2008 WL 115528  (Colo. January 14, 2008)
16

In re the Marriage of  Slowinski and Pagnozzi, No. 05CA0465, No. 05CA2523, No. 06CA1830, 2008 WL 451739  (Colo. Feb. 21, 2008); petition for rehearing denied 

(May 1, 2008)
16

Marshall v. Marshall, 183 P.3d 699 (Colo. App. April 3, 2008)
18

In re the Marriage of Newell, 192 P.3d 529 (Colo. App. July 10, 2008)
18

7.
GUARDIANS, SPECIAL ADVOCATES, AND CHILD REPRESENTATIVES
20

In re the Marriage of Rozzi, 190 P.3d 815 (Colo. App. June 12, 2008)…………..……..20
8.  
PROCEDURAL AND EVIDENTIARY MATTERS
22
In re the Marriage of Cyr and Kay, 186 P.3d 88 (Colo. App. Jan. 24, 2008)
22

In re the Marriage of Roberts, 194 P.3d 443 (Colo. App. Aug. 7, 2008)
23

In re the Marriage of Schelp, 194 P.3d 450 (Colo. App. Aug. 7, 2008)
24

Yaekle v. Andrews, 195 P.3d 1101 (Colo. App. Oct. 20, 2008)
25

9.  PROFESSIONAL NEGLIGENCE
26
 No 2008 or 2009 Cases to date.

10.
TRUSTS & ESTATES
26

No 2008 or 2009 Cases to date.
11.
INCOME TAX MATTERS
27


No 2008 or 2009 Cases to date.
12.
Protection orders
27

No 2008 or 2009 Cases to date.
13. COMMON LAW MARRIAGE
27

No 2008 or 2009 Cases to date.

1. SEPARATION AND OTHER MARITAL AGREEMENTS

In re the Marriage of Thornhill, No. 05DR1025, 2008 WL 3877223 (Colo. App. Aug. 21, 2008)
Trial Court: Judge Flynn, Mesa County; Opinion by Judge Terry

 (Rothenberg and Hawthorne JJ. concur)

Wife appeals, arguing that the parties’ separation agreement was unconscionable, that the court erred when it applied a marketability discount to the valuation of Husband’s closely-held business; Husband cross-appeals, contending the court erred when it ordered temporary maintenance for Wife.  

Parties to a marriage may enter into separation agreements, and the provisions of separation agreements are binding upon the court unless they are found to be unconscionable.  C.R.S. 14-10-112(1) & (2).  When reviewing for conscionability, the court must first “review the provisions for fraud, overreaching, concealment of assets, or sharp dealing not consistent with obligations of marital partners to deal fairly with each other.”  Regardless of the answer to question one, the court must then review the agreement to determine whether it is “fair, just and reasonable” by looking at the economic circumstances of the parties according to the agreement. 

In this case, the Court found that the agreement was unconscionable because Wife was not represented when the agreement was negotiated and signed; Wife’s father, who aided in the negotiation of the agreement, was also the Chief Financial Officer of Husband’s business, thus he was conflicted between assisting Wife and attempting to preserve the business assets; and Wife testified to a lack of mathematical ability, reliance upon her father’s advice, and a lack of understanding of the value of the marital assets.  Moreover, the intent of the agreement was to divide the marital assets equally, yet Wife was to receive her half of the assets over a period of ten years, without interest, thus the present value of Wife’s interest was considerably less than one-half of the marital assets.  Though the court did not find fraud, overreaching or sharp dealing, the court held that the property distribution was not “fair, just and reasonable,” and must be vacated.

With regard to temporary maintenance, the court stated that magistrate’s awards of temporary maintenance are appealable under C.R.M. 7(a).  As a threshold question whether maintenance is applicable, the spouse seeking maintenance must (1) lack sufficient property, including marital property, to provide for his/her own needs; and (2) be unable to support himself/herself through appropriate employment.  C.R.S. §14-10-114(3).  If the spouse meets this test, then the spouse is entitled to maintenance.  Only after the threshold determination for entitlement to maintenance has been met does maintenance of the parties’ lifestyle become relevant.  

With regard to Husband’s majority shareholder interest in a closely-held business, the court appropriately applied a marketability discount to the value of Husband’s interest.  Marketability discounts are applied in valuing closely held businesses in dissolution of marriage cases because such stock is less marketable than publicly traded stock, and in dissolution cases, courts act as courts of equity, thus they should have discretion to apply a discount.  

Since the property division was vacated, and property division, maintenance and attorney fees are inextricably intertwined, the court must reconsider all three of theses issues upon remand. 

2.
DISPOSITION OF PROPERTY

A. VALUATION

No 2008 Cases to date.
B. DEFINING PROPERTY

In re the Marriage of Schmedeman, 190 P.3d 788 (Colo. App. Feb. 21, 2008); petition for rehearing denied (July 3, 2008)
Trial Court: Judge Arkin, Douglas County; Opinion by Judge Furman (Rothenberg and Jones concur)

Husband’s appeals property and child support orders; among other issues, that the court erred in labeling a log cabin owned by Husband’s parents as marital property; and by failing to retroactively modify child support. 

With respect to property, Husband, Wife, friends and Husband’s father built the shell of the cabin.  Husband gave the shell to his parents, who installed it on leased land, paid $65,000 to complete construction, paid the utilities, property taxes and insurance on the cabin.  The cabin was used as a vacation home for family members, and used by Husband in brochures to solicit business. The court found that despite Husband representing that the property was marital for his personal business solicitation, he could dispose of the shell, owned by Husband and Wife, as he saw fit; and Wife’s disapproval did not affect the validity of Husband’s transfer.  The cabin was deemed property owned by Husband’s parents. Since the court reversed the finding that the cabin was marital property, the court must remand to determine a new division of marital property.

To qualify as a gift, there must be “a simultaneous intention to make a gift, delivery of the gift and acceptance of the gift.”  Though Husband’s father testified that he orally promised to leave the cabin to all of his children, including Husband, the court found that this intent did not actually gift any ownership interest back to Husband and Wife. Moreover, a martial asset may not include any interest in a donative third party instrument that is amendable or revocable, such as a will, and pursuant to the statute of frauds, a contract to devise land must be in writing.

As to child support, Husband filed a motion to modify child support, retroactive back to the date his eldest child turned nineteen.  Under the former C.R.S. §14-10-115(1.6), “child support terminated without either party filing a motion when the child attains nineteen years of age.”  The court held that there is no authority to enter a retroactive modification without a motion where the child support obligation includes support for other younger children in the family; “only an outright termination of the support obligation affecting all children is permitted without a motion.” (emphasis added).  

In August 2006, C.R.S. 14-10-115(1.6) was amended and now states “emancipation occurs and child support terminates without either party filing a motion when the last or only child attains nineteen years of age.”  C.R.S §14-10-115(13)(a).  Thus a motion to modify child support is unnecessary if the last or only child reached nineteen; if there is more than one child, a motion to modify child support must be filed when each child reaches the age of emancipation, and modification is effective as of the date of filing the motion.  C.R.S. 14-10-115(1)(a)(d).    

Lewis v. Lewis, 189 P.3d 1134 (Colo. June 30, 2008); As modified on Denial of Rehearing (Colo. Aug. 18, 2008); Aff’d (Colo. App. Nov. 13, 2008); petition for rehearing denied (Colo. App. Dec. 18, 2008)
Opinion by Judge Martinez (Eid, Rice, and Coats JJ. dissent)

The Supreme Court considers the proper standard of review for Ex-Wife’s claim of unjust enrichment by her ex-in-laws with the sale of the former marital home.   The ex-in-laws purchased a home for Husband and Wife as a surprise gift.  The ex-in-laws put $5000 down.  For the next fourteen years, Husband and Wife paid the mortgage to the ex-in-laws, who paid the mortgage holder; Husband and Wife paid all property taxes, homeowner’s insurance, maintenance and improvement costs directly to providers; and held themselves out as owners of the property.  Though refinancing or selling the home to Husband and Wife was discussed, it never came to fruition.  Wife and children moved out in September 2000, and in November 2000 the ex-in-laws sold the house, netting for themselves alone, $108,879.86. 

Wife sued the ex-in-laws to enforce their gifting the home to her, and in the alternative, since Wife was unaware of the option to purchase the home herself, Wife seeks to be put in the position of the seller to prevent unjust enrichment by the ex-in-laws.  The trial court ordered judgment in favor of Wife for $17,345.37 (original purchase price less the outstanding mortgage at the time of sale).   The Court of Appeals vacated the trial court’s order because it did not contain findings of fact or conclusions of law.  On remand, the trial court found the close familial relationship between the parties was a “confidential relationship,” thus the parties did not commit their agreement to writing.  Regardless, the ex-in-laws did have a duty to deal fairly with Husband and Wife.  The trial court found that the ex-in-laws violated this duty when they sold the house without informing Wife, thus they unjustly benefited from the sale.  The trial court awarded Wife $103,879.86 (sale price, less the outstanding mortgage and original down payment), based upon the theory of a resulting trust and unjust enrichment.  Upon a second appeal, the Court of Appeals denied recovery under a resulting trust because there was not an express trust, stated that unjust enrichment is a mixed question of law and fact, and denied recovery under unjust enrichment. 

The Supreme Court held that the proper appellate review standard for unjust enrichment is abuse of discretion. A party alleging unjust enrichment, a judicially created remedy, must prove (1) the defendant received a benefit (2) at the plaintiff’s expense (3) under circumstances that would make it unjust for the defendant to retain the benefit without commensurate compensation. Focusing on the third prong, the court found that in familial settings involving failed gifts or failed contracts between close family members or confidants, when a party deviates significantly from a mutual or common purpose which results in his enrichment at the expense of close family members or confidants, he has been unjustly enriched.  Thus it is the deviation from a mutual purpose that governs the third prong of the unjust enrichment standard.  

Pursuant to prong one, the court found a confidential relationship between Wife and the ex-in-laws, thus there was a duty to deal fairly with each other.  Pursuant to prong two, the ex-in-laws were enriched by the contributions of Husband and Wife.  Pursuant to prong three, the court found a mutual purpose in acquiring the home so that Husband and Wife would enjoy the benefits of home ownership.  

Justice Eid, dissenting, states there are no cases in this jurisdiction, or any other, recognizing a “mutual purpose” theory of unjust enrichment.  He contends that unjust enrichment analysis focuses on the benefit conferred, not upon the intent of the parties.  He argues that the court has created a new cause of action, “failed gift or failed contract between close family members of confidants” and the standard they apply is actually a claim for breach of contract, not unjust enrichment.  The majority erred by not determining whether Wife actually conferred a net benefit on the ex-in-laws and to what extent, if any, she conferred a benefit versus Husband conferring a benefit. 

C.
DIVIDING PROPERTY
No 2008 Cases to date.

D.
ENFORCEMENT OF ORDERS
No 2008 Cases to date.
3.
MAINTENANCE 

In re the Marriage of Swing and Stuva, 194 P.3d 498 

(Colo. App. Sept. 4, 2008)
Trial Court: Judge Maus, Weld County; Opinion by Judge Webb (Loeb and Gabriel, JJ. concur)

Wife appeals from orders reducing her maintenance award after her former Husband changed jobs in anticipation of his imminent retirement.  When the parties divorced in 2005, Husband was a long-haul truck driver ordered to pay $242 per week in maintenance to Wife.  In 2006, when he was 64 years old, Husband took a new job as a local truck driver at a lower wage.  Based upon this, the magistrate reduced Husband’s maintenance obligation.  

Pursuant to §14-10-122(1)(a), C.R.S. (1993), maintenance may be modified “only upon a showing of changed circumstances so substantial and continuing as to make the terms [of the decree] unconscionable.”  (The word unconscionable has since been replaced with “unfair.”)  The court must look to the interests of both parties when determining if the existing maintenance order has become unfair.  Section §14-10-122(1)(a), C.R.S. does not preclude an obligor from making an employment decision that serves the obligor’s own interests, nor does the statute prevent maintenance modification solely because the obligor’s decision reduces the ability to pay maintenance.  In this case, the court made detailed findings as to the financial circumstances of both parties, that wife was incapable of meeting her needs without maintenance, that the previous maintenance award would be unfair as it would consume 43.7% of Husband’s new income.  Since Wife’s original maintenance award was 24.2% of Husband’s prior income, the court reduced maintenance to 24.2% of Husband’s new income.  

A trial court may consider whether a spouse paying maintenance is voluntarily underemployed when it determines whether there has been a substantial and continuing circumstance that would support a modification of maintenance.  But there is no Colorado case or statute defining voluntary underemployment for maintenance purposes, nor is there a case which considers whether a job change in connection with retirement may qualify as voluntary underemployment. 

Based upon a review of cases from other states, the court held that “a Colorado court may consider an obligor spouse’s reduced income as a result of early retirement, and that if the court finds (1) the obligor’s decision was made in good faith, meaning not primarily motivated by a desire to decrease or eliminate maintenance, and (2) the decision was objectively reasonable based on factors such as the obligor’s age, the obligor’s health, and the practice of the industry in which the obligor was employed, the court should not find the obligor to be voluntarily underemployed.”

However, the court specifically withheld determining whether a more limited inquiry should apply when job changes occur before sixty-five years old, which was precisely the fact pattern of this case.  

4. CHILD SUPPORT

A.  CHILD SUPPORT DETERMINATION/ MODIFICATION
In re the Marriage of Dunkle and Valentine, 194 P.3d 462 (Colo. App. Aug. 21, 2008)
Trial Court: Judge DuBois, El Paso County; Opinion by Judge Dailey

 (Webb and Román JJ. concur)

Father appeals from permanent orders awarding child support to Mother.  The parties had a child in May 2003.  The court entered a child support order in December 2003, such that Father was to pay child support to Mother in the amount of $625 per month.  The parties later married in September 2005, but divorced in December 2006.  After the December 2006 hearing, the court ordered Father to pay child support in the amount of $906 per month. 

Father contends that Mother’s overtime pay should have been included in her gross income for the purposes of the child support calculation.  Pursuant to C.R.S. §14-10-115(5)(a)(I)(Z), overtime pay is only includable in gross income “if the overtime is required by the employer as a condition of employment.” Father argued that the law of the case should have applied since Mother’s income did include overtime pay when child support was first calculated in 2003.  But the law of the case only applies to conclusions of law, not factual determinations.   Whether overtime pay is includable in gross income is a factual determination.  Moreover, the previous child support order was null and void after the parties married in 2005.  In this case, Mother’s employer did not require her to work overtime; if she chose not to work overtime, another nurse assistant would be asked to work; thus Mother’s overtime was not includable in her gross income.  

In addition to the couple’s child, Mother had one foster child and five adopted children, for which Mother received a foster care payment of $1200 per month and adoption subsidies of $5000 per month.  Father argued that these payments and subsidies should be included in Mother’s gross income.  In accordance with In re the Marriage of Quintana, 30 P.3d 870 (Colo. App. 2001), the court held that foster care payments and adoption subsidies are income to the child on whose behalf the payments are received, and not includable in the gross income of the parent.  

Father also contends that the court should have applied C.R.S. §14-10-122 to modify the existing child support obligation, as the court lacked subject matter jurisdiction to calculate child support in light of the court’s previous support order.  Despite Father’s argument, the court found that the trial court had subject matter jurisdiction pursuant to C.R.S. §14-10-115(2) to determine child support upon dissolution of the parties’ marriage.  Also, the court found that Father’s argument under subject matter jurisdiction was actually a procedural argument that had been waived when Father failed to raise the issue before the trial court.  

B. ENFORCEMENT OF CHILD SUPPORT ORDERS
Vogan v. County of San Diego & County of San Diego Dep’t of Child Support Services, 193 P.3d 336 (Colo. App. July 24, 2008)
Trial Court: Judge Flynn, Mesa County; Opinion by Judge Terry (Casebolt and Webb, JJ. concur) 

Plaintiff, a resident of Colorado, appeals from an order dismissing her action to terminate a wage assignment for lack of jurisdiction over Californian Defendants.  In 1998, Defendants obtained a California order for child support and a wage assignment.   Under the Uniform Interstate Family Support Act (UIFSA), Defendants forwarded the wage assignment to Plaintiff’s Colorado employer, who began withholding child support from her income.  In 2002, Plaintiff registered the California order in Colorado.  In 2003, Plaintiff filed a petition to vacate the California judgment for lack of jurisdiction due to lack of service on Plaintiff.  Since Defendants never responded, the court granted the petition.  In 2005, Plaintiff filed an action against Defendants, alleging that they wrongfully refused to terminate the wage assignment; she sought reimbursement for all money withheld from her income since Colorado vacated the California child support order, and treble damages under the civil theft statute, C.R.S. §18-4-405.  Defendants filed a special appearance and motion to dismiss plaintiff’s action for lack of personal jurisdiction.  Plaintiff responded, alleging that Colorado had jurisdiction over the Defendants under the long-arm statute.  Defendants’ motion to dismiss was granted.  

Defendants argued that Colorado does not have personal jurisdiction, because pursuant to C.R.S. §14-5-314(a), participation by a petitioner in a UIFSA proceeding does not confer personal jurisdiction over petitioner in another proceeding.   The Court of Appeals found that Colorado does have jurisdiction over the Californian Defendants because C.R.S. §14-5-607(b) provides that a Colorado court may stay enforcement of a registered order and “may issue other appropriate orders.” Since Defendants availed themselves of UIFSA by using a California child support order to reach earnings in Colorado, Colorado has continuing subject matter and personal jurisdiction over Defendants to enforce its prior Order. 

With regard to the civil theft claim, Colorado does have personal jurisdiction over the Defendants because Colorado’s long-arm statute provides jurisdiction over “any cause of action arising from the transaction of any business within this state; or the commission of a tortuous act within this state.”  C.R.S. §13-1-124(1)(a)&(b).  Secondly, the court found that Plaintiff’s unanswered complaint alleged that harmful effects of the tortuous acts were felt in Colorado, thus there is a sufficient nexus between Defendants and Colorado to comport with and not offend due process.  The case is remanded to proceed in plaintiff’s complaint since both parts of the long-arm jurisdiction analysis were met.  


5. ATTORNEY’S FEES 

In re the Marriage of Naekel, 181 P.3d 1177 

(Colo. App. February 7, 2008)

Trial Court: Judge Steinhardt, Douglas County; Opinion by Judge Hawthorne (Taubman and Loeb, JJ. concur)

Wife appeals from the district court order that affirmed the magistrate’s ruling that ordered Husband to pay a portion of Wife’s attorney fees, but failed to address Wife’s request for additional fees for defending against Husband’s motion for review.  In this case, the court found Husband in remedial contempt for violating the parties’ separation agreement and awarded fees of $12,000 to Wife for prosecuting the contempt.  Husband filed a motion to review the attorney fees award only.  Wife responded to Husband’s motion and asked for attorney fees incurred in defending against Husband’s motion for review.  The district court upheld the order of contempt, but failed to rule on Wife’s additional request for attorney fees, therefore Wife appealed. 

The court found that it was an error for the district court not to have ruled on Wife’s request for additional attorney fees, therefore the case must be remanded to the district court to make such a ruling. Pursuant to C.R.C.P. 107(d)(2) the court has discretion to award costs and reasonable attorney fees in remedial contempt situations.  Pursuant to C.R.S. 113-17-102, the court shall award attorney fees if claims are substantially frivolous, groundless, or vexatious.  C.R.S. 13-17-102 applies to every type of civil action, including contempt. The rule and the statute provide authority for the court to order attorney fees in conjunction with a review of a magistrate’s order of contempt, despite the lack of an express grant of authority in the Colorado Rules for Magistrates to award attorney fees on review. The court is not required to award attorney fees merely because they ordered them for prosecuting the contempt, (as Wife contended) and the court’s silence does should not be implied as a denial of attorney fees (as Husband contended). 

In re the Marriage of Ward and Baker, 183 P.3d 707 

(Colo. App. April 3, 2008)
Trial Court: Judge Blair, Larimer County; Opinion by Judge Marquez (Russel and Roman concur

Pursuant to the parties' divorce in New York in 1980, Father was ordered to pay child support.  After moving to Colorado years later, Mother filed an ex parte verified entry of judgment in 2003 seeking $203,246.30 for two 1984 judgments from New York that Father failed to pay.  In 2004, Father filed a motion to delay execution of the judgment, claiming New York had vacated the judgments from 1984.  Mother's attorney filed a motion to stay the proceeding, in order to obtain records from New York, and ultimately moved to dismiss and vacate the 2003 Colorado judgment.  Pursuant to C.R.C.P. 11 and C.R.S. 13-17-102 and -103, Father sought to recover his attorney fees of $49,087.47. At the hearing, the court found that Mother's claims were substantially groundless and lacked substantial justification. The court awarded $21,280.96 in fees, but declined to award fees to Father's New York attorney, finding it did not have jurisdiction to award fees for work performed in a separate case in a foreign jurisdiction.  

Father argued that the court erred in not awarding him all of his attorney fees.  A party does not have a right to recover all attorney fees, only those fees that, in the court's discretion, are reasonable.  Determining the reasonableness of attorney fees is a question of fact. After reviewing the factors of C.R.S. 13-17-103(1), the court was within its discretion in limiting the amount of Father's Colorado attorney fees based upon finding that less time and effort should have been spent.  With regard to the New York attorney's fees, the Court of Appeals found that the trial court had jurisdiction and should have considered whether to award these fees, thus the case must be remanded.  

Pursuant to C.R.C.P. 11, an attorney's signature on a pleading certifies that the pleading is well grounded in fact, is warranted by existing law or is a good faith argument for the extension, modification, or reversal of existing law, and is not imposed for improper purpose.  If this rule is violated, the court shall impose an order to pay the other party's expenses.  Reasonable fees shall not be assessed if an attorney voluntarily dismisses or withdraws the pleading within a reasonable time after the attorney realizes that he or she would not prevail.  Since Mother's attorney filed the motion to stay to seek further investigation, then voluntarily dismissed the judgment, no fees should be award against Mother's attorney. 

In re the Marriage of Ensminger, No. 07CA2290, 2008 WL 5173681 (Colo. App. Dec. 11, 2008) 
Trial Court: Judge Jackson, Jefferson County; Opinion by Judge Richman (Rothenberg and Lichtenstein, JJ. concur) 

Wife’s attorney appeals from the trial court’s award of attorney fees against him stemming from his improper subpoena of a non-party in In re the Marriage of Ensminger, No. 07CA2290, 2008 WL 5173681 (Dec. 11, 2008).   For a temporary orders hearing in a dissolution of marriage case, Wife’s attorney subpoenaed a non-party to appear, give testimony and produce records.  At the time, Wife’s attorney was representing the same non-party’s wife in a separate dissolution of marriage proceeding.  The non-party’s counsel moved to quash the subpoena and for attorney fees stating that the subpoena was defective and issued for harassment purposes. A hearing was held on the motion to quash and the magistrate quashed the subpoena because he failed to see the “relevancy of the information” sought from the non-party and granted attorney fees.  In a separate order, the magistrate granted Husband’s motion to disqualify Wife’s attorney due to a personal relationship between Wife and Wife’s attorney.  In its order to disqualify Wife’s attorney the court also stated that the subpoena was not issued in good faith, was an abuse of the judicial process, and that Wife’s attorney “used the legal process to expand unnecessarily the scope of the dissolution of marriage.”  Id. at *1.  Wife’s attorney filed a petition for review under C.R.M. 7(a).  The district court affirmed both the order to disqualify Wife’s attorney and the award of attorney fees to a non-party’s counsel.  

Section 13-17-102(2), C.R.S., provides the court discretion to award attorney fees against any attorney or party who “brought or defended a civil action” that lacked substantial justification.  The court chose not to determine whether the issuance of a subpoena is “part” of an action, but rather found that that the express language of C.R.S. §13-17-102(4) provides that attorney fees are available if an attorney brought or defended an action that lacked substantial justification, or that the action was pursued for delay or harassment, or if the court finds that an attorney or party unnecessarily expanded the proceeding by other improper conduct including abuses of discovery procedures, as was the finding in this case.  Attorney fees may be award to parties or non-parties.  

Wife’s attorney also contended that the court erred by awarding attorney fees without holding a hearing. The Court of Appeals held that a trial court does not need to hold a hearing, and that a party who fails to timely request a hearing, as Wife’s Attorney failed to do, waives the right to a hearing.    
6.
ALLOCATION OF PARENTAL RESPONSIBLITIES
In re the Marriage of Rodrick, 176 P.3d 806 (Colo. App. June 28, 2007); cert. denied (Colo. Feb. 4, 2008).

Trial Court: Judge Popovich, Adams County; Opinion by Judge Bernard (Russel and Sternberg, JJ. concur)

Husband appeals from orders relating to parental responsibilities, child support and division of marital property.  In 1999, the parties accepted an offer to raise a friend’s child.  In 2001, when the Power of Attorney signed by biological parents to the parties expired, the parties filed a “Verified Petition for Parental Responsibility for a Child.”  The court’s subsequent order stated that Husband and Wife should be awarded permanent parental responsibility, and biological parents have a duty to support the Child, but an amount was never set.  In 2003 the parties received documents to effect an adoption of Child, but never filed them, as the parties separated shortly after.  Though Husband stated that he and Wife had legal guardianship of Child, that he financially support child, and that he wanted parenting time with Child, Husband argued that Child was neither adopted nor his biological child, thus C.R.S. §14-10-115 did not require him to pay child support. 

The Court of Appeals determined that Husband and Wife had a statutory duty, not merely a contractual duty, to provide support for Child.  The court’s order granting parental responsibility to the parties was a prelude to the Child’s adoption and did not merely create a guardianship relationship. The parties satisfied three different standing requirements to request parental responsibilities under C.R.S. §14-10-123(1) (b)-(d).  The court’s parental responsibility order, entered under C.R.S. §14-10-123, established a child support obligation by imposing duties on the parties to provide for the child’s necessities of life.  Thus C.R.S. §14-10-115 provides authority for the court to order Husband to pay child support. 

With regard to decision-making, the court must determine the best interests of the child by considering the factors in C.R.S. §14-10-124(1.5) (a) and (b).  Here, the Court affirmed the trial court’s order that both parties should contribute to decision-making but that Mother should have sole decision making in the event the parties’ disagree, due to Husband’s history of alcohol abuse.  

With respect to interest accruing on a promissory note executed by Husband to Wife, post judgment interest begins to accrue on the date the judgment is entered, pursuant to C.R.S. §5-12-102(4).  Property valuation, not post judgment interest, is calculated on the date the hearing concludes, or the date the decree of dissolution was entered, whichever is earlier.  C.R.S. §14-10-113(5).  

If the Court does not receive information to classify or value assets, then the court cannot err in omitting this property from division.  Here the Court did not receive information to support Wife’s claim to Husband’s separately inherited property, thus the Court did not err when it relied on information provided solely by Husband. 

In re the Marriage of DePalma, 176 P.3d 829  (Colo. App. July 26, 2007); cert. denied (Colo. Feb. 19, 2008)
Trial Court: Judge Hall, El Paso County; Opinion by Judge Graham (Vogt and Hawthorne, JJ. concur)

Mother appeals from a post-decree order permitting Father to exercise parenting time despite his Air Force deployment by having his current wife care for the children during his absence. 

In the past, Father has coordinated his parenting time with Mother, both taking into account Father’s Air Force Reservist schedule.  During his deployment, his current wife, (Stepmother) has cared for the children. In January 2006, despite imminent deployment, Father sought to modify parenting time to allow the children to spend equal time with both parents.  Father argued that it was in the best interests of the children to have a normal schedule and to maintain their bonds with Stepmother and Stepbrother. 

Mother argued that there is a presumption in favor of a natural parent over a nonparent Stepmother.  The court determined that there is a presumption that a biological parent has a first and prior right to custody of her children over a nonparent.  But this case is a dispute between two fit biological parents, not a parent and a stepparent.  A fit parent is presumed to act in the best interests of their children.  This presumption applies to Mother and Father. The court did not err by presuming that Father was acting in the best interests of the children when allowing Stepmother to care for the children.  

Mother also argued that this order violated her constitutional right to the care, custody and control of her children.  The court disagreed, stating that the order did not grant any parental rights to parenting time or decision-making to Stepmother.  Stepmother’s parenting time is limited to time she accepts from Father to care for the children in his absence.  

Though the court did not make specific findings regarding the best interests of the children, neither party contended that Stepmother inadequately cared for the children, and both parties agreed that the children had a good relationship with Stepmother.  The court presumed that Father was acting in the best interests of the children when allowing Stepmother to care for them in his absence. 

Finally, Mother argued the right of first refusal contained within their parenting plan was defeated by this order.  The court determined that the right of first refusal should be applied only to the parties and that “Father’s decision to have Stepmother care for the children during his absence did not require that the children be offered first to mother.”  To the extent the court modified parenting time, it was within the court’s discretion to modify the right of first refusal.

In re the Marriage of Tai, f/k/a Gingras v. Gingras, No. 06CA0800, 2008 WL 115528 (Colo. January 14, 2008)
Petition for certiorari was denied, en banc, but Justice Bender would grant certiorari as to the following issues: 

Whether the balancing test for relocation set forth in In re the Marriage of Ciesluk, 113 P.3d 135 (Colo. 2005), applies when a primary residential parent with sole decision-making authority requests modification of a prior custody order in advance of relocation but does not propose any change to the existing parenting time. 

Whether an order, which denies a parent with sole decision-making the right to relocate with a child, and therefore restricts that parent’s constitutional right to travel, is reviewed under a strict scrutiny standard or an abuse of discretion.  

In re the Marriage of Slowinski and Pagnozzi, No. 05CA0465, 05CA2523, & 06CA1830, 2008 WL 451739 (Colo. App. Feb. 21, 2008); petition for rehearing denied (May 1, 2008)
Trial Court: Judge Wasserman, Adams County; Opinion by Judge Roy (Taubman and Terry concur)

Father appeals from, among other issues, orders restricting his parenting time.  Mother filed a Motion to Restrict Father’s Parenting Time under C.R.S. §14-10-129(4), alleging that the children were emotionally endangered by Father’s disparaging behavior towards Mother. Eleven days later on June 14, 2004, the trial court, without a hearing, ordered that Father’s parenting time be supervised under C.R.S. §14-10-129(4) and the matter will be set for a “forthwith” hearing.  The court held several hearings from July 1, 2004 through October 11, 2004, during which Father had supervised parenting time only.  On October 14, 2004, the Court granted Father unsupervised parenting time every other Saturday.      

The court of appeals noted that the trial court had subsequently addressed the issues on appeal, thus making the issues moot, but the court may still consider "moot questions involving great public importance and issues capable of repetition but evading review."  

C.R.S. §14-10-129(4) provides that a motion to restrict parenting time that alleges that a child is in imminent physical or emotional danger due to parenting time "shall be heard and ruled upon by the court not later than seven days after the day of filing the motion.  Any parenting time which occurs during such seven-day period…shall be supervised." The immediate restriction protects the child, while the seven-day time limit protects a parent’s constitutional right to the care, custody and control of their children. In sum, the court held that upon the filing of the motion pursuant to C.R.S. §14-10-129(4), supervised parenting time takes immediate effect and continues until the hearing, which is required to occur within seven days.  If the hearing does not occur within seven days, supervised parenting time terminates under §14-10-129(4), though the Court may still proceed under C.R.S. §14-10-129(1)(b)(I).  A hearing is required unless the allegations within the motion are “facially insufficient,” meaning that if all the allegations were true, the circumstances could not give rise to the conclusion that the children are in imminent danger of physical or emotional injury. 

A failure to adhere to the requirements of C.R.S. §14-10-129(4), as in this case, is a statutory violation, and the court must use a two-part test to determine whether such violation constitutes reversible error.  Specifically, (1) whether the failure is an essential condition of the statute that may implicate due process, and (2) whether the party has been prejudiced.  Here the seven-day limitation is an essential condition of the statue and Father’s constitutional right to parent his children was restricted without the benefit of a hearing, therefore, due process implications arise. Finally several months of supervised parenting time certainly prejudiced Father.  

A C.R.S. §14-10-129(4) motion does not require any third party verification.  A party’s own verification is sufficient.  If a C.R.S. §14-10-129(4) motion is substantially frivolous, groundless or vexatious, the court is required to impose attorney fees pursuant to §14-10-129(5).  Before imposing sanctions under C.R.S. §14-10-129(5), the court must hold a hearing and the hearing must be based upon a verified motion. 

Marshall v. Marshall, 183 P.3d 699 (Colo. App. April 3, 2008)
Trial Court: Judge Martinez, Denver County; Opinion by Judge Russel (Roman and Marquez concur)

Father sued Mother for damages, alleged that Mother breached contracts and committed torts during a parenting time dispute over relocation stemming from the dissolution of marriage. The trial court dismissed Father's action under C.R.C.P 12(b)(1), finding that the domestic court had exclusive jurisdiction over the subject matter of Father's complaint.  

Father argues that C.R.S. 14-10-129.5(4) does not "preclude a party's right to a separate and independent legal action in tort."  The Court of Appeals finds that C.R.S. 14-10-129.5(4) does not create a new cause of action, it "merely recognizes that parenting time disputes may involve conduct that constitutes a statutory or common law tort."  Additionally, if a tort claim for damages does arise in a parenting time dispute, then such claim must be brought in a court having jurisdiction over the parties and the subject matter, and not brought in the dissolution court. Finally, C.R.S. 14-10-129.5(4) does not suggest that a breach of contract claim may be based upon a parent's failure to comply with a parenting time order. 

The trial court properly dismissed Father's claims for breach of contract, as they were based upon Mother's alleged failure to comply with the parenting time order, and any relief should have been granted by the dissolution court only.  The trial court erred in dismissing Father's tort claims under C.R.C.P. 12(b)(1) because the court did have jurisdiction over the claims, even though they arose in a parenting time dispute.  

Judge Marquez concurred, stating that the General Assembly's addition in C.R.S. 14-10-129.5(4) that nothing in this section shall preclude a party's right to a separate and independent legal action in tort, is unclear.  But in his opinion, it should not be interpreted to "recognize an independent action brought under the guise of an intentional tort but with the purpose of enforcing or modifying parenting time."

In re the Marriage of Newell, 192 P.3d 529 

(Colo. App. July 10, 2008)
Trial Court: Judge Phillips, Denver County; Opinion by Judge Jones (Roy and Graham, JJ.  concur)

Father appeals from the post-decree Magistrate’s Orders (affirmed by the District Court) modifying parenting time and decision-making responsibilities.   

Under 1999 Separation Agreement, the child lived primarily with Mother who also had sole decision making except that Father had decision making related to surgery, behavioral medication issues and potentially life-threatening conditions.  In 2004, the court appointed a special master under C.R.C.P. 53, who recommended modification of parenting time such that both parents would have nearly equal parenting time.  Mother objected, sought a further evaluation of the child’s developmental issues, and requested the child reside with her during the school week.  The evaluation recommended equal parenting time as well. The Magistrate found that the special master’s recommendation and the evaluation were not in the child’s best interests, granted Mother sole decision making and granted Father parenting time on alternate weekends.  

Father argues the Magistrate erred by concluding that the special master applied the endangerment standard rather than the best interest standard, and erred by setting aside the special master’s report.  Pursuant to C.R.S. §14-10-129(1)(a)(I), parenting time may be modified whenever it would serve the best interests of the child.  Only if the modification would result in a change in the party with whom the child primarily resided would the court apply the endangerment standard.  C.R.S. §14-10-129(2).  Since there was not a change in residency in this case, the Magistrate applied the correct standard when finding that the special master’s plan was not in the child’s best interest. Moreover, since determinations made by a special master appointed under C.R.C.P. 53 are only recommendations, the court may make different findings and accept other expert testimony.  The Magistrate did not err in finding Mother’s experts’ testimony about the child’s need for consistency and stability more persuasive than the recommendations of the special master and evaluator.  

Father argued that the Magistrate erred when modifying decision-making to provide Mother with sole decision-making.  Pursuant to C.R.S. §14-10-131(2)(c), if the existing decision-making responsibilities would endanger the child’s physical health or significantly impair the child’s emotional development, decision-making may be modified.  Since Father’s lack of support and opposition to further testing of the child made treatment providers reluctant to proceed with evaluations scheduled by Mother, the Magistrate did not err in finding that the current decision-making does endanger the child’s development.  

Father argues that the portion of the Magistrate’s Order barring him from voicing his objections about the child’s health care and education violates his fundamental right to make decisions regarding the care, custody and control of his child, and violates his right to free speech under the U.S. and Colorado Constitutions.   Since limits on Father’s speech are content-based restrictions, the court’s Order “may be upheld only if the restriction imposed … promotes a compelling state interest and is the least restrictive means of promoting that interest.”  Though no Colorado court has found a compelling state interest that would overcome the right to free speech, the Court of Appeals has found that proof that a “parent’s exercise of parental responsibilities caused actual or threatened physical or emotional harm to a child would be sufficient to establish a compelling state interest sufficient to justify interference with the parent’s right to exercise another First Amendment right, the right to the free exercise of religion.”  In re the Marriage of McSoud, 131 P.3d 1208, 1216 (Colo. App. 2006).  The Court applied the same principle to the right to free speech.  To be a compelling state interest, the harm must be “substantial” and must be “demonstrated in detail.”  

In the instant action, the Magistrate found that Father was unable to cooperate or consult with Mother, and used his joint decision making to the child’s detriment, however the court of appeals found this was not adequate to justify the restriction imposed.  On remand, the court must reconsider whether restrictions against Father’s speech to third party providers are warranted, and if warranted, what type and degree of harm would the child suffer, and what would be the least restrictive alternative to denial of all speech that would still prevent harm to the child.  

When requesting attorney fees for defending an appeal, C.A.R. 39.5 requires that attorney fees be specifically requested in the principal brief and the legal basis, including the specific grounds that justify an award of fees, be provided.  Merely citing a statute is not sufficient. 

7. GUARDIANS, SPECIAL ADVOCATES, AND CHILD REPRESENTATIVES

In re the Marriage of Rozzi, 190 P.3d 815 

(Colo. App. June 12, 2008)
Trial Court: Judge Pelican, El Paso County; Opinion by Judge Loeb (Hawthorne, J. concurs; Taubman, J. concurs in part and dissents in part) and Marquez concur)

Mother appeals from post-decree orders regarding: (1) allocation of parental responsibilities, (2) appointment of a parenting coordinator, and (3) denial of Mother’s motion for destruction of a letter written by the former special advocate and an injunction against further use of that letter.  

The parties had agreed to utilize a special advocate with arbitration authority under C.R.S. §14-10-128.5 to assist the parties in resolving disputes concerning parenting time.  Following motion by mother, the court terminated the Special Advocate’s services in April 2006.  In December 2006, the subsequently-appointed CFI recommended the appointment of a parenting coordinator with arbitration power to resolve the frequent conflict between the parties. The Court’s revised Order stated that recommendations of the parenting coordinator were not binding without a court hearing unless the parties agreed in writing that decisions would be binding.  

First, Mother appeals the appointment of a parenting coordinator with special master powers.  Mother alleged that, pursuant to C.R.S. §13-22-313(1), the court does not have authority to refer parties to alternative dispute resolution when a party (Mother in this case) has been the victim physical or psychological abuse from the other party.  The Court disagreed, holding that C.R.S. §13-22-313(1) and C.R.S. §14-10-128.1(1) are in conflict.  Section 14-10-128.1(1), C.R.S., is the appropriate statute to apply when appointing a parenting coordinator because it specifically applies to appointment of individuals to resolve disputes concerning parental responsibilities, as opposed to the more general judicial referral to any type of alternative dispute resolution found in C.R.S. §13-22-313. Section 14-10-128.1 was more recently enacted and domestic violence alone does not deprive the court of authority to appoint a parenting coordinator.     

Second, Mother contended that the court failed to make specific findings required by C.R.S. §14-10-128.1(2)(a) before appointing a parenting coordinator. C.R.S. §14-10-128.1(2)(a), requires the Court to find: (I) that the parties have failed to adequately implement the parenting plan; (II) mediation has been determined to be inappropriate, or was attempted but was unsuccessful; (III) that appointment of a parenting coordinator is in the best interests of the child. Here the majority of the panel ruled that these elements had been satisfied: (1) the trial court found that Mother testified to repeated disagreements about parenting time, which was sufficient to find the parenting plan was not implemented, (2) Mother testified that she was unwilling to rely on a third party to resolve their disputes and that she adamantly disagreed with any mediation or arbitration, thus the court could find that mediation was inappropriate in this case, and (3) the CFI’s recommendation for a parenting coordinator supported the court’s finding that appointment was in the best interests of the child.  In this case, the majority found there was record support to find that these three requirements were met, even though the Court did not enunciate specific findings.

Judge Taubman dissented because the trial court did not actually make the three findings required by C.R.S. §14-10-128.1(2)(a). Taubman contends that the term “findings” is ambiguous, as it could mean findings of fact or conclusions of law. Under Judge Taubman’s dissent, the trial court should be required to make specific findings of fact with respect to each criterion of C.R.S. §14-10-128.1(2)(a) before appointment of a parenting coordinator, and based upon those factual findings, then determine as a matter of law, whether a parenting coordinator should be appointed.  

Since, pursuant to C.R.S. §14-10-128.1(3), a parenting coordinator “shall assist the parties in implementing the terms of the parenting plan,” the court did not err by assigning the parenting coordinator the duty to make recommendations. The trial court did err when it originally gave the parenting coordinator a decision-making role under C.R.C.P. 53.

When initially allocating decision-making, the court must consider “the ability of parties to cooperate and to make decisions jointly.” C.R.S. §14-10-124(1.5)(b)(I).  When modifying decision-making, the court must determine if a change of the circumstances of the child, the child’s custodian, or a party with decision-making authority, has occurred, and whether a modification would be in the best interests of the child.  Since the court did not make specific findings, this issue was remanded.  

The parties agreed, on appeal, that the trial court had exceeded its authority in other areas, and the case was remanded to modify the term of the parenting coordinator to two years, pursuant to C.R.S. §14-10-128.1(5), and to limit the overbreadth of its order prohibiting relocating of either party that exceeded the scope of C.R.S. §14-10-129.  

8. PROCEDURAL AND EVIDENTIARY MATTERS
In re the Marriage of Cyr and Kay, 186 P.3d 88 

(Colo. App. Jan. 24, 2008)

Trial Court: Judge D.D. Mallard, Boulder County; Opinion by: Judge Furman (Davidson and Metzger, J.J., concur)

Husband (Cyr) appeals from the district court’s order finding him in contempt for violating the parties’ separation agreement, arguing he did not willfully violate a court order.  The parties’ partial separation agreement stated that Husband “shall be solely responsible for all 1997, 1998, or 1999 income tax not yet paid and penalties and interest now known or that may be assessed in the future as a result of an audit or review by taxing authorities.”  When the IRS audited Wife’s 1998 taxes, she sought and was granted innocent spouse relief.   Husband successfully appealed the relief and Wife was required to pay one-half of the tax debt to the IRS, totaling $16,245.  Subsequently, Wife filed a motion for a contempt citation against Husband for violating the tax provision in their separation agreement.  The trial court found remedial contempt because Husband had the present ability to comply, and awarded Wife attorney fees. 

First, though Husband purged the contempt by reimbursing Wife for her half of the tax debt, the case is not moot because the court’s order also included an award of attorney fees.  Under C.R.C.P. 107, amended and effective in 1995, there are two types of contempt.  Punitive contempt is criminal in nature and meant to punish “by unconditional fine, fixed sentence of imprisonment, or both, for conduct that is found to be offensive to the authority and dignity of the court.”  C.R.C.P. 107(a)(4).  To prove punitive contempt, the findings of fact must establish beyond a reasonable doubt (1) existence of a lawful court order; (2) the contemnor knew of the order; (3) the contemnor had the ability to comply with the order; and (4) the contemnor willfully refused to comply with the order.  An act is willful if it is performed “voluntarily, knowingly, and with conscious regard for the consequences of [one’s] conduct.”  

Remedial contempt is civil in nature, and meant “to force compliance” with a lawful order “within the person’s power or present ability to perform.”  C.R.C.P. 107(a)(5).  To prove remedial contempt, the findings of fact must establish the contemnor (1) did not comply with a lawful court order; (2) knew of the order; and (3) has the present ability to comply with the order.  A finding of remedial contempt must include the means by which the contemnor may purge the contempt.  Willfulness is not required for remedial contempt sanctions; this was the main focus of this case.

The court found that the trial court acted within its discretion by finding remedial contempt and awarding attorney fees because Husband had the present ability to comply with the agreement due this is annual earnings and other assets available to pay Wife’s half of the tax shortage.

In re the Marriage of Roberts, 194 P.3d 443

 (Colo. App. Aug. 7, 2008)
Trial Court: Judge Sandstead, Boulder County; Opinion by Judge Rothenberg (Carparelli and Bernard, JJ. concur)

Wife appeals from an order dismissing, for lack of jurisdiction, her motion to set aside the parties’ separation agreement.  The parties’ decree of legal separation from March 2005 was converted into a dissolution of marriage six months later.  Pursuant to the parties’ separation agreement, husband retained his separate property interest in a limited liability company that owned certain stock, and he retained any increases in value of the company’s assets.  According to Husband’s financial affidavit, Husband’s interest in the limited liability company was valued at $663,000 and the value of the stock was zero.  In January 2007, Wife filed a motion to set aside the separation agreement, pursuant to C.R.C.P. 16.2(e)(10).   Wife alleged that Husband did not fully disclose his assets because prior to the parties’ separation, documents filed with the SEC demonstrated that husband’s stock had a minimum value of $20 million.  Husband argued that the stock value change occurred after the dissolution, that the court lacked jurisdiction to rule on Wife’s motion because the case was filed before the effective date of C.R.C.P. 16.2, and that Wife’s motion was barred under C.R.C.P. 60(b)’s six-month time frame to allege fraud, misrepresentation or other misconduct.  The trial court found that it lacked jurisdiction because the case began before C.R.C.P. 16.2 came into effect.  

C.R.C.P. 16.2 was adopted in 1995, but repealed and replaced in September 30, 2004, and became effective for cases filed on or after January 1, 2005, and for post-decree motions filed on or after January 1, 2005.  C.R.C.P. 16.2(e)(10) provides that the court retains jurisdiction for 5 years after the entry of a final decree or judgment to allocate material assets and liabilities if a party’s disclosures contain misstatements or omissions. Irrelevant of the fact that the parties’ legal separation was filed prior to Jan. 1, 2005, the Wife’s post-decree motion was filed after that date, thus C.R.C.P. 16.2 does apply.  

Husband argues that C.R.C.P. 16.2(e)(10) gives Wife a greater remedy since she has up to five years to file.  C.R.C.P. 16.2 is not “unconstitutionally retrospective simply because it expands the remedy afforded to a party.”  The expanded remedy to Wife does not remove Husband’s affirmative defenses.  Since C.R.C.P. 16.2 applies, and the trial court has jurisdiction, the case is remanded for proceedings on Wife’s motion.  

In re the Marriage of Schelp, 194 P.3d 450 

(Colo. App. Aug. 7, 2008)
Trial Court: Judge Metzger, Arapahoe County; Opinion by Judge Rothenberg

 (Bernard, J. concurs; Rovira, J. concurs and dissents)

In May 2004, in the parties’ permanent orders, the parties agreed to share Husband’s pension equally and to cooperate in preparing the necessary documents.  In April 2005, Wife filed a motion to adopt a Qualified Domestic Relations Order (QDRO) to divide Husband’s pension equally, based upon Husband only working 23 days before the marriage.  Alternatively, Wife also asked the court to reconsider the property division, as Husband disclosed after the permanent orders that his premarital interest in the pension was based upon over ten years of work before the marriage. In September 2005, the court appointed a special master to investigate the QDRO issue.  In October 2005, Wife filed a motion to reopen the permanent orders pursuant to C.R.C.P. 16.2(e)(10).  In December 2005, the special master filed a report and in January 2006, the court found that Husband failed to fully disclose the value of his pension, awarded Wife the entire marital portion of the pension, and ordered each party pay one-half of the special master fees.  

Husband’s appeal of the part of the order appointing the special master to investigate is premature.  Since the appointment of a special master will not resolve Wife’s motion to reopen permanent orders and allocate undisclosed assets, the order is not final for the purposes of an appeal.  Likewise, Husband’s appeal of the court’s order requiring parties to equally share in the costs of the special master is also an order that is not final for the purposes of appeal because it does not end the particular action in which it was entered. Finally since Husband did not object to the initial appointment of the special master, he did not preserve this issue for appeal.  

Since Wife filed a motion to reopen permanent orders after January 1, 2005, C.R.C.P. 16.2 applies, permitting the court to retain jurisdiction for five years if a party misrepresents or omits disclosures.  

Finally, the court did not err in accepting the special master’s report, as the court is required to do so unless the report is clearly erroneous. C.R.C.P. 53(e)(2).  

The Dissent finds that C.R.C.P. 16.2 (e)(10) applies to domestic relations cases filed after January 1, 2005 and to post-decree motions filed after January 1, 2005.  C.R.C.P. 16.2(e)(10) should not apply retroactively to permanent orders enters prior to January 1, 2005. 

Yaekle v. Andrews, 195 P.3d 1101 (Colo. App. Oct. 20, 2008) 
Opinion by Justice Martinez (Eid, J. and Chief Justice Mullarkey concur)

These consolidated cases involve statutory interpretation of provisions of the Dispute Resolution Act, C.R.S. 13-22-301 to -313, and whether C.R.S. 13-22-308 is the exclusive means by which parties can create a binding agreement after mediation.  

In Yaekle, the parties attended mediation in a civil suit, and signed a document entitled “Basic Terms of Settlement,” which included language that it was “a binding enforceable agreement.” Thereafter, counsel for the parties attempted to prepare more formal documents setting forth the agreement, but there was disagreement about some of the terms.  Yaekle never signed the formal documents, but did file a Notice of Pending Settlement in which he stated that the parties reached an agreement concerning the content and terminology of the agreement.  Yaekle argued that the only means by which parties may form a binding agreement after mediation is found in C.R.S. 13-22-308, which provides that a mediated settlement agreement, if reduced to writing and signed by the parties, may be submitted to the court and if approved, shall be enforceable as an order of court.  Thus, Yaekle contends the original “Basic Terms of Settlement” was binding, but the future, unsigned, formal agreement was not enforceable. 

In Chotvacs, the parties attended mediation in a property dispute, the mediator handwrote the terms of the agreement, but neither the parties nor their counsel signed the agreement.  While Chotvacs later sought specific performance based upon the mediator’s handwritten notes, the Lishes argued that the agreement was not binding because it was unsigned. 

The Supreme Court held that C.R.S. 13-22-308 is not the only way for parties to reach a binding agreement in mediation.  If C.R.S. 13-22-308 were the exclusive means for settling disputes after attending mediation, the common law principles of contract formation would be suspended.  Moreover, the Dispute Resolution Act does not demonstrate any “intent to abrogate the common law of contract during mediation proceedings.”  Nor does the plain language of C.R.S. 13-22-308 provide the exclusive means for settlement after mediation, as it states, “if reduced to writing, …agreement may be presented…and if approved.”  C.R.S. 13-22-308 does not address or limit other ways in which a binding agreement may be formed.  

C.R.S. 13-22-307 provides that all “mediation communications” are confidential, which includes “any oral or written communication prepared or expressed for the purposes of, in the course of, or pursuant to, any mediation services proceeding.”  C.R.S. 13-22-302(2.5).  Mediation communications “are limited to those made in the presence or at the behest of the mediator.” But “[c]ommunications or negotiations that concern the dispute but are not connected to specific mediation services proceedings are not contemplated by the definition of ‘mediation communication’ and therefore are not protected as confidential under section 307.”  While some communications are protected, the court found that the principles of common law contracts are not abrogated entirely.  

In Yaekle, the “Basic Terms of Settlement,” which was drafted during mediation, stated that it was a binding enforceable agreement, and was signed by the parties and their counsel.  At the behest of the mediator, formal documents were drafted setting forth the settlement reached at mediation.  Since this first formal document draft was made pursuant to mediation, it was confidential mediation communications.  But the Court found that the final agreement, negotiated over the next few months by the parties, would not constitute confidential mediation communications under C.R.S. 13-22-307.  Since Yaekle’s counsel explicitly represented to the court that the final version submitted was a final agreement of “content and terminology,” this final agreement constituted a contract between the parties that the court could enforce.  

In Chotvacs, the agreement was handwritten by the mediator, but remained unsigned by the parties and their counsel, and was never filed with the court.  Thus pursuant to C.R.S. 13-22-308, the agreement was not enforceable as an order of court.  Since the agreement was derived during the course of mediation services, it is protected as confidential mediation communications.  Since there is no other information to suggest the terms of the agreement, a contract cannot be found under the common law principles of contracts. 

Justice Eid and Chief Justice Mullakey concur in the result of both cases, but disagree with the court’s finding that an “oral agreement reached in mediation may be enforceable by court order.”  They contend that this conclusion goes against C.R.S. 13-22-308, which requires agreements to be reduced to writing and signed by the parties, and “chills the candid and informal character of mediation discussion.”  Additionally, the concurrence contends that C.R.S. 13-22-308 is only the exclusive method for obtaining court enforcement of an agreement reached at mediation.  (emphasis added).
9. PROFESSIONAL NEGLIGENCE

No 2008 Cases to date.

10. TRUSTS AND ESTATES
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11. INCOME TAX MATTERS
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12. PROTECTION ORDERS
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13. COMMON LAW MARRIAGE
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