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I. Overview of premium assistance requirements under the American Recovery and Reinvestment Act of 2009 (“ARRA”), signed into law on February 17, 2009.

A. What is required?

1. COBRA subsidy - An assistance eligible individual (“AEI”) is treated, for purposes of any COBRA continuation provision, as having paid the full amount of his or her premium if 35% of the premium amount is paid by or on behalf of the AEI (other than by the employer).  This applies to the premium for coverage periods beginning on or after February 17, 2009.

a. Definitions.

(i) Assistance eligible individual (“AEI”) is any qualified beneficiary if:

(a) He or she is eligible for COBRA continuation coverage during the period beginning September 1, 2008 and ending December 31, 2009;

(b) He or she elects such coverage; and

(c) His or her qualifying event is the involuntary termination of a covered employee’s employment during the period beginning September 1, 2008 and ending December 31, 2009.  ARRA § 3001(a)(3).

(ii) COBRA continuation provision: includes continuation coverage requirements under the Consolidated Omnibus Budget Reconciliation Act of 1985, as amended (“COBRA”), governmental plans and State law, and applies to coverage for any group health plan that is subject to COBRA (e.g. vision and dental), excluding contributions to a health flexible spending account.  ARRA § 3001(a)(10).

b. The COBRA subsidy is not considered income to the AEI.  Code §139C

(i) The COBRA subsidy will not be considered income for purposes of determining eligibility for Federal, State or local benefits.  ARRA § 3001(a)(6).

(ii) However, the COBRA subsidy will be recaptured from high income individuals.  Code § 139C.

(a) If a COBRA subsidy was paid with respect to a taxpayer, the taxpayer’s spouse or any dependent of the taxpayer during a taxable year in which the taxpayer’s modified adjusted gross income exceeds $125,000 ($250,000 for married filing jointly), then the COBRA subsidy will be phased in and included on the taxpayer’s income tax return for the taxable year.  The full amount of the COBRA subsidy will be included in income for a taxpayer with a modified adjusted gross income of at least $145,000 ($290,000 for married filing jointly).  Code § 139C(b).

(b) A high income individual may elect to waive the COBRA subsidy and avoid recapture if he or she makes a permanent election, in a form and manner to be designated by the Secretary of the Treasury, to waive the COBRA subsidy and notifies the person responsible for his or her COBRA subsidy of such election.  Code § 139C(b)(3).

2. Duration of COBRA subsidy – the subsidy ends for months of coverage beginning on or after the first to occur of:

a. The date the AEI is first eligible for coverage under any other group health plan or is eligible for Medicare or Medicaid benefits;

(i) If an AEI does not notify the health plan that he or she is no longer eligible for a COBRA subsidy, may be penalized by the Secretary of Labor in an amount equal to 110% of the COBRA subsidy received after the termination of his or her eligibility.  Code § 6720C(a).  

(ii) Such penalty shall not be imposed if it is shown that the failure is due to “reasonable cause and not willful neglect.”  Code § 6720C(b).

b. The date following the date 9 months after the first month the AEI received a COBRA subsidy;

c. The last day of the AEI’s maximum period of continuation coverage; or

d. The last day of the AEI’s maximum period of continuation coverage if he or she had timely elected COBRA at the time of his or her qualifying event.  ARRA § 3001(a)(2).

3. Election extension.  

a. If an individual would qualify as an AEI if he or she made a COBRA election, such individual may elect coverage during the period beginning February 17, 2007 and ending 60 days after the date when he or she is provided a COBRA subsidy notice.  ARRA § 3001(a)(4)(A).

b. Coverage will be effective on the first coverage period beginning on or after February 17, 2007.  Generally, such period will begin March 1, 2009.  ARRA § 3001(a)(4)(B)(i).

c. Any gap in coverage between the date of the AEI’s qualifying event and the date when his or her coverage is effective as a result of the election extension will be disregarded for purposes of preexisting condition exclusions.  ARRA § 3001(a)(4)(C).

4. Reimbursement.

a. Reimbursement for 65% of the COBRA premium, to the extent paid as a result of the COBRA subsidy, is available to the employer maintaining the group health plan, multiemployer plan or insurer providing coverage under a group health plan that is not subject to COBRA, ERISA the Public Health Service Act or Title 5 of the United States Code (generally employers that have fewer than 20 employees).

b. Each person entitled to reimbursement will be treated as having paid payroll taxes in an amount equal to the COBRA subsidy paid with respect to AEIs.  To the extent that the COBRA subsidy paid exceeds such person’s payroll tax liability, the Secretary of the Treasury shall credit or refund such excess as if it were an overpayment of such taxes.  Code § 6432.

c. No reimbursement shall be made until the AEI’s 35% premium payment has been received.

B. What is optional?

1. COBRA requires that qualified beneficiaries continue the coverage elected immediately prior to the qualified beneficiary’s qualifying event.  A qualified beneficiary may change his or her election during an open enrollment period.  However, if an employer permits an AEI to change his or her coverage election, such a change is permitted if:

a. The premium for the other coverage election is less than or equal to the premium for the coverage election elected by the qualified beneficiary at the time of his or her qualifying event;

b. The other coverage option is available to active employees;

c. The other coverage option is not:

(i) Coverage that only provides dental, vision, counseling or referral services (or a combination of such services);

(ii) A flexible spending arrangement;

(iii) Coverage that provides coverage for services or treatments furnished in an on-site medical facility maintained by the employer that consists primarily of first aid services, prevention, wellness or similar care.  ARRA § 3001(a)(1)(B).

II. Notice requirements

A. General Notice required upon a participant’s qualifying event.  Alternative notice requirement will be imposed if COBRA does not apply.

1. What?  - the General Notice must either be sent with a document that includes the following information or amended to include the following information:

a. Availability of a COBRA subsidy;

b. Forms necessary to establish eligibility for a COBRA subsidy;

c. Contact information for the plan administrator;

d. Description of the extended election period;

e. Description of an AEI’s obligation to notify the plan providing continuation coverage of the AEI’s eligibility for coverage under another group health plan, Medicare or Medicaid, and the penalties for failure to comply;

f. Prominently displayed description of the qualified beneficiary’s right to a COBRA subsidy and any conditions on entitlement to the COBRA subsidy;

g. If applicable, a description of the qualified beneficiary’s option to enroll in different coverage.  ARRA § 3001(a)(7).

2. Who? - The amended General Notice or COBRA subsidy supplement must be provided to every individual who became entitled to elect COBRA continuation coverage during the period beginning September 1, 2008 and ending December 31, 2009.  ARRA § 3001(a)(7)(i).

3. When? – with respect to the notices to AEIs and people who will qualify as AEIs if they elect COBRA continuation under the extended election, a compliant General Notice or COBRA subsidy supplement must be provided on or before April 18, 2009.  ARRA § 3001(a)(7)(C).  There is no explicit timing requirement with respect to individuals who became entitled to elect COBRA continuation coverage during the period beginning September 1, 2008 and ending December 31, 2009 but do not qualify as AEIs.

III. Recordkeeping requirements

A. Documentation required with respect to the COBRA subsidy:

1. List of all employees who became eligible to elect COBRA continuation coverage during the period beginning September 1, 2009 and ending December 31, 2009.  Revised General Notices or COBRA subsidy supplements must be provided to each of these employees.

2. List of all AEIs, and the dates when the revised General Notice or COBRA subsidy supplements were provided to them, as well as the dates when their COBRA elections, if any were received.

B. Documentation required by the Internal Revenue Service to be maintained, but not submitted, with respect to the reimbursement:

1. Information regarding the receipt of the AEI’s 35% share of the premium;

2. If the plan is insured, a copy of the invoice or other supporting statement from the insurance carrier and proof of timely payment of the full premium to the insurance carrier;

3. If the plan is self-insured, proof of the premium amount and proof of the coverage provided to the AEI;

4. Attestation of involuntary termination, including date (between the period from September 1, 2008 through December 31, 2009), for each covered employee whose termination is the basis for eligibility for the COBRA subsidy;

5. Proof of each AEI’s eligibility for COBRA coverage during the period from September 1, 2008 through December 31, 2009, and election of COBRA coverage;

6. Record including the social security number of each covered employee, the amount of COBRA subsidy paid with respect to each covered employee, and whether the subsidy was for one individual or two or more individuals; and

7. Other documents necessary to verify the correct amount of the reimbursement.

IV. Enforcement provisions

A. If an AEI pays the full premium during the first or second period of coverage to which the COBRA subsidy applies, the person to whom the payment is made shall either:

1. Reimburse the AEI for the amount paid in excess of 35% of the premium within 60 days of the receipt of the full premium payment; or

2. Credit the individual for the amount paid in excess of 35% of the premium, provided that it is reasonable to believe that the credit will be used by the AEI within 180 days of the receipt of the full premium payment.  If at any time it is no longer reasonable to believe that the credit will be used within 180 days of the receipt of the full premium payment, the AEI shall be reimbursed for the outstanding credit within 60 days of the date when belief is no longer reasonable.  Code § 6432(c).

B. Individual reviews.

1. If an individual requests a review by the Secretary of Labor or the Secretary of Health and Human Services with respect to the denial of his or her request for a COBRA subsidy, such review shall be expedited.  

a. The Secretary shall make a determination regarding the individual’s eligibility for a COBRA subsidy within 15 days after the receipt of such individual’s application for a review of the denial.  

b. The Secretary’s determination will be based on a de novo review and shall be the Secretary’s final determination.  

c. A reviewing court is required to grant deference to the Secretary’s determination.  ARRA § 3001(a)(5).

C. IRS penalties of up to $200 per day for each day on which the plan fails to comply with COBRA.

D. ERISA penalties of up to $110 per day may be recovered by qualified beneficiaries for failure to provide required notices as required by law.

E. Potential costs of defending lawsuits (attorney’s fees and damages) regarding COBRA, and paying for the qualified beneficiary’s “worsened condition.”

V. Compliance timeline.

A. March 1, 2009 – Date when COBRA subsidy takes effect if plan provides coverage on a monthly basis.

B. March 19, 2009 – Deadline for issuance of Department of Labor model notices.

C. April 18, 2009 – Deadline for provision of notice to AEIs.

D. 60 days after notice to AEIs – End of extended election period for AEIs.

VI. Other.

A. The Secretaries of Treasury, Labor and Health and Human Resources may provide regulations to carry out the COBRA subsidy.  ARRA § 3001(a)(8).

B. Following are open issues that may be clarified in future guidance:

1. Definition of involuntary termination.

2. Termination prior to September 1, 2008 that resulted in a qualifying event on or after September 1, 2008.

3. How to treat individuals whose eligibility for the COBRA subsidy occurs during their COBRA election periods.

4. Effect of a severance agreement or plan that provides for the partial payment of post termination premiums.

5. Definition of “eligibility for” other coverage for purposes of terminating eligibility for the COBRA subsidy.
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