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LABOR AND EMPLOYMENT LAW

Dress Codes and Appearance Policies:
What Not to Wear at Work

by Laura Hazen and Jenna Syrdahl

Whether and to what extent an employer can or should regulate an employee’s appearance is increasingly under
fire. Dress codes are becoming important pieces of evidence in discrimination and harassment claims. This article
provides an overview of the roles that dress codes play in litigation and the theories of liability that implicate
dress codes. The article addresses legal issues related to the enforcement of personal expression or appearance poli-
cies, particularly as applied to attractiveness, weight, makeup, piercings, and tattoos.

them—their employees—the regulation of employee ap-

pearance typically is a matter of business necessity. Tradi-
tionally, employers have regulated employee appearance through
required uniforms and dress code policies. Dress codes provided a
laundry list of items of clothing considered appropriate in the
workplace, as well as those that were not. Tube tops and spaghetti
straps were relegated to the fashion “don’t” category, while suits
were elevated to the “do” category.

The new concepts of “casual Friday” and “business casual”
brought with them dress code confusion. The increased popularity
of piercings, tattoos, colorful hair dye, and diverse cultural dress has
made traditional ideas about appropriate dress and, in some in-
stances, dress codes themselves, all but obsolete. Employers now
are faced with appearance issues not previously contemplated, and
have taken their dress code policies back to the drawing board.

As recent case law demonstrates, the desire of employees to en-
gage in individual expression in the workplace coupled with the
desire of employers to regulate such individual expression have led
to countless conflicts and created a conundrum for some employers
in implementing appropriate policies that do not run afoul of Title
VIL. Simply put, employers must be cognizant of the risks and legal
theories involved in developing policies designed to limit personal
expression at work.

B ecause entities act through the people who represent

Brief Summary of Legal Theories

Dress codes can become compelling evidence in discrimination
and harassment claims. Employees can use various legal theories

in support of their claims against employers based on dress code
policies. Below is a brief summary of those legal theories.

EEO Concerns

In the Title VII context, courts apply the three-part burden-
shifting framework established in McDonnell Douglas Corp. v.
Green.! When evaluating an appearance policy under the rigors of
Title VII, the first inquiry is whether the policy is discriminatory
on its face or whether it has a discriminatory effect.? When dis-
crimination is proven, an employer must provide a legitimate,
nondiscriminatory reason for its policy.* The burden then shifts
back to the plaintiff to prove that the employer’s stated reason for
the appearance policy is a pretext for discrimination.* In these in-
stances, for example, dress codes could be offered as evidence: (1)
that policies were enforced disparately (disparate treatment); (2) of
a biased environment (harassment); or (3) as proof that religious
or racial differences were not tolerated (discrimination and/or rea-
sonable accommodation).

Stereotype Claims

Dress codes also appear in stereotype claims. Sex stereotype
claims stem from the argument that employees are entitled to pro-
tection under Title VIL if they are discriminated against for failing
to conform to sex stereotypes. These cases arise when an employer
takes an adverse employment action against an employee for failing
to conform to social expectations of how a man or a woman should
look and behave. Plaintiffs relying on sex stereotype claims argue
that Title VII's use of the term “sex” encompasses discrimination
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based on the biological differences between a male and a female,
as well as discrimination based on failure to conform to a stereo-

typical gender norm.’

Disparate Impact Claims
Complaints about dress codes also may manifest themselves as
disparate impact claims. To establish a disparate impact claim
under Title VII, employees do not need to show intentional dis-
crimination; rather, they only need to show that the dress code has
a disparate impact on one protected class.® In Dothard v. Rawlin-
son, the U.S. Supreme Court set forth the steps for proving dis-
parate impact. The Court explained:
[O]nce it is shown that the employment standards are discrimi-
natory in effect, the employer must meet “the burden of showing
that any given requirement [has] . .. a manifest relationship to
the employment in question.” If the employer proves that the
challenged requirements are job related, the plaintiff may then
show that other selection devices without a similar discrimina-
tory effect would also “serve the employer’s legitimate interest in
‘efficient’and trustworthy workmanship.”

Personal Expression or Dress Code Claims

Employee dress code claims tend to come in one basic fact pat-
tern: an employee arrives at work inappropriately attired (according
to his or her supervisor), suffers an adverse employment action, and
then files a complaint. In most of the cases cited in this article, the
employer’s dress code is one of many factors supporting a claim of
hostile work environment, wrongful discharge, or discrimination.
Employers and counsel must be mindful of the relevant case law
and prepare policies that do not discriminate or have a disparate
impact on a protected group. A survey of the reported cases that
address these issues is provided below.

Religious Discrimination: Tattoos and Piercings

Disparate impact claims are particularly relevant where dress
codes and religious beliefs intersect. Religious beliefs are entitled
to protection under Title VIL.8 The term “religion” includes all as-
pects of religious observance and practice, as well as belief. The def-
inition of a “sincerely held belief” includes atheists.” Interestingly, a
judge in the United Kingdom recently held that an employee’s sin-
cere beliefs and devotion to climate changes and other environ-
mental concerns—that the employee claimed was the basis for his
termination—were akin to a religious belief and should be protect-
ed.19 Thus, the concept of “sincerely held belief” can be broadly ap-
plied.

Under Title VII, an employer must offer a reasonable accom-
modation to resolve a conflict between an employee’s sincerely held
belief and a condition of employment—including a dress code—
unless the accommodation would create an undue hardship for the
employer.'! Whether a belief is sincerely held determines whether
that belief is entitled to the protections of Title VII, and making
that determination is “more often than not a difficult and delicate
task.”12

Perhaps the most well-known piercing case in recent years is a
decision in which the First Circuit acknowledged that an employ-
ee’s membership in the Internet-based Church of Body Modifica-
tion might be a sincerely held belief and therefore trigger the reli-
gious protections of Title VIL.1* Without addressing the question

of whether it was a sincerely held belief, the First Circuit held that
it would pose an undue hardship to require Costco to grant an ex-
emption to a female employee who had facial piercings “because it
would adversely affect the employer’s public image,” given Costco’s
stated “family friendly” image and its determination that facial
piercings “detract from the ‘neat, clean and professional image’ that
it aim[ed] to cultivate.” 14

With respect to tattoos and piercings, however, a family-friendly
business justification will not always protect an employer with an
aggressive personal appearance policy. In Washington state, the
Equal Employment Opportunity Commission (EEOC) filed suit
against Red Robin restaurants for firing a server who refused to
cover tattoos on his wrists that he claimed represented his devo-
tion to Ra, the Egyptian sun god.”® Red Robin argued that its pol-
icy forbidding visible tattoos was essential to its family-friendly
image. The court disagreed with the employer, finding that Red
Robin failed to demonstrate that allowing an employee to have
visible religious tattoos was inconsistent with its goals. The court
denied the employer’s motion for summary judgment, and in-
structed the employer to provide evidence of actual imposition on
co-workers or disruption of work routine to demonstrate undue
hardship.1®

However, all tattoos are not created equal in the eyes of the
courts. In a 2000 ruling, the U.S. District Court for the Northern
District of Indiana ruled that an employer was reasonable and
within its right to ask an employee, who was a member of the Ku
Klux Klan, to cover a tattoo of a hooded figure in front of a burning
cross, notwithstanding the employee’s claim that the tattoo repre-
sented a sacred symbol of his religion.!” Thus, there appears to be a
line between the right of religious expression and offensiveness that
employers must address in applying appearance policies.

Religious Headdress Claims

Restrictions on employees wearing hats or headdresses have a
disparate impact on employees who hold certain sincerely held be-
liefs and observe those beliefs through their attire. If employers
take adverse employment actions against employees because of
their religious headdress, or unreasonably fail to accommodate an
employee’s religious observance or practice without undue hard-
ships on the conduct of the employer’s business,!® liability could
result. Courts remain willing to engage in the exercise of confirm-
ing that an employee has a religious or sincerely held belief, and
that the headdress is protected religious expression under Title VII.
For example, in McGlothin v. Jackson Municipal Separate School Dis-
trict, the court held that the discharged employee failed to estab-
lish that she wore African-style head wraps based on her religious
beliefs, and therefore failed to prove a violation of Title VIL.Y The
court found that the employee’s beliefs were “cultural.”

By contrast, a Washington state court held that it was discrimi-
natory to refuse to promote a server to a more desirable shift be-
cause she wore a Muslim headdress.?! In addition, an Ohio state
court held that the Catholic Church discriminated against an em-
ployee by firing him for wearing a monk’s hood without formal
recognition from the church. The court held that the church failed
to prove that allowing the plaintiff to wear the hood presented an
undue hardship.??

Even if appearance issues are directly tied to an employee’s reli-
gion, an employer can regulate headdresses to a certain extent.
Safety concerns provide a good example of this exception. A New
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York court held that an employer may require all employees to wear
hard hats, even if doing so interferes with an employee’s religious
expression or belief that requires wearing a headdress or other cov-
ering.?

A recent religious expression dress code case was brought by the
U.S. EEOC against Texas-based Alliance Rental Center, L.P. (Al-
liance), which operates several Aaron Rents franchises in North
Texas. In March 2010, the employer agreed to pay the former em-
ployee $21,500 and furnish other relief to settle the claim brought
by the EEOC.2#

In that case, an employee was fired when he declined to partici-
pate in the company’s “Red Shirt Friday” dress code, a store prac-
tice intended to show support for the U.S. military. Alliance re-
quired employees to wear red shirts provided by the company on
Fridays as a show of support for the armed forces. As a Jehovah’s
Witness, it was the employee’s religious belief that he not express
opinions about government matters, including military affairs. The
employee informed his supervisors about his religious beliefs and
his observance of neutrality on military efforts, but was reprimand-
ed for not complying with the Friday dress code. The company
allegedly disregarded the employee’s requests to be excused from
that portion of the dress code policy and fired him shortly there-
after.

In its press release about the settlement, the EEOC stated:

This is not a case about an employee’s patriotism, but rather

about the accommodation of an employee’s religious freedoms

under Title VIL. If this franchisee had not been so determined
to force its color scheme on [the employee] despite his religious
beliefs, it could have very easily avoided a federal law enforce-
ment action.?
Indeed, the EEOC’s enforcement guidance and compliance man-
ual are replete with statements and examples where an employer
may need to modify its dress and grooming policies to accommo-
date an employee’s religious beliefs.2®

Gendered Dress Code Policies

It is generally accepted that dress codes may differentiate be-
tween men and women, as long as they do not impose a heavier
burden on one sex than on the other.?” If the policy imposes a
heavier burden or more restrictions on one sex, courts look for ad-
ditional information supporting a business justification for the pol-
icy. For example, courts agree that dress codes cannot generally re-
quire females to wear uniforms if males are not required to do so,
where the employees are performing the same job.?

After analyzing the burden posed by a gendered dress code pol-
icy, courts will look to whether the employer can articulate a legiti-
mate business reason to justify the burden. If an employer can ar-
ticulate a legitimate, nondiscriminatory reason, a dress code that
places a higher burden on one sex over the other may be upheld.
For example, one state trial court upheld an enhanced dress code
for female employees at a male inmate educational campus, due to
the legitimate and nondiscriminatory justification that “provoca-
tive, revealing and inappropriate attire by females”would create an
inherent security risk.??

Application of appearance policies with respect to tattoos and
piercings also have led to claims of gender discrimination. The
Towa Supreme Court found that an employer’s enforcement of an
unwritten personal grooming code that forbade male employees
from wearing earrings or ear studs during the course of employ-
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ment did not constitute discrimination based on sex.3® In that case,
the employer provided the employee with the option of covering
his earring with a bandage, as an accommodation during work
hours, but the employee refused to do so.3!

Application of Dress Codes
to Transgendered Employees

In August 2007, the state legislature amended the Colorado
Anti-Discrimination Act (CADA) to, among other things, add
sexual orientation, the definition of which includes transgendered
employees, as a protected class.3? Interestingly, the amendment also
addresses dress codes and states that “[n]othing in this section shall
preclude an employer from requiring compliance with a reasonable
dress code so long as the dress code is applied consistently.” The
Colorado Civil Rights Commission issued rules, effective Novem-
ber 2009, specifically addressing dress codes and grooming stan-
dards, which state:

[c]overed entities may prescribe standards of dress or grooming

that serve a reasonable business or institutional purpose, pro-

vided that they shall not require and individual to dress or

groom in a manner inconsistent with the individual’s gender

identity.34

In the past, some employers interpreted the exception provided
in the CADA amendment as giving them permission to require
transgendered employees to dress according to the employer’s pre-
conceived notions about what was appropriate for that individual.
The current rule squarely addresses the issue and indicates that

Colorado employers must allow the employee to choose whether
to dress consistent with the employee’s gender or consistent with
the gender with which the employee identifies.

Weight

Appearance policies that address an employee’s weight can man-
ifest as disability or gender discrimination claims.3* For example,
a New York court considered discrimination based on an employ-
ee’s weight as it relates to a possible disability, rejecting the em-
ployee’s claim because the employee’s obesity did not limit a ma-
jor life activity.3¢ However, under the Americans with Disabilities
Act Amendments Act of 2008 (ADA Amendments), the defini-
tion of a “qualified individual with a disability” was significantly ex-
panded, which could have affected the outcome of this case. The
ADA Amendments also expanded the definition of those who are
“regarded as” being disabled.?” These amendments could affect a
line of cases in which an appearance policy mandates that employ-
ees maintain themselves in a particular physical condition.’®

Other courts have considered the weight issue as it relates to
gender. The Ninth Circuit held that a policy that contained strict
weight restrictions on female flight attendants but imposed no
similar restrictions on men violated T'itle VIL.3 The court similar-
ly found that a policy that required women to meet the weight re-
strictions for a “medium”body frame, while allowing men to satisfy
the restrictions for a “large” body frame, violated Title VIL.*

Unlike any other state, Michigan’s Elliot-Larsen Civil Rights

Act specifically prohibits discrimination on the basis of weight.*!
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Recently, two servers from a Michigan Hooters restaurant filed
lawsuits claiming discrimination under the Elliot-Larsen Civil
Rights Acts on the basis of their weight. According to one of the
complaints, the 5'8" 132-pound waitress was counseled by her
supervisors to join a gym to lose weight so that she could better fit
into her required extra-small uniform, and was placed on a thirty-
day “weight probation”as a condition for continued employment.*?
These cases currently are pending before the Macomb County
Circuit Court in Michigan.

Hair Length, Style, and Color

Gender-differentiated policies relating to hair length are receiv-
ing consistent treatment in the federal courts. Several federal ap-
pellate courts have considered Title VII in the context of personal
grooming codes regulating hair length, and they universally agree
that grooming policies that require men to wear their hair short
while allowing women to wear their hair long violate Title VII.

Despite the fact that policies requiring males to have short hair
have been upheld, an employee may bring a claim against his em-
ployer for same-sex harassment based in part on his failure to con-
form to sex stereotypes. As the Seventh Circuit found:

[a] man who is harassed because his voice is soft, his physique

is slight, Ais hair is long, or because in some other respect he . ..

does not meet his coworkers’idea of how men are to appear and
behave, is harassed “because of ” his sex.*3

Appearance policies that restrict hairstyles also can trigger
claims of discrimination and harassment based on race, national
origin, or religion. For example, a plaintiff in Georgia alleged that
the employer’s policy of disallowing “Afrocentric” hairstyles by
specifically prohibiting employees from wearing “dreadlocks, corn-
rows, beads, and shells”was race discrimination in violation of Title
VIL# The court upheld the employer’s grooming policy, finding
that it was not race-specific and therefore did not violate Title
VIL%

The Sixth Circuit addressed race discrimination as it related to
hairstyle appearance policies in Hollins v. Atlantic Company, Inc.
There, the employee had “finger waves” and was told that her hair-
style did not meet the company policy requiring women to have a
neat and well-groomed hair style, because her finger waves were
“different” and “eye-catching.”#® Hollins further was told that she
should seek advance approval for any hairstyle.*’ She then pre-
sented a picture of a braided hairstyle, which was rejected as un-
acceptable.* Later, Hollins arrived at work with a ponytail and was
told that her style was too drastic, although five white women on
her shift wore the same style on other occasions.* Because simi-
lar facts existed over a period of years, the Sixth Circuit ultimately
found that there was a question of fact as to whether the employer’s
grooming policy, which allegedly was not applied to white women,
was pretext for discrimination.™

Recently, in the U.S. District Court for the Southern District of
New York, an employee sued Abercrombie & Fitch for race dis-
crimination, retaliation, and hostile work environment based on its
hair color policy.*! Abercrombie’s “Look Policy” requires that em-
ployees have “a clean, natural, classic hairstyle.”>2 The employee, a
multiracial woman, dyed her hair black shortly after being hired at
Abercrombie. After approximately four months, she added a few
blonde highlights and was reprimanded by management because
she could not work with “two-toned”hair.>3 She then dyed her hair
a color lighter than black, and was again reprimanded because it

appeared that she “had a couple of pieces in her hair that had a
lighter color than the rest” and was told she could not return to
work until she dyed her hair black again.** Summary judgment was
entered for Abercrombie, because its policy is neutral on its face,
the employee admitted no one ever referenced her race or made
derogatory comments to her, and she was unable to present a
triable issue of fact that similarly situated employees outside her
protected class received better treatment.*

Makeup Policies
Courts seem to agree that employers may regulate female em-
ployee’s makeup use. In Jespersen v. Harrah’s Operating Co., the
Ninth Circuit heard the complaint of a female bartender who was
terminated for refusing to wear makeup.’® She sued under a theory
of disparate treatment and disparate impact sex discrimination
under Title VIL57 The Ninth Circuit found that Harrah’s:
required all bartenders, men and women, to wear the same uni-
form of black pants and white shirt, a bow tie, and comfortable
black shoes. The standards also included grooming requirements
that differed to some extent for men and women, requiring
women to wear some facial makeup and not permitting men to
wear any.*®
Jespersen did not wear makeup on or off the job, and testified in
deposition that wearing makeup would conflict with her self-image
and interfere with her ability to do her job.”” However, the Ninth
Circuit found that Jespersen had failed to support a disparate im-
pact, harassment, or stereotype claim, explaining that “[g]rooming
standards that appropriately differentiate between the genders are
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not facially discriminatory.”% Conversely, in Wislocki-Goin .
Mears, the Seventh Circuit affirmed the termination of an employ-
ee for wearing excessive makeup and wearing her hair down in vio-
lation of an unwritten “Brooks Brothers look” dress code.t!

Tight or Sloppy Clothing

The way clothing is worn also can become an issue in litigation.
Employers generally want employees to wear neat clothing that
fits, but this facially reasonable requirement has drawn several re-
ported claims. In one federal district case, an employee claimed she
was told to wear looser pants at work and brought a discrimination
claim, alleging different treatment based on sex.%? Her claim failed
because she could not demonstrate disparate treatment, because all
employees were instructed that same day to wear different pants
that complied with the company dress code.®3

Similarly, in a case with particularly colorful facts, an employee
sued her employer in a Florida court because of the allegedly arbi-
trary and capricious enforcement of a dress code policy.** The em-
ployee alleged that the dress code was not similarly enforced
against men who wore ill-fitting clothing, and also alleged that she
was discriminated against because she had large breasts.®> In its
order granting summary judgment in favor of the employer, the
court found no evidence of pretext, and further found that the em-
ployee was terminated for violating the dress code and other per-
formance issues.®®

Despite the claims that can arise from an employer’s enforce-
ment of dress codes, employers may be incentivized to enforce

dress codes to avoid claims for lax enforcement. For example, an
employee sued her employer in a New Hampshire court alleging
sexual harassment because she was exposed to the provocative
clothing of her co-workers.®” Additionally, the fit of an employee’s
clothing may be helpful to the employer in some circumstances.
For instance, an employee’s decision to wear skimpy clothing has
been used as an affirmative defense if that employee later files suit
for a hostile work environment.%

Attractiveness

Employers sometimes seek to require employees to be “attrac-
tive,” and employees may be able to file a successtul suit if they are
unable to meet that standard.®” However, employers must take
heed because the EEOC has held that employees with “cosmetic
disfigurements” might enjoy some protection under the ADA.7° In
a case involving a McDonald’s cook who allegedly was denied a
promotion to manager and constructively discharged due to a
medical condition that caused a “port wine stain” to cover much of
her face, the EEOC stated that it was committed to enforcing laws
“established to prevent disability-based discrimination,”and that it
desired to “educate employers that the ADA requires a focus on
what people can do, not how they are perceived.””!

In Craft v. Metromedia, Inc., the plaintift was demoted from the
position of anchor woman to that of reporter because she per-
formed poorly on a survey in which participants were asked to rank
her in comparison with other female co-anchors based on her ap-
pearance and the image of a “professional anchor woman.””? Based
in part on the survey results, the defendant began daily scrutiny of
the plaintiff’s appearance, requiring that she change clothes at the
station before going on air, and requiring the use of a fashion con-
sultant.”

In litigation, the plaintiff attempted to argue that the defen-
dant’s grooming policies and practices were more strictly enforced
against women.”* However, although the court noted that the de-
tendant had an overemphasis on appearance, it found that the de-
fendant’s practices and policies were in line with Title VII, because
its policies were generally applied to both sexes: women were to
avoid “tight sweaters or overly ‘sexy’ clothing and extreme ‘high
fashion’ or ‘sporty’ outfits,” and men were to avoid “‘frivolous’ colors
and ‘extreme’ textures and styles as damaging to the ‘authority’ of
newscasters.””>

In 2010, the Eighth Circuit decided Lewis v. Heartland Inns of
America, LLC, a case involving claims of sex discrimination and re-
taliation in violation of Title VII and the Iowa Civil Rights Act.”
The plaintiff, a female employee, is described as slightly more mas-
culine or “tomboyish,” with short hair, wearing looser clothing and
no makeup.”’ She initially worked as a night auditor, and then
worked various part-time front desk shifts.”® She subsequently was
offered a full-time front desk position based on recommendation
from her prior supervisor, for which she was not required to re-
interview.”

Heartland’s personnel manual mentions that guest service rep-
resentatives need only create a “warm, inviting atmosphere.” Heart-
land’s Director of Operations frequently stated that the staff should
be “pretty.”80 The Director stated that the plaintiff lacked the
“Midwestern girl look” and had an “Ellen DeGeneres” look, and
that the local manager “took two steps back” when the plaintift was
hired as a replacement for a previous employee who was more fem-
inine.8! Although these comments were not made directly to the
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plaintiff, she learned of them through Heartland’s local manager.
The Director ordered that the manager move the plaintiff back to
the night shift. Around this same time, Heartland changed its pol-
icy to require a second interview for all front desk positions. In ad-
dition, Heartland purchased video equipment specifically so the
Director or the human resources manager could see applicants
prior to extending an offer of employment.®2

The plaintift was required to undergo a second interview, even
though she had been in the front desk position for more than a
month. The plaintiff was told the interview was necessary to “con-
firm/endorse” her for the position, but she believed it was because
of her appearance. She protested that other employees were not re-
quired to submit to a second interview.33 There were no customer
complaints or disciplinary actions against the plaintiff prior to the
second interview.% After the interview, the plaintiff was terminat-
ed because she “thwart[ed] the proposed interview procedure”and
exhibited hostility toward the recent policy changes.®

The employee filed suit, alleging that Heartland enforced an un-
written policy that female employees conform to gender stereotypes
to work the day shift.® The Eighth Circuit reversed the district
court, holding that she presented a prima facie case of sex discrimi-
nation and retaliation and that Heartland’s reasons for termination
were pretext.%

The cases cited above focus on an employee’s complaints of dis-
crimination for being unattractive; however, the opposite situation
also can lead to litigation. In 2009, a female former employee of
Citigroup filed a lawsuit for gender discrimination and retaliation
because she was too attractive.®® Citigroup’s branch manager and
assistant branch manager allegedly informed her that “she must re-
frain from wearing certain items of clothing, in particular, turtle-
neck tops, pencil skirts, fitted business suits, or other properly
tailored clothing,” despite the fact that her fellow co-workers were
permitted to wear these items of clothing.®? The plaintiff allegedly
was further informed that “as a result of the shape of her figure,
such clothes were purportedly ‘too distracting’ for her male col-
leagues and supervisors to bear.” According to the complaint, the
plaintiff repeatedly complained of this discriminatory treatment,
and was disciplined, transferred, and ultimately terminated in re-
taliation. Citigroup filed a motion to compel arbitration, which is
still pending before the Supreme Court of the State of New York,
County of New York.

Odor

Some cases demonstrate that taking adverse employment action
against employees for their odor or personal hygiene may trigger
claims of race or national origin discrimination, or for violations of
the ADA. In a 2003 case, a Muslim information technology man-
ager offered evidence that he had been approached by a manager
about his body odor and personal hygiene as proof of national-
origin discrimination. The court refused to find that the comments
regarding body odor supported a finding of discrimination, because
the comments themselves did not suggest any reference to race or
national origin.”

Similarly, the Seventh Circuit granted summary judgment
against an employee who claimed that she was a victim of race and
age discrimination.” The employee offered evidence that she was
publicly accused of having a foul body odor and was required to at-
tend a meeting to discuss her personal hygiene.”? The Seventh Cir-
cuit found that the employee was not similarly situated to any

other employee treated differently, and affirmed the entry of judg-
ment against the employee.”

Facial Hair

Courts also have considered facial hair in the context of dis-
crimination claims. Requirements that employees be clean-shaven
can be justified by a legitimate business reason,’* but an employer
may be required to provide a reasonable accommodation for an
employee who wears facial hair by reason of a religious belief. In
Brown v. EL. Roberts & Co., the plaintiff was a Rastafarian and
could not cut his hair or shave his facial hair, in direct violation of
Jifty Lube’s personal appearance policy that required all personnel
with customer contact to be clean shaven.” Jiffy Lube made the
plaintiff work in the lower bay where he would not have customer
contact because he would not comply with the personal appear-
ance policy.?® The court held that enforcing the personal appear-
ance policy violated the plaintiff’s rights based on his religious be-
liefs, and remanded the case to determine whether assigning the
plaintiff to work in the lower bay was a reasonable accommoda-
tion.””

Public Employee Cases

Whether and to what extent public employers can manage the
personal expression of their employees is more closely governed
due to the protection public employees enjoy under the First
Amendment.”® However, these protections are not without limits.
If a municipality has expressed a desire to convey a professional
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image, it may be allowed to limit whether an employee can expose
tattoos.” Similarly, one court allowed a police department to re-
quire an officer to cover his spider web tattoo, which the employer
claimed symbolized “race hatred of non-whites and Jews.”100
Other courts have upheld public employers’ requirements—over
First Amendment objections—that an employee tuck in his
shirt, 191 or that he cover or remove his chest hair.192

At least one court has found a public employer’s use of a dress
code policy and its application to violate Title VII. The plaintift in
Barnes v. City of Cincinnati was living as a pre-operative male-to-
female transsexual when he failed the required probationary period
for becoming a police sergeant in the Cincinnati Police Depart-
ment and subsequently was demoted.!®® The court upheld a ver-
dict in the plaintiff’s favor on the ground that the Cincinnati Police
Department had intentionally discriminated against plaintiff
through sex stereotyping because he was not masculine enough.1%

Drafting a Dress Code

The case law in this area indicates that employers with clearly
written policies and consistent application of those policies likely
can demonstrate that the appearance policy is legitimate and a
business necessity, and does not violate Title VII. Courts want to
see a demonstrated desire (or need) for a uniform appearance and
that employers are clear on what is expected.

Dress code policies should address more than apparel. Employ-
ers should think about hair (facial hair as well as hair on the head),
tattoos, jewelry, and piercings. Employers also must consider
whether the dress code policy is applicable to all employees, or only
to employees in certain positions. For example, should the com-
pany care whether a cook who never interacts with the customer
has a tattoo on his arm? Employers also should consider whether
there are safety issues involved—perhaps working with a certain
piece of manufacturing equipment while having long hair or
dangling jewelry presents a safety hazard. Employers should be
thoughtful in the creation of the policy and give consideration to
whom it should apply. If possible, they might seek input from em-
ployees about what should be contained in the policy; employee
buy-in generates good morale and better adherence.

Terms like “professional appearance” or “business attire” are sub-
ject to individual interpretation and should be avoided in policies.
If employers do use such terms, they should provide definitions or

examples of what would be considered appropriate and what
would not. Employers also should not assume that statements such
as “appropriate length,” when discussing skirts, for example, will be
interpreted consistently among employees (or uniformly applied
by supervisors).

Once the policy is drafted, employers and counsel would be wise
to determine whether it could have a disparate impact on any pro-
tected class—for example, a policy prohibiting employees to wear
anything on their heads in the workplace clashes with several reli-
gious beliefs. Dress code policies also should include a statement
that no clothing or tattoos that may be considered offensive may
be worn or visible.

Conclusion

Personal expression in the workplace is a reality for employees
and employers. The role played by employer dress codes in em-
ployment claims continues to expand. Although this area of law is
evolving, the employees’ motivation for bringing suits based on
dress codes remains constant: employees generally do not like to
be told what to wear, how to wear their hair, or how to express
themselves; yet, employers continue to try to manage their em-
ployees’ appearance. As the case law demonstrates, poorly crafted
dress codes, dress codes that are not applied uniformly, or the em-
ployer’s failure to provide reasonable accommodation to such dress
codes can give rise to claims of gender, religious, sexual orientation,
or disability discrimination. If one trend is identifiable in the cases
cited above, it is the desire of courts to hear reasonable business jus-
tifications for dress code policies. Therefore, it is important for both
plaintiff and defense counsel to recognize these issues and be pre-
pared to address them. As with most employment issues, preven-
tion is the best defense and employers would be wise to craft well-
written policies before issues arise.
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