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LEGISLATIVE UPDATE

One of the core purposes of the Real Estate Section is to "participate actively in the drafting, review, recommendation and promotion of legislation and other laws, rules or regulations that affect real property, titles and the practice of real estate law."  Bylaws of the Real Estate Law Section of the Colorado Bar Association (as amended and restated effective May 20, 2003).  Each legislative session of the Colorado General Assembly, members of the Real Estate Section Council review, and in some cases support or oppose, proposed legislation affecting real property.  A total of 662 bills were introduced in the 2008 legislative session, of which the Section Council considered 90 with potential impacts in the area of real estate.  The following is a brief overview of legislation in the 2008 session of interest to real estate practitioners:

Bills adopted by the General Assembly and signed into law by the Governor:

· HB 1007  Changing the effect of a recorded notice regarding a proposed toll road under C.R.S. 7-45-101 et seq.

· HB 1135  Amending the Colorado Common Interest Ownership Act to invalidate covenants that prohibit reasonable modifications to units to allow use by a disabled person and to require due process in the imposition of fines.

· HB 1141  Requiring local government review of adequacy of water supply for certain residential developments.

· HB 1148  Modifying the law of adverse possession.

· HB 1248  Affecting the law of joint tenancy under C.R.S 38-31-101 and common law with the intention of permitting unequal joint tenancies.

· HB 1356  Establishing a warranty of habitability and other fundamental changes in the landlord-tenant law for residential rental premises.

· HB 1365  Affecting the procedure for foreclosure of assessment liens in time share projects.

Bills adopted by the General Assembly and awaiting action by the Governor as of the publication of this newsletter:

· HB 1353  Imposing new requirements to claim a state conservation easement income tax credit.

· HB 1402  Requiring a lender, prior to foreclosing on a residential loan, to give notice to the debtor of the Colorado Foreclosure Hotline and of the lender's loss mitigation representative.

· SB 192  Restricting a form of protest defined as "targeted picketing" in front of a residential property.

Also, in the 2008 session, bills were introduced and failed to be adopted by the General Assembly that would have regulated qualified intermediaries (in 1031 "like-kind" exchange transactions), repealed the prohibition on rent control, criminalized equity skimming, and created new laws to allocate responsibility for unsafe conditions at abandoned property.

For a more complete review of new legislation affecting real property in Colorado, there will be a legislative update as part of the Real Estate Symposium in Keystone in July (details below in this newsletter).

The Section Council welcomes assistance in reviewing and monitoring bills each legislative session, and in some cases helping to draft comments or proposed amendments to bills.  If interested, please contact the Section liaison, Dana Collier Smith, at dcolliersmith@cobar.org .

PUBLISHER SEEKS LAWYERS WITH ASPIRATIONS AS WRITERS
Now that we have your attention, the Real Estate Section encourages all aspiring authors to contribute articles (or even just ideas for articles) for publication in the real estate column of The Colorado Lawyer.  Articles submitted need to provide a balanced discussion of new, developing or interesting areas relating to the practice of real estate law in Colorado or nationally.  To encourage your creative energy, the Real Estate Section will honor the best real estate article published in The Colorado Lawyer during 2008 with a stipend of $500 to the contributing author or firm.  Articles should be submitted to Joseph Lubinski at Ballard Spahr (lubinskij@ballardspahr.com) or to Randy Alt at Otten Johnson (ralt@ottenjohnson.com) for consideration.  Thank you
2008-2009 REAL ESTATE SECTION COUNCIL SLATE 


The Nominating Committee of the Real Estate Section Council is pleased to announce the following officers for the 2008-2009 term:  Chairperson – Diane B. Davies, Faegre & Benson LLP; Vice Chairperson – Jerri L. Jenkins, Foster Graham Milstein Calisher LLP; Secretary – Geoffrey P. Anderson, Burns Figa & Will PC; and Board of Governors Representative – Julia T. Waggener, Waggener & Foster LLP.  The new Section Council members elected for a three-year term are Mark H. Boscoe, Isaacson Rosenbaum, PC; Candace D. Cavanagh, Orten Cavanag Richmond & Holmes, LLC; Christopher J. Heaphey, Holland & Hart, LLP; and Paul V. Timmons, Holme Roberts & Owen, LLP.  In addition, Randy Alt will remain on the Council to fill the two-year unexpired term of Geoff Anderson.  The Council thanks the members of the Council whose terms expire June 30, 2008:  Barbara J. Mueller (outgoing Section chair), Peter J. Griffiths, Gregory W. Perkins and R. Michael Shomo.  In addition, the Council thanks all the highly qualified individuals who expressed interest in serving on the Real Estate Section Council.

AMENDMENTS TO THE TITLE STANDARD 8.3.1: VACATED ROADWAYS REVISITED 
Diane B. Davies


At its May, 2008 meeting, the CBA Board of Governors approved amendments to Title Standard 8.3.1.  Title Standard 8.3.1 addresses whether conveyance of property abutting a roadway (as defined in C.R.S. § 43-2-301) conveys the property owner’s interest in the vacated roadway, when the deed describes the abutting property  but not the vacated roadway.


Title Standard 8.3 was originally adopted in 1946.  At that time, the answer to the questions posed depended on whether the vacated roadway was initially part of the lot conveyed.  If the vacated roadway was not originally a portion of a lot or lots in a platted subdivision,  then conveyance of the lot without reference to the vacated roadway did not convey any interest in the vacated roadway.  On the other hand, if the vacated roadway was originally part of a platted lot or a tract described by reference to government survey, conveyance of the lot or tract also conveyed the owner’s interest in the vacated roadway, even if it was not mentioned in the deed.  


The legal basis for different results in these two scenarios was eliminated by the legislature in 2005.  That year, the legislature adopted C.R.S. § 38‑30‑113(d) which provides that any deed of property conveys the grantor’s interest in a vacated roadway which adjoins the property unless the interest is expressly excluded in the deed.  Title Standard 8.3 was amended in 2005 to reflect the varying results depending on the circumstances of creation of the roadway, and the date of the conveyance.


The 2007 legislative session brought another change to the law regarding the vacation of roadways.  Senate Bill 90 added C.R.S. § 43‑2‑302(1)(f) which authorizes a county to include in its resolution vacating a roadway a direction that title to the vacated roadway shall vest in the owner of the land abutting the vacated roadway, in other owners of land who use the vacated roadway as access to the owners’ land, or a legal entity that represents any owners of land who use the vacated roadway as access to the owners’ land.


Senate Bill 90 changed the general rule that title to a vacated roadway would vest in one or more of the abutting owners of the roadway.  The Title Standards Committee considered whether this legislation required a change to Title Standard 8.3.1   The Committee concluded that the legislation did not alter the result stated in either 8.3.1(A) or (B), because in both instances the existing Title Standard only considered whether a deed that does not mention a vacated roadway conveys the interest in the vacated roadway that was acquired by the abutting owner.   Although no technical change was needed, the Committee concluded that an additional note would be helpful to call to the reader’s attention the change in the law brought about by SB 90.   

The amendment approved by the Board of Governors made some clarifying changes to Title Standard 8.3 and added Note (II) to parts 8.3.1 (A) and (B).  The added notes caution that in the case of the vacation of a county roadway effective on or after September 1, 2007, it is necessary to consult the resolution of the board of county commissioners approving the vacation to determine the disposition of title to the vacated roadway.  In the case of a vacated county roadway, it should not be presumed that abutting property owners acquired any interest as a result of the vacation.   


 Courts in the future may be called upon to consider  a county resolution under C.R.S. §43-2-302(1)(f) which directs that title to a vacated roadway vests in the owner of a property at the end of a roadway, and to interpret a deed of that property that doesn’t mention the road.  Query:  Does the property conveyed “adjoin” the roadway within the meaning of C.R.S. §38-30-113(1)(d) to effect a conveyance of the owner’s interest in the roadway?   The most important lesson learned from the revisions to Title Standard 8.3.1 may be that care should be taken when requesting the vacation of a county roadway to obtain a clear explanation of how title to the roadway vests.  More to the point, when conveying property served by a vacated county road, the drafter should be sure the deed expressly states the parties’ intention with respect to title to the vacated roadway.

Diane Davies is a partner at Faegre & Benson, LLP and the Chair of the Title Standards Committee, a committee of the Real Estate Law Section of the Colorado Bar Association.  The charge of the committee is to consider current title problems and draft and propose title standards or legislation for their solution.  Questions or suggestions for topics should be directed to Diane Davies at ddavies@faegre.com .
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26TH ANNUAL REAL ESTATE SYMPOSIUM, KEYSTONE, COLORADO
Attend the Annual Real Estate Symposium in Keystone, Colorado on July 17-19, 2008. Follow the link below for more information:

http://www.cobar.org/cle/photos/real_estate_web.htm
Section Members can use their $50 discount coupon when registering.

Follow link: http://www.cobar.org/repository/Inside_Bar/Real%20Estate/2008RECoupon.pdf?ID=20155
