What Does the Real Estate Law Section Do for Me?


The purpose of the Real Estate Law Section (the “RESC”) of the Colorado Bar Association  (the “CBA”) is, “to (i) provide leadership in the practice of real estate law; (ii) improve the education of lawyers and related professionals in real estate law; (iii) promote the economic and professional interests and concerns of its members; (iv) serve the public good; and (v) participate actively in the drafting, review, recommendation and promotion of legislation and other laws, rules or regulations that affect real property, title and the practice of real estate law.”  Bylaws of the Real Estate Law Section of the Colorado Bar Association (as amended and restated effective May 20, 2003).  This mission is carried out by the executive officers and members of the RESC through the following activities:

•
Legislation.  Each legislative session of the Colorado General Assembly, members of the RESC review, and in some cases recommend sponsoring, proposing changes to, supporting or opposing proposed legislation affecting real property.  Any such actions by the RESC require the approval of the Legislative Policy Committee of the CBA and, in some instances, of either the Board of Governors of the CBA or the Executive Council of the CBA.  Legislative Policy Committee Operations, Guidelines and Procedures, Department of Legislative Relations page of the CBA website (http://www.cobar.org/index.cfm/ID/456/dpadm/Department-of-Legislative-Relations/ (retrieved December 3, 2008)).  A total of 662 bills were introduced in the 2008 legislative session, of which the RESC considered 90 with potential impacts in the area of real estate.  Moreover, the RESC proposed amendments, lobbied, otherwise took action with respect to several such bills including HB 1148 (modifying the law of adverse possession), HB 1248 (affecting the law of joint tenancy under C.R.S 38-31-101 and common law with the intention of permitting unequal joint tenancies) and HB 1135 (amending the Colorado Common Interest Ownership Act to invalidate covenants that prohibit reasonable modifications to units to allow use by a disabled person and to require due process in the imposition of fines).  The 2009 legislative session begins in the first full week of January.  The RESC welcomes assistance in reviewing and monitoring bills, and in some cases helping to draft comments or proposed amendments to bills.  If interested, please contact the Section liaison, Dana Collier Smith, at dcolliersmith@cobar.org .
•
Amicus Briefs.  In certain limited circumstances, the RESC will participate as amicus in matters pending before the federal and state courts in Colorado which matters are of special significance to the real estate bar.  For example, the RESC filed an amicus brief in connection with the appeal to the Colorado Supreme Court of the decision in Canterbury v. Kovicich, 74 P.3d 457 (Colo. App. 2003) based on concerns that the position taken by the Court of Appeals regarding the severance of joint tenancies contradicted with the interpretation of the applicable common law widely shared by members of the real estate bar.  The RESC was concerned that such a divergent interpretation could result in a substantial disruption of settled matters and expose members of the bar to significant and unforeseen liability.  In order for the RESC to file an amicus brief, application for approval must first be submitted to the Legislative Policy Committee of the CBA and, upon the recommendation of the Committee, the request is submitted to the Executive Council of the CBA for approval or disapproval.  In some cases the Executive Council may elect to submit a request to the Board of Governors for final decision.  CBA Guidelines for Submitting an Amicus Brief, Amicus Brief Guidelines page of the CBA website (http://www.cobar.org/index.cfm/ID/465/subID/3367/Amicus-Brief-Guidelines/ (retrieved December 3, 2008)).

•
Title Standards.  The Title Standards Committee of the Real Estate Law Section of the CBA is appointed by the RESC and the RESC is represented by a liaison to the Committee.  “The charge of the committee is to consider current title problems and draft and propose title standards or legislation for their solution.”  Real Estate Title Standards (revised and effective July 1, 2008).  The resulting Colorado Real Estate Title Standards address, “the impact of certain specified title issues on the marketability of title” and provide instructions, “as to the duties of an examining attorney and scope of a title search.”  Id.  The Colorado Real Estate Title Standards are available on the RESC page of the CBA website under “Resources” (http://www.cobar.org/index.cfm/ID/20864/REALES/Resources/ (retrieved December 3, 2008)).

•
Real Estate Commission Forms.  The RESC is represented by a liaison to the Real Estate Commission Forms Committee which recommends changes to the forms adopted by the Real Estate Commission “in response to new laws, changes in practice and consideration of public protection.”  Division of Real Estate website (http://www.dora.state.co.us/Real-Estate./brokerlicensing.htm (retrieved December 3, 2008)).  Input of the Council is frequently sought for revisions to forms before they are finalized and approved by the Real Estate Commission.

•
Interprofessional and Housing Council.  Council members represent the RESC and the Bar on committees comprised of members of other professions related to the real estate industry including:

○ 
The Colorado Housing Council, whose purpose is to see to it that the public is better served in its housing needs through the advancement of communication among industry members, delivery of programs and information to the public, cooperation with legislative and regulatory bodies, and coordination with major employers and federal, state and local agencies.  Colorado Housing Council Operating Guidelines (as amended December 12, 2007).  The members of the Colorado Housing Council also include Housing Colorado!, Colorado Apartment Association, Colorado Association of Hispanic Real Estate Professionals, Colorado Association of Mortgage Brokers, Colorado Association of REALTORS, Colorado Bankers Association, Rocky Mountain Home Association, Colorado Mortgage Lenders Association, Community Associations Institute—Rocky Mountain Chapter, and the Independent Bankers of Colorado. 

○ 
The Interprofessional Committee, whose purpose is to promote a better understanding among real estate professionals and whose members also (besides the CBA, represented by the Real Estate Section) include the Colorado Division of Real Estate, Colorado Association of REALTORS, the Land Title Association of Colorado and the Colorado Division of Insurance.  Interprofessional Committee page of the CBA website (http://www.cobar.org/index.cfm/ID/20100/CITP/Interprofessional/ (retrieved December 3, 2008)). 
•
Education.  The members of the RESC plan and present continuing legal education programs for practitioners in order to address existing or developing areas of real estate and title law in Colorado.  Such programs include the annual Colorado Real Estate Symposium (next scheduled for July 16-18, 2009 in Keystone, Colorado), live full and half day programs, video replay programs, teleseminars and monthly topical lunches (held on an alternating basis at the Maggiano’s Denver Pavillions and Maggiano’s Denver Tech Center).  To register on-line or find out more about these programs, simply visit the CBA-CLE web site at http://www.cobar.org/cle.

•
Publications.  The RESC keeps its members informed through quarterly real estate newsletters and periodic key bulletins (distributed to members of the Real Estate Section through e-blast and available on the RESC website), special columns in The Colorado Lawyer and through its page on the CBA website located at http://www.cobar.org/index.cfm/ID/20155/REALS/Real-Estate/.

•
Community Service.  The RESC engages in or supports appropriate charitable projects for the Real Estate Section. For example, the RESC is seeking volunteers from the Real Estate Section to staff the LAWLINE 9 call-in program put on by KUSA (9 News) on June 3rd and September 16th 2009 when the topic will relate to general real estate concerns. In addition, the RESC is putting together an informational program for the public regarding home foreclosure and issues related to buying or selling a home at the Hoffman Heights Library in Aurora on May 2, 2008.

•
Liaisons.  The RESC is represented by a liaison to the Trust and Estate Section of the CBA and by liaisons to other committees, both within and outside of the CBA, including: 

· The Civil Rules Committee appointed by the Colorado Supreme Court, which Committee, “is charged with the responsibility of periodic review, correcting, updating and improvement of all of the State Court Civil Rules except Appellate Rules [now handled by the Appellate Rules Committee] and the Colorado Rules of Evidence [now handled by the Evidence Rules Committee].” Colorado State Judicial Branch website (http://www.courts.state.co.us/Courts/Supreme_Court/Committees/Committee.cfm/Committee_ID/5 (retrieved December 3, 2008)). 

· The Ethics Committee of the CBA which committee is charged with giving its opinion on questions of legal ethics presented to it by CBA members and compiling and publishing such opinions as may be of general interest. Bylaws of The Colorado Bar Association (as adopted as of November 12, 2005).  

If you have questions about the RESC or its activities or if you are interested in volunteering for the RESC or any of its projects or programs please visit its page at the RESC page of the CBA website at http://www.cobar.org/index.cfm/ID/20155/REALS/Real-Estate/ or e-mail Dana Collier Smith at dcolliersmith@cobar.org.

Section News

www.cobar.org/index.cfm/ID/20155/REALES/Real-Estate/ 

We are working to improve the Real Estate Law Section page of the Colorado Bar Association website and need your input and suggestions.  Are there links or other information you have expected to find on the page only to have your hopes dashed?  Have your discovered aspects of the site that you feel could be more user-friendly or informative?  Please e-mail your comments to Dana Collier Smith at dcolliersmith@cobar.org.  We welcome your suggestions and we will carefully review all of them. 

New CREC Forms Available On-Line

Revised forms approved by the Colorado Real Estate Commission are now available on the Commission website.  The revised forms are mandatory for real estate brokers effective January 1, 2009.  Go to http://www.dora.state.co.us/Real-Estate/contracts/contracts.htm and follow the link to "Mandatory 2009 Forms".

Symposium Reminder

CLE and cocktail parties that are not to be missed!  Book your rooms now for the 2009 Real Estate Symposium, July 16-18 at Keystone.

First Real Estate Section Lunch of 2009

Herb Rubenstein, Esq., President of Sustainable Business Group speaks on "What Real Estate Lawyers Need to Know About Energy Conservation:  How to Draft Leases and Contracts that Promote Energy Conservation”  Maggianos (Downtown), Noon-1pm on  Thursday January 8, 2009.  Register by phone or online by Noon on January 6--303-860-1115 x 727, or lunches@cobar.org.

Practice Pointer—Know Your Ethical Obligations Concerning Metadata


If neither you nor anyone working under your supervision uses a computer to send electronic documents, then feel free to disregard this practice pointer.

The Ethics Committee of the Colorado Bar Association earlier this year adopted Formal Opinion 119 on the Disclosure, Review, and Use of Metadata, which addresses the ethical obligations of a lawyer who sends electronic documents and a lawyer receiving electronic documents.

Before summarizing the ethical guidance of Formal Opinion 119, a definition of metadata may be helpful.  Metadata is data embedded in an electronic document that is not visible when viewing the document on the computer screen or as printed on paper.  Metadata can include the editing history of a document, redline changes, comments and other data.  The opinion warns that the variety of metadata is likely to change and expand over time as computer programs change.  Some metadata may be information that is typically (but not always) insignificant, such as the date and time of a viewing or edit of a document.  Other metadata, such as redlining or comments, may typically consist of confidential information that lawyers are ethically obligated to protect from disclosure.

For a lawyer sending an electronic document (a "sending lawyer"), Formal Opinion 119 has the following guidance regarding metadata:

A sending lawyer has a duty to use reasonable care to guard against the disclosure of metadata containing confidential information.

A sending lawyer must be reasonably informed about the types of metadata that may be embedded in a document or file being sent electronically and the steps that can be taken to remove metadata if necessary.

A lawyer supervising the work of others must ensure that appropriate systems are in place to control the transmission of metadata by others in the firm or office.

For a lawyer receiving an electronic document (a "receiving lawyer"), Formal Opinion 119 has the following guidance regarding metadata:

· A receiving lawyer generally may search for and review metadata in an electronic document.  (Note, that this is contrary to the ethical guidance in several other states, where searching or "mining" for metadata is prohibited.)

If a receiving lawyer knows or reasonably should know that metadata contains confidential information, the receiving lawyer should assume that the confidential information was transmitted inadvertently (unless the receiving lawyer knows that confidentiality has been waived), and the receiving lawyer must promptly notify the sending lawyer of the disclosure of confidential information in metadata.

If a receiving lawyer has not yet reviewed metadata in an electronic document and receives notice from the sender that confidential information was inadvertently included in metadata, the receiving lawyer must not examine the metadata and must follow the instructions of the sender regarding disposition of the metadata.

Formal Opinion 119 does not address methods to control metadata.  Methods to guard against disclosure of metadata can be as low-tech as printing and delivering hard copies of documents (rather than electronic documents) or high-tech solutions such as "scrubbing" programs that remove metadata from electronic documents.  Some lawyers also scan and send electronic documents as "pdf" files.  Beware, however, that "pdf" files can have associated metadata. 

The entire text of Formal Opinion 119 (and all currently effective formal ethics opinions) is available on the CBA website at  http://www.cobar.org/index.cfm/ID/386/CETH/Formal-Ethics-Opinions-Index/. 

LANDAMERICA FINANCIAL GROUP BANKRUPTCY AND

SALE OF UNDERWRITERS TO FIDELITY


LandAmerica Financial Group, Inc. (“LFG”) and LandAmerica 1031 Exchange Services, Inc. (“LES”) filed Chapter 11 Bankruptcy in Virginia on November 26, 2008.  In bankruptcy pleadings, LFG stated that it is a holding company, which operates a title insurance business through 600 offices and a network of 8,000 agents.  LFG issues title insurance policies primarily through two principal underwriting subsidiaries:  Commonwealth Land Title Insurance Company (“Commonwealth”) and Lawyers Title Insurance Corporation (“LTIC”).  According to the bankruptcy pleadings, LES operates as a qualified intermediary under Section 1031 of the Internal Revenue Code.  LES and LFG advised the court that the bankruptcy filings were prompted by, among other things, liquidity problems experienced by LES because it invested exchange funds in auction rate securities backed by federally guaranteed student loans, which have recently become difficult or impossible to liquidate at or near par value.  

The bankruptcy filing was accompanied by the announcement of an agreement entered into by LFG to sell the stock of Commonwealth and LTIC  to Fidelity National Financial, Inc (“FNF”), the parent company of Fidelity National Title Insurance Company and Chicago Title Insurance Company. Following the bankruptcy filing, Fidelity National Title Insurance Company and Chicago Title Insurance Company, agreed to reinsure policies underwritten by Commonwealth and LTIC during the transition period between the announced acquisition and the closing on the purchase.  

The acquisition by FNF closed on December 23, 2008.  The total purchase price was approximately $235 million.  The sale to FNF was approved by the Bankruptcy Court, and also by the Nebraska Division of Insurance, which released Commonwealth and LTIC from a statutory rehabilitation proceeding in connection with the sale.  An LFG affiliate also plans to sell United Capital Title Insurance Co. to FNF in the first quarter of 2009, subject to approval by California regulators.

According to FNF, the acquisition of the three LandAmerica companies will give FNF - and its family of title companies, Fidelity National Title Insurance Co., Chicago Title Insurance Company, Alamo Title Insurance, Ticor Title Insurance Co. and Security Union Title Insurance Company – control of roughly 45 percent of the U.S. title insurance business.  

Locally there have been questions raised whether Colorado title agent Land Title Guarantee Company and one of its underwriters, Land Title Insurance Corporation, has any association with the LandAmerica entities.  Land Title officials confirmed that there is no affiliation, and that both Land Title entities have always been independent, locally owned companies.
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