Fall 2008 Newsletter

CBA PRESIDENT PRAISES REAL ESTATE LAWYERS

More than 500 attendees at the July 2008 Real Estate Symposium heard CBA President Bill Walters praise Colorado's real estate lawyers and the CBA Real Estate Section.   Following are his remarks:


Remarks by CBA President Bill Walters

Real Estate Symposium 2008

I want to thank all of you for the opportunity to spend time at this year’s Symposium and let you know how important your contributions are to clients, the profession, and the Colorado Bar Association.  I also want to thank Diane Davies and the Section Council for last night’s dinner.  It was enjoyable and featured some engaging conversation.  I want to thank the Section volunteers, CLE and CBA staff who insure the success of the Symposium and other Real Estate Section events throughout the year.  I also want to thank Bob Holmes who has graciously granted me some of his time this morning.  Bob is a long time advocate for the CBA and has provided pro bono services to the Bar Association – most notably in connection with the CBA’s lease in which he brought the landlord to its knees.  Not only does the CBA have some amazing options under that lease, I think we even secured the mineral interests.  So thank you, Bob, for that.

I want to quickly comment on the Real Estate Section and how important it is to the CBA.  You are one of the most active Sections in the Colorado Bar.  You have over five hundred people here today and what you do for your members is amazing.  This Section’s activities include this 26th Symposium, numerous educational programs throughout the year and the distribution of an informative and valuable newsletter.  Most important, is the ongoing exchange of ideas with one another.  Part of that attitude, of course, is the result of Will Carpenter who has probably taught more people in this audience than anyone else.  I doubt there is anyone who hasn’t read his work or consulted with him over the years.  This mentoring you provide each other is so important and appreciated.

I also want to recognize your Section volunteers for what they do for Colorado jurisprudence – particularly in the legislative process.  For whatever reason, our legislature likes real estate issues.  During the last legislative session, the issue of “adverse possession” captured the General Assembly’s attention.  You should know that there were several volunteers from this Section (who asked that they not be named, much like Lord Voldemort in the Harry Potter series), who performed an incredible job in turning a certain disaster into something that the profession can work with.  I know Will Carpenter will address that topic in detail during this Symposium.

Finally, and this really hits home as I visit our local bar associations around the state, many members of our profession are frustrated by what they see as a lack of civility or lack of professionalism between attorneys.  They are frustrated by the way some lawyers treat each other and they wish we could do something about it.  For my part, I wish I could clone each of you because, in my experience with real estate attorneys, members of your Section set a high standard for civility and professionalism.  Whatever the reason, the way you all respect each other stands out as an example for our profession.  I want to commend you for that attitude and I want to thank you for your continued commitment to the Colorado Bar Association.

_______________________________________________________________________

REAL ESTATE SECTION TOPICAL LUNCHES

Enjoy Maggiano's and earn CLE credit over the lunch hour!  Topical lunches sponsored by the Real Estate Section are monthly events, alternating between the Denver Tech Center and downtown Denver locations of Maggiano's, Noon-1:00pm:

October 7 at Maggiano's Denver Tech Center:  "What Real Estate Lawyers Need to Know about Recent Legislation Affecting Common Interest Communities"

November 5 at Maggiano's Denver Pavilions (topic to be announced)

December 11 at Maggiano's Denver Tech Center (topic to be announced)

Reservations are recommended.  Call Colorado Bar Association, 303-860-1115 x 727, or by email to lunches@cobar.org
________________________________________________________________________

UPCOMING REAL ESTATE CLE PROGRAMS

Live Programs:

Real Estate Fall Update 2008

CLE Live Seminar - CBA-CLE Large Classroom, Denver Friday, Sep. 26, 2008; 9:00 am - 3:45 pm Special law student tuition available for this program - call for details

Residential Landlord-Tenant Law

CLE Live Seminar - CBA-CLE Large Classroom, Denver Thursday, October 16, 2008; 9:00 am - 3:55 pm Special law student tuition available for this program - call for details

Nat'l CLE Conference - Real Estate (multi-day event) CLE Live Seminar -- Marriott Mountain Resort - Vail, Colorado Jan. 3, 2009 - Jan. 7, 2009 all day 

Video Replay Programs:

Quiet Title Actions: The Basics Plus Selected Advanced Topics 

CLE Video Replay - Denver, Colorado Springs, and Grand Junction

Thursday, September 11, 2008; 9:00 am - 4:45 pm  

Special law student tuition available for this program - call for

details

Teleseminars:

Commercial Real Estate Loan Documentation, Parts 1 and 2 (multi-day

event)

Sep. 23, 2008, and Sep. 24, 2008; 11:00 am - 12:00 pm  

Environmental Liability in Real Estate Transactions

Nov. 25, 2008 11:00; am - 12:00 pm  

Choice of Entity for Real Estate Deals

Dec. 4, 2008; 11:00 am - 12:00 pm

To register call (303) 860-0608

To register on-line or find out more about these programs, simply visit the CBA-CLE web site at http://www.cobar.org/cle

Analysis and Commentary:

THE NEW JOINT TENANCY ACT
by

George E. Reeves

_____

A camel looks like a horse that was planned by a committee.
[1]







Vogue Magazine, July 1958.

_____


On April 25, 2008 the Governor signed House Bill 08-1248, “Concerning Joint Tenancy in Real Property”.  This Act provides:


Section 1. 38-31-101, Colorado Revised Statutes, is amended by the addition of the following subsections to read:


38-31-101. Joint tenancy expressed in instrument – when. (1.5)(a) The doctrine of the four unities of time, title, interest, and possession is continued as part of the law of this state subject to subsections (1), (3), (4), (5), (6), and (7) of this section and paragraph (b) of this subsection (1.5).


(b) Subsections (1), (3), (4), (5), (6), and (7) of this section are intended and shall be construed to clarify, supplement, and, limited to their express terms, modify the doctrine of the four unities.


(c) For purposes of this subsection (1.5), the “doctrine of the four unities of time, title, interest, and possession” means the common law doctrine that a joint tenancy is created by conveyance or devise of real property to two or more persons at the same time of the same title to the same interest with the same right of possession and includes the right of survivorship.


(5)(a) Except as provided in sections 38-35-118 and 38-41-202(4), a joint tenant may sever the joint tenancy between himself or herself and all remaining joint tenants by unilaterally executing and recording an instrument conveying his or her interest in real property to himself or herself as a tenant in common. The joint tenancy shall be severed upon recording such instrument. If there are two or more remaining joint tenants, they shall continue to be joint tenants as among themselves.


(b) Filing a petition in bankruptcy by a joint tenant shall not sever a joint tenancy.


(6)(a) The interests in a joint tenancy may be equal or unequal. The interests in a joint tenancy are presumed to be equal and such presumption is:


(I) Conclusive as to all persons who obtain an interest in property held in joint tenancy when such persons are without notice of unequal interests and have relied on an instrument recorded pursuant to section 38-35-109; and


(II) Rebuttable for all other persons.


(b) This subsection (6) does not bar claims for equitable relief as among joint tenants, including but not limited to partition and accounting.


(c) Upon the death of a joint tenant, the deceased joint tenant’s interest is terminated. In the case of one surviving joint tenant, his or her interest in the property shall continue free of the deceased joint tenant’s interest. In the case of two or more surviving joint tenants, their interests shall continue in proportion to their respective interests at the time the joint tenancy was created.


(d) For purposes of the “Colorado Medical Assistance Act”, articles 4, 5, and 6 of title 25.5, C.R.S., a joint tenancy shall be deemed to be a joint tenancy with equal interests among the joint tenants regardless of the language in the deed or other instrument creating the joint tenancy.


(7) Nothing in this section shall be deemed to abrogate any existing case law to the extent that such case law establishes other means of severing a joint tenancy.


Section 2. Safety Clause. The general assembly hereby finds, determines, and declares that this act is necessary for the immediate preservation of the public peace, health, and safety.


The following is a clause-by-clause analysis of this Act.

I.

(1.5)(a) The doctrine of the four unities of time, title, interest, and possession is continued as part of the law of this state subject to subsections (1), (3), (4), (5), (6), and (7) of this section and paragraph (b) of this subsection (1.5).

A.
(1.5)(a) The doctrine of the four unities of time, title, interest, and possession is continued as part of the law of this state . . . .

In Taylor v. Canterbury,
[2] the Colorado Supreme Court stated, in dictum—

“The four unities have been abolished by statute.”
[3]

By providing that the doctrine of the four unities “is continued”, rather than “reinstated”, the General Assembly has in effect refuted the above-quoted dictum and assuaged the fears of real property lawyers that this dictum, if correct, would have resulted in the unsettling of virtually all Colorado real property titles founded in joint tenancy.

B.
(1.5)(a) . . . subject to subsections (1), (3), (4), (5), (6), and (7) of this section and paragraph (b) of this subsection (1.5).
Subsections (1), (3), and (4)
[4] are part of the original statute, and were not amended by the Act.

Subsections (5) and (7) relate to the severance of a joint tenancy, and are discussed below.

Subsection (6) provides for unequal interests in a joint tenancy, and is discussed in detail below.

Paragraph (b) of subsection 1.5 sets out the legislative intent and is discussed below.

II


(1.5)(b) Subsections (1), (3), (4), (5), (6), and (7) of this section are intended and shall be construed to clarify, supplement, and, limited to their express terms, modify the doctrine of the four unities.

Subsections (1), (3), and (4) are part of the original statute, and were not amended by the Act. Since these subsections, and particularly subsection (1), embody the principles of the doctrine of the four unities, they would seem to have no additional role in “clarify[ing], supplement[ing], and . . . modify[ing]” the doctrine of the four unities.
[5] 


Subsection (5) relates to the severance of a joint tenancy and, as mentioned below, embodies the principles of the doctrine of the four unities. Therefore it would seem to have no additional role in “clarify[ing], supplement[ing], and . . . modify[ing]” the doctrine of the four unities.


Subsection (6) is discussed in detail below.


Subsection (7) merely incorporates existing case law regarding the severance of joint tenancies. Therefore, it would seem to have no additional role in “clarify[ing], supplement[ing], and . . . modify[ing]” the doctrine of the four unities.


Only time will tell how successful these subsections will be in clarifying the doctrine of the four unities.

III


(1.5)(c) For purposes of this subsection (1.5), the “doctrine of the four unities of time, title, interest, and possession” means the common law doctrine that a joint tenancy is created by conveyance or devise of real property to two or more persons at the same time of the same title to the same interest with the same right of possession and includes the right of survivorship.

A.
(1.5)(c) . . . a joint tenancy is created by conveyance or devise of real property to two or more persons at the same time of the same title to the same interest with the same right of possession . . . .

This is blackletter law from Real Property 101.


The important phrase in this sentence is “the same interest”.  The “same interest”, at common law, is the whole of the property:
•
“. . . each of the two joint-tenants has a concurrent interest in the whole.”
[6] (Emphasis supplied.)

•
“Every joint tenant owns the undivided whole of the property, he does not own a fractional part.”
[7] (Emphasis supplied.)

•
“Every joint tenant owns an undivided whole of the property . . . .”
[8] (Emphasis supplied.)

It is from the fact that each joint tenant owns the whole of the property, of course, that the unity of interest arises.

B.
(1.5)(c) . . . and includes the right of survivorship.


This is merely a recognition of the fact that, at common law, the right of survivorship is a consequence of the unity of interest of joint tenants,
[9] each joint tenant owning an identical interest, which is an undivided whole of the property.

IV


(5)(a) Except as provided in sections 38-35-118 and 38-41-202(4), a joint tenant may sever the joint tenancy between himself or herself and all remaining joint tenants by unilaterally executing and recording an instrument conveying his or her interest in real property to himself or herself as a tenant in common. The joint tenancy shall be severed upon recording such instrument. If there are two or more remaining joint tenants, they shall continue to be joint tenants as among themselves.

A.
(5)(a) Except as provided in sections 38-35-118 and 38-41-202(4) . . . .

C.R.S. § 38-25-118 provides that “to convey or encumber homestead property, the husband and wife, if the owner is married, shall execute the conveyance or conveyances.” C.R.S. § 38-41-202(4) provides that where a declaration of homestead has been recorded, “the signature of both spouses to convey or encumber such property shall be required”. Therefore, the unilateral self-conveyance method approved by the Colorado Supreme Court in Canterbury does not apply to property held as homestead property by husband and wife.

B.
(5)(a) . . . by unilaterally executing and recording an instrument conveying his or her interest in real property to himself or herself as a tenant in common. . . .
This is, essentially, the holding in Canterbury. As indicated in the Court’s opinion, at common law a deed from one joint tenant to himself did not operate to sever any of the four unities, but only because under the common law rules of conveyancing “a conveyance to oneself has no legal consequence and therefore does not destroy any unities”.
[10]  (Emphasis supplied.)   Conversely, such a deed, if valid, would have severed the unities of time, title, and interest to the same extent as if the conveyance had been made through a straw man.
[11]  Since Canterbury permitted a grantor to convey to himself, at least for the purpose of terminating a joint tenancy, Taylor’s deed, recognized as being valid notwithstanding the fact that he was both grantor and a grantee, terminated the joint tenancy in the time-honored common-law manner by destroying the unities of time, title, and interest.
[12]  Therefore, once the “notion that one could not be a grantor and a grantee”
[13] is overcome, neither Taylor’s quitclaim deed in Canterbury nor a deed executed under subsection (1) “conflicts with the four unities doctrine”
[14], directly or indirectly. 

It should be noted, however, that in Canterbury, Taylor did not convey “his interest” back “to himself”.  Rather, he purported to convey the property as a whole, both his interest and Canterbury’s interest, to himself and Canterbury as tenants in common.  Since Taylor could not convey the interest of Canterbury, but only his own interest,
[15] the quitclaim deed executed by Taylor alone was good only as Taylor’s own interest, which it did convey to himself and Canterbury as tenants in common. As a result, the tenancy in common so created consisted of a 25% interest in Taylor and a 75% interest in Canterbury, a circumstance not commented upon, and perhaps overlooked, by the Colorado Supreme Court, and certainly a result not anticipated by Taylor. Joint tenants seeking to sever a joint tenancy by self-conveyance should therefore be aware that the method used in Canterbury is not to be recommended.

C.
(5)(a) . . . The joint tenancy shall be severed upon recording such instrument. . . .
This provision is an exception to the usual rule that an unrecorded instrument is nevertheless valid as between the parties and those having notice.
[16]
D.
(5)(a) . . . If there are two or more remaining joint tenants, they shall continue to be joint tenants as among themselves.

This provision is in accord with current Colorado law.
[17]
V

(5)(b) Filing a petition in bankruptcy by a joint tenant shall not sever a joint tenancy.


This provision negates the holding of In re Lambert.
[18]
VI

(6)(a) The interests in a joint tenancy may be equal or unequal. The interests in a joint tenancy are presumed to be equal and such presumption is:


(I) Conclusive as to all persons who obtain an interest in property held in joint tenancy when such persons are without notice of unequal interests and have relied on an instrument recorded pursuant to section 38-35-109; and


(II) Rebuttable for all other persons.


(b) This subsection (6) does not bar claims for equitable relief as among joint tenants, including but not limited to partition and accounting.


(c) Upon the death of a joint tenant, the deceased joint tenant’s interest is terminated. In the case of one surviving joint tenant, his or her interest in the property shall continue free of the deceased joint tenant’s interest. In the case of two or more surviving joint tenants, their interests shall continue in proportion to their respective interests at the time the joint tenancy was created.


(d) For purposes of the “Colorado Medical Assistance Act”, articles 4, 5, and 6 of title 25.5, C.R.S., a joint tenancy shall be deemed to be a joint tenancy with equal interests among the joint tenants regardless of the language in the deed or other instrument creating the joint tenancy.

A.
(6)(a) The interests in a joint tenancy may be equal or unequal. . . .


It is, of course, impossible to reconcile the concept that each joint tenant owns the whole of the property with the concept that their interests may be “unequal”. One resolution of this dilemma is to regard the statute: First, continuing common-law joint tenancy with the four common-law unities in subsection 1.5(a), and Second, creating a form of statutory joint tenancy for unequal joint tenancies, with the four unities modified as provided in subsection (6).
[19] Under this view of the statute, the provisions of subsection (6) would be applicable only to unequal joint tenancies.

B.
(6)(a). . .  The interests in a joint tenancy are presumed to be equal . . . .
This provision perpetuates the mistaken notion, first advanced in Nippel v. Hammond,
[20] that “It is a presumption of law, that the shares of several co-tenants, whether they be tenants in common or joint-tenants, are equal.”
[21] (Emphasis supplied.) At common law, there was no room for any presumption regarding the interests of joint tenants.
[22]
C.
(6)(a). . .  and such presumption is:

(I) Conclusive as to all persons who obtain an interest in property held in joint tenancy when such persons are without notice of unequal interests and have relied upon an instrument recorded pursuant to section 38-35-109; and


(II) Rebuttable for all other persons.


The “instrument recorded pursuant to section 38-35-109” cannot be the instrument by which an unequal joint tenancy is created, since that instrument would provide “persons who obtain an interest in the property” with “notice of unequal interests”. Furthermore, in the absence of actual notice, if the instrument by which an unequal joint tenancy is created is not recorded, the “persons who obtain an interest in the property” are not only “without notice of the unequal interests”, but (except as mentioned below) are without notice of any interest in the unequal joint tenants. Thus, it would appear that subsection (6)(a)(I) applies only in cases where the joint tenants originally acquire the property as common-law joint tenants (the conveyance or devise creating the common-law joint tenancy being the “instrument recorded pursuant to section 38-35-109”) and then, by an unrecorded conveyance to themselves, either directly or through a straw man, transform the common-law joint tenancy into an statutory unequal joint tenancy.


The provision that the presumption that the interests in a joint tenancy are equal is rebuttable for persons other than those who obtain an interest in the property without notice of unequal interests suggests that, at any time, such “other persons”
[23] would be able to prove, aliunde, that the interests in the joint tenancy were unequal, although for what purpose such “other persons” would seek to prove that the interests were unequal is not immediately evident.

D.
(6)(b) This subsection (6) does not bar claims for equitable relief as among joint tenants, including but not limited to partition and accounting.

This subsection merely codifies the holding in Duston v. Duston.
[24]
E.
(6)(c) Upon the death of a joint tenant, the deceased joint tenant’s interest is terminated. . . .

Although perhaps belaboring the obvious, this provision makes it clear that the deceased joint tenant’s interest does not pass to his heirs or devisees.

F.
(6)(c) . . . In the case of one surviving joint tenant, his or her interest in the property shall continue free of the deceased joint tenant’s interest. . . . 

In this provision it appears that, by creating unequal joint tenancies, the General Assembly has created some unintended consequences, as illustrated by the following two examples.


Example 1:


X owns blackacre, and conveys blackacre to “A and B, as joint tenants”. A then dies.


A and B each have “the same interest”. Subsection (1.5)(c).


At common law, this interest is the whole of the property. See III.A., above.


Under subsection (6)(c),
[25] upon A’s death, his “interest is terminated”, and B’s interest, which is the whole of the property, “shall continue free of the deceased joint tenant’s [A’s] interest.” Thus, when A dies, B continues to own the whole of the property, but his interest is no longer subject to the similar interest of A, which terminated when A died.
[26]

Example 2:

X owns blackacre, and conveys blackacre to “A and B, as joint tenants, A to have a 1/3 interest and B to have a 2/3 interest”. A then dies.


A has a 1/3 interest, and B has a 2/3 interest. Subsection (6)(a). Neither A nor B owns the whole of the property, because the provisions of subsection (1.5)(c) (which would have provided that A and B have “the same interest”--i.e., the whole of the property--and therefore a “unity of interest”), are nevertheless “subject to subsections . . . (6) . . . of this section”.  Thus, the common-law mechanism set out in subsection (1.5)(c), by virtue of which A and B would have the same interest, each being the whole of the property, has been “modified” by subsection (6)(a), which  provides that “the interests in a joint tenancy may be . . .  unequal”. (It would be the height of sophistry to argue that “the same” interest can be “unequal”, or that “unequal” interests are “the same”.)
[27]

Under subsection (6)(c), upon A’s death, his “interest is terminated”, and B’s interest “shall continue free of the deceased joint tenant’s [A’s] interest.” But B’s interest, i.e., the interest which “shall continue”, is not the whole of the property, as in Example 1 above, but (in this particular case) a 2/3 interest in the property. In other words, since B never had an interest in the whole of the property, as was the case in Example 1, above, his interest, i.e., the interest which “shall continue”, can only be a 2/3 interest. Thus, with respect to a joint tenancy created under subsection (6), the fact that the interests may be unequal “modifies” (by eliminating it) the common-law unity of interest and therefore also the common-law right of survivorship consequent upon that unity of interest. But the statute, in providing for unequal interests does not create a concomitant statutory right of “survivorship” whereby the interest of a deceased unequal joint tenant “passes”, in some fashion, to the other joint tenant or tenants.
[28] Merely providing that the interest of the surviving tenant “shall continue free of the deceased joint tenant’s interest” does not in any manner transfer the interest of the deceased joint tenant or create a right of survivorship.


The question, then, is what happens to the interest which A held prior to his death, i.e., the 1/3 interest which, by statute, was “terminated”? Clearly that interest terminates upon A’s death, and therefore does not pass to his heirs or devisees. But the statute does not vest that interest in B,
[29] for, as mentioned above, for the statute is clear that it is only the surviving joint tenant’s interest in the property (here, B’s 2/3 interest) that continues “free of the deceased joint tenant’s interest”.
[30] The only logical answer would seem to be that the 1/3 interest in Blackacre reverts to X in the same manner that property subject to a life estate or determinable fee reverts to the grantor who created such interest upon the occurrence of the event which terminates the preceding estate.

G.
(6)(c) . . . In the case of two or more surviving joint tenants, their interests shall continue in proportion to their respective interests at the time the joint tenancy was created.


This provision is in accord with current Colorado law.
[31]
H.
(6)(d) For purposes of the “Colorado Medical Assistance Act”, articles 4, 5, and 6 of title 25.5, C.R.S., a joint tenancy shall be deemed to be a joint tenancy with equal interests among the joint tenants regardless of the language of the deed or other instrument creating the joint tenancy.

This provision of the statute would seem to undermine the purpose of seeking to legitimize the creation of unequal joint tenancies. It appears that the primary, if not the sole, purpose of unequal joint tenancies is to facilitate the desire of some homeowners to—

“. . . [transfer] a small percentage interest to a child (thereby minimizing the transfer penalty) while permitting the home to pass to such child by right of survivorship upon the parent’s death (thereby escaping estate recovery for past Medicaid benefits paid on behalf of the parent).”
[32]  (Emphasis supplied.)

VII


(7) Nothing in this section shall be deemed to abrogate any existing case law to the extent that such case law establishes other means of severing a joint tenancy.


A joint tenancy may be severed when one or more joint tenants manifests an intent to terminate the right of survivorship,
[33] or by mutual agreement.
[34]
________________


George E. Reeves is the author of Colorado Real Property Law, available from Bradford Publishing Co.


[1] Specifically, one may conjecture that the first part of subsection (1.5)(a) and all of subsections (1.5)(c), (5), (6)(b), and (7) of the Act were contributed by real property lawyers; that the last part of subsection (1.5)(a) and all of subsections (1.5)(b), and (6)(a) and (c) of the Act were contributed by the trusts & estates and elder law lawyers, and that subsection (6)(d) of the Act was contributed by the Medicaid lawyers. 
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12 In the words of Canterbury (referring to pre-Canterbury types of trans-actions): “. . . because legal title was transferred, the unities of time and title were destroyed, and therefore the joint tenancy, and the survivorship interest associated with it, were destroyed as well.”  92 P.3d at 966. (Emphasis supplied.) It is feckless to say that in Canterbury the unities of time and title are not destroyed because Taylor already owned an interest in the property and therefore, while he conveyed something to Canterbury, he conveyed nothing to himself.  The quintessential fact of Canterbury is that Taylor did convey his interest (or at least a part of it) to himself.
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15 In re Estate of Lee, 170 Colo. 419, 462 P.2d 492 (1969); First National Bank v. Energy Fuels Corp., 200 Colo. 540, 618 P.2d 1115 (1980).

16 See C.R.S. § 38-35-109(1).

17 See, e.g., Alden v. Alden, 155 Colo. 511, 393 P.2d 5 (1964).

18 34 B.R. 41 (Bankr.D.Colo.1983).

19 Subsection (6) does not modify the unities of time, title, or possession. It does “modify” the unity of interest by eliminating it.

20 4 Colo. 211 (1878).
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24 31 Colo.App. 147, 498 P.2d 1174 (1972). In Duston father and son acquired property as tenants in common, each paying one-half of the purchase price.  Then father and son conveyed the property to father, son, and son’s wife as joint tenants.  Father and son continued to pay one-half each of the taxes and other expenses on the property.  In an action for partition, the trial court held that there was no intent on the part of the father to make a gift to son’s wife, and that wife never acquired any interest from father.  The court granted partition, awarding one-half to father and one-half to son and wife together.  This decision was affirmed on appeal, the Colorado Court of Appeals saying, “Grantees under a joint tenancy deed are presumed to own equal shares in the property conveyed”, citing Nippel, but then noting that the presumption is rebuttable.  Duston is an example of the principle that, upon partition, the court may divide the property or its proceeds in an equitable manner.

25 It is not clear that subsection (6)(c) applies to common-law joint tenancies formed under subsection (1), although the result at common law would be the same.

26 Park State Bank v. McClean, 660 P.2d 13 (Colo.App. 1982).

27 But one might say, however: “. . . the Legislature gave, and the Legislature hath taken away; blessed be the name of the Legislature.” Job 1:20-21 (KJV), as modified.

28 At common law, the surviving joint tenant does not take any new or additional interest by virtue of the death of his joint tenant, but rather, under the original conveyance by which the joint tenancy was created, his interest in the whole of the property (by virtue of the “unity of interest”) is merely freed from the participation of the other. Park State Bank v. McLean, 660 P.2d 13 (Colo.App. 1982). Nothing “passes” to the surviving joint tenant.  Even Canterbury recognizes that at common law “[u]pon the death of one joint tenant, that tenant’s share in the property does not pass through will or the rules of intestate succession.” 92 P.3d at 964.  
29 It is perhaps significant that subsection (6)(c), providing for unequal joint tenancies, does not refer to “the right of survivorship” which, in subsection (1.5)(c) is mentioned in connection with the conveyance of “the same interest” to two or more persons.

30 Since neither A nor B ever owned the whole of the property, it would seem that each of their interests was, ab initio, free of any interest of the other joint tenant. Thus, the distinction between an unequal “joint tenancy” created under subsection (6) and a common-law tenancy in common is, at best, ephemeral.

31 See, e.g., Alden v. Alden, 155 Colo. 511, 393 P.2d 5 (1964).

32 Trust & Estate Section, “Medicaid Treatment of the Home Before and After Eligibility”, Council Notes, Vol. No. 1. In In re Estate of Lasater, 30 Kan.App.2d 1021, 54 P.3d 511 (2002) the Kansas Court of Appeals considered the grant of life estates of 1% and 99%, respectively in “joint tenancy ownership” and held that the grant created a unity of interest. It is not without significance that the party challenging the unequal joint tenancy was the Estate Recovery Unit of the Kansas Department of Social and Rehabilitation Services. It is also not without significance that after the decision in In re Lasater was handed down, Kansas provided by statute:


“If an individual received any medical assistance after July 1, 2004 . . . which forms the basis for a claim . . . , such claim shall apply to the individual’s medical assistance estate. . . .  The medical assistance estate includes, without limitation assets conveyed to a survivor, heir or assign of the deceased recipient through joint tenancy, tenancy in common, survivorship, transfer-on-death, payable–on-death contract, life estate trust, annuities or similar arrangement.”

 K.S.A. § 39-709(g)(3)(A) (Emphasis supplied).

33 Mangus v. Miller, 35 Colo.App. 115, 532 P.2d 368 (1974).

34 Mann v. Bradley, 188 Colo. 392, 535 P.2d 213 (1975).

REQUEST FOR INPUT ON REAL ESTATE SECTION WEB PAGE

We are working to improve the Real Estate Law Section page of the Colorado Bar Association website and need your input and suggestions.  Are there links or other information you have expected to find on the page only to have your hopes dashed?  Have your discovered aspects of the site that you feel could be more user-friendly or informative?  Please visit the Real Estate Law Section page at http://www.cobar.org/index.cfm/ID/20155/REALES/Real-Estate/ and e-mail your comments to Dana Collier Smith at dcolliersmith@cobar.org.  We welcome your suggestions and  will carefully review all of them.

GOLD MEDAL IN BEIJING

Congratulations to Section Member Larry Castle, whose daughter Sarah Castle helped lead Team USA to a gold medal in wheelchair basketball at the 2008 Paralympic Games in Beijing this month.  Sarah previously competed in swimming at the 2000 and 2004 Paralympic Games.  










































































































