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INTRODUCTION


As every Colorado lawyer knows, Colorado lawyers are mandated to obtain CLE-credits for legal ethics continually throughout their professional lives. Colorado lawyers diligently comply with this mandate and attend, or listen to taped, lectures on legal ethics to learn about the rules currently governing legal ethics. 


This Introduction has a purpose: to remind that the Colorado Rules of Professional Conduct and the special ethical rules promulgated by government agencies are only parts of a vast social institution that we call The Law. 

What is The Law? Innumerable people have sought unsuccessfully for centuries to define it, so I share with you some favorite – and hopefully – useful descriptions of this vital social institution.


“Law is the highest reason, implanted in Nature, which commands what ought to be done and forbids the opposite.”  Cicero (106-43 B.C.), De Re Publica, De Legibus.

“For in all the states of created beings, capable of laws, where there is no law, there is no freedom.” John Locke (1632-1704), Of Civil Government.

“… As the usages of society alter, the law must adapt itself to the various situations of mankind.”  Lord Mansfield in Barwell v. Brooks, (1784), 3 Doug. 371.

“The law is the witness and external deposit of our moral life. Its history is the history of the moral development of the race.” Oliver Wendell Holmes, The 
Path of the Law, Collected Legal Papers” (1921).
I. SOME GENERAL COMMENTS ABOUT THE REVISED COLORADO RULES OF PROFESSIONAL CONDUCT, effective January 1, 2008.

A. Preamble. 

1.  The Preamble to the revised Colorado Rules of Professional Conduct that became effective January 1, 2008 (the Rules), begins with this sentence: 
A lawyer, as a member of the legal profession, is a representative of clients, an officer of the legal system, and a public citizen having special responsibility for the quality of justice. 
The Preamble then sets forth the lawyer’s responsibilities in each of the lawyer’s defined capacities as a representative of clients, officer of the courts, and public citizen.

2. The Preamble states this frank acknowledgment with respect to conflicts of interest:
Virtually all difficult ethical problems arise from conflict between a lawyer’s responsibilities to clients, to the legal system and to the lawyer’s own interest in remaining an ethical person while earning a satisfactory living.


B. Scope

1. The Scope of the Rules begins with the oft-quoted statement: “The Rules of Professional Conduct are rules of reason.” 


2. Important! The text of Scope states unequivocally:

Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should it create any presumption in such a case that a legal duty has been breached. . . Nevertheless, since the Rules do establish standards of conduct by lawyers, a lawyer’s violation of a Rule may be evidence of breach of the applicable standard of conduct.  

C. Terminology: Before the revision of the Rules that became effective January 1, 2008, the Preamble and Scope were followed by a third part entitled “Terminology.” That is now replaced by a new Rule 1.0 that has some key changes in terminology.

D.  Rule 1.0  Terminology

1.  Caveat: The revised ABA revised/Colorado Rule 1.0 has several key changes in definitions of terms used in the revised Rules. Hence, knowledge of these new definitions is prerequisite to an accurate understanding of the revised Rules.


2. Important example: effective client consent to a concurrent consentable conflicted representation. Formerly a “consultation” was necessary to obtain an effective consent to a consentable conflicted representation. Now, the definitions of “consult” and “consultation” are gone. Replacing the former requirement is obtaining an”informed consent, confirmed in writing."  
a. According to Rule 1.7, “Conflict of Interest: Current Clients”, notwithstanding a concurrent conflict of interest, a lawyer may represent a client if the representation meets all of four tests, one of which is “each affected client gives informed consent, confirmed in writing.


b. Rule 1.0’s definition of informed consent:
‘Informed consent’ denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.


c. Rule 1.0’s definition of “confirmed in writing" is broad:
‘Confirmed in writing’, when used in reference to the informed consent of a person, denotes informed consent that is given in writing by the person or a writing that a lawyer promptly transmits to the person confirming an oral informed consent. See paragraph (e) for the definition of “informed consent. If it is not feasible to obtain or transmit the writing at the time the person gives informed consent, then the lawyer must obtain or transmit within a reasonable time thereafter. 
E.  Rule 1.6  Ethical Duty of Confidentiality


1.
Scope. Under Rule 1.6, the ethical duty of confidentiality is broader in scope than the attorney-client privilege. Rule 1.6 protects “information relating to representation of a client.”  Also, the roots of the attorney-client privilege differ from those of the ethical duty of confidentiality: the privilege has its roots in the law of evidence; the ethical duty in the fiduciary duty area of agency law. 

2. Rule 1.6, Confidentiality of Information


Rule 1.6(a):  A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation, or the disclosure is permitted by paragraph (b).


Rule 1.6(b):  A lawyer may reveal information relating to the representation of a client to the extent that the lawyer reasonably believes necessary:

3. The seven exceptions in subparagraph (b) that allow the 

attorney to reveal otherwise confidential information are not listed here because beyond the scope of this lecture. Attention is directed, however, to the exception that lawyers really need: the lawyer’s otherwise forbidden disclosure of confidential information is allowable “to comply with other law or a court order.” 

           F. Conflicts of Interest
1. Introductory Comments. Every lawyer knows that the ethics of the legal profession forbid representation of a client if the representation of that client will conflict with the interests of other clients or with the lawyer’s own personal interests. Every lawyer also knows the difficulties of applying in practice the ethical precept of “no conflict of interest.”


Concededly the ethical rules regarding conflicts of interest are beyond the scope of this lecture. Nonetheless, the author of this outline believes that no presentation on legal ethics is complete without at least a reminder of the pervasive effect that conflicts of interest – their determination and application – have on the practice of law. Indeed, the Preamble to both the former and the revised Rules of Professional Conduct:
Virtually all difficult ethical problems arise from conflict between a lawyer’s responsibilities to clients, to the legal system and to the lawyer’s own interest in remaining an ethical person while earning a satisfactory living..


The Colorado Rules of Professional Conduct have six Rules that address conflict of interest: 1.7, Conflict of Interest: Current Client; 1.8, Conflict of Interest: Current Client – Specific Rules; 1.9, Duties to Former Clients; 1.10, Imputation of Conflicts of Interest: General Rule; 1.11, Special Conflicts of Interest for Former and Current Government Officers and Employees; 1.12, Former Judge, Arbitrator 
Or Other Third
 Party Neutral.
 
2.  Rule 1.7 - Conflict of Interest: Current Client 



(a)
Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:




(1)
the representation of one client 




will be directly adverse to another client; or,




(2)
there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.




(b)
Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

(1)
the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;
(2)
the representation is not prohibited by law;

(3)
the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4)
each affected client gives informed consent, confirmed in writing.
Rule 1.7 is frequently applicable and is quoted here in its entirety to serve as a reminder that: (1) a lawyer may represent a concurrent conflict of interest only if all four of the listed requirements are met;  (2) the client’s “informed consent confirmed in writing” as defined in Rule 1.0 must be obtained as one of the four requirements; and, (3) not all conflicts are consentable.

G.  Rule 1.13  Organization as Client.   
1. Rule 1.13 is the ethical polestar for the lawyer whose practice is mainly the representation of entities. The Rule is lengthy and so are its Comments, but worth the transactional lawyer’s time to review. Rule 1.13 is beyond the scope of this lecture’s topic and indeed, Rule 1.13 could well serve as the sole topic of a CLE ethics lecture.
2 Reminder: under former Rule 1.13, the lawyer employed or retained by an entity, had no ethical choice but to resign if the entity, despite the lawyer’s advice, persisted in unlawful conduct. Under revised Rule 1.13, the lawyer in that unhappy6 situation has the option of (1) resignation, or (2) despite Rule 1.6 (Duty of Confidentiality), revealing that information relating to that representation “only if and to the extent that the lawyer believes necessary to prevent substantial injury to the organization.”
II. ETHICS-RELATED RECENT DEVELOPMENTS IN TAX, BUSINESS, REAL ESTATE, AND ESTATE AND PROBATE AREAS OF LAW

Introduction. The members of the four sections of the CBA Bar who have this joint meeting every December for two short lectures on ethics may all, for this purpose be deemed “transactional lawyers.”  All the Colorado Rules of Professional Conduct apply to transactional lawyers, but obviously some Rules are more relevant than others.

In addition to the Colorado Rules of Professional Conduct, the lawyer may also be subject to ethical rules promulgated by government agencies that regulate the area of law in which the lawyer practices. Here are several examples: (1) U.S. Treasury Department, Circular 230 regulating attorneys, accountants, and several other designated professionals in their practice before the Internal Revenue Service; and, (2) Sarbanes-Oxley Act,  § 307 and SEC regulations issued under that section.  Thus, tax lawyers and securities lawyers are subject to compliance with two sets of ethical rules.

A. The Tax Lawyer and Circular 230

Introduction.  In the September 2008 issue of The Colorado Lawyer is an excellent article by three of our own CBA members that is entitled: “Final Circular 230 Regulations Affect Practice Before the IRS.”  Recommended Reading.

1. Circular 230 governs the right of attorneys inter alia to practice before the Internal Revenue Service (IRS), and its broad range covers from eligibility to penalties for non-compliance. Here is a very short summary of four of the major amendments that the IRS made to Circular 230, effective September, 2007.

a. Section 10.20 of Circular 230 requires, under certain prescribed conditions, that the practitioner disclose to the IRS information about the identity 
of persons who may have or control the possession of requested documents.

Caveat: This provision could be deemed to conflict with Colorado Rule of Professional Conduct 1.6, Confidentiality of Information, although arguably within  the permitted disclosure of Rule 1.6(b)(6): “to comply with other law or court order.” [emphasis added.]  
b. The practitioner must notify a client about any non-compliance, error or omission on the client’s part, and in addition Section 10.21 requires the practitioner to advise the client of the adverse consequences of such non-compliance. This requirement is consistent with CBA Formal Ethics Opinion 113, “Ethical Duty of Attorney to Disclose Errors to Clients” (November 19, 2005).

c. Section 10.27 provides clarification of the rules governing the prohibition of a contingent fee  for positions taken or to be taken on an original tax return; and, a contingent fee may be charged for services rendered in specific situations stated in § 10.27(b)(2), (3), and (4).

d. New regulations in Circular 230 address matters such as (1)  the return of the client’s records, (2) lawyer’s advertising and solicitations, (3) the “disreputable conduct” of the practitioners; and, (4) IRS disciplinary proceedings.

2.   Proposed New Penalties.  Under Sections 6694 and 7701(36) of the Internal Revenue Code of 1986, as amended (the IRC)  and applicable Proposed Treasury Regulations, released June 16, 2008, REG –1292243-07, lawyers and their firms rendering tax advice would be subject to substantial monetary penalties.  IRS Notice 2008-13 provides guidance regarding implementation of substantially increased penalties for tax return preparers. Reminder: the attorney is deemed to be a “tax return preparer” for purposes of the heavy penalty provisions even though the attorney has served as a tax advisor only and may never have even seen the tax return.
B. The Real Estate Lawyer

1. Sad news for real estate lawyers! In 2008, the American Bar Association Standing Committee on Lawyers’ Professional Liability published its study, study, “Profile of Legal Malpractice Claims: 2004-2007”. The study revealed that  malpractice claims arising out of real estate  deals rose substantially during that period and now rank second in number only to personal injury claims – pulled nearly even with the latter. Claims arising out of real estate matters rose from 16.46 of all claims in the former report to 20.05 percent, almost equal with the 21.56 percent for personal injury.

N.B. The data did not include litigation pleadings, but covered drafting errors in documents such as contracts, leases, deeds, and wills.
2. Glad news for real estate lawyers:  the Colorado Court of Appeals held in State Farm and Casualty Co., as subrogee v. Weiss et al., 194 P.3d 1073 (Sept. 2008) that an insurer’s equitable subrogation suit will not lie  against a lawyer and his firm. The subrogation suit was based on the theory of legal malpractice arising out of the defendant lawyer’s advice to a homeowners’ association   concerning its covenants.
3. Reminder: Colorado Formal Ethics Opinion No. 68 (April 20, 1985), although now over 20 years since announced, has not been amended. Opinion No. 68 applies to four of the most common conflict situations, including representing both the buyer and the seller in a residential real estate transaction
4. Colorado Rule of Professional Conduct 1.7, “Conflict of Interest: Current Client”, is especially relevant for the real estate lawyer. If a real estate lawyer undertakes multiple representation in a complex commercial real estate transaction, Comment [23] gives guidance to the lawyer. 
5. Caveat: If the real estate lawyer seeks to obtain consent to a consentable conflict of interest, to have that consent be effect, the lawyer needs “an informed consent, confirmed in writing”, as those terms are defined in Rule 1.0.

C. The Trust and Estates Lawyer

1. As members of the CBA section on trusts and estates know, practitioners in these areas of law generally accept the American College of Trust and Estate Counsel [“ACTEC”] is the bellwether of the practice and ethical standards for their areas of practice. In 2006, ACTEC published its 4th edition of the ACTEC Commentaries that reflects all the changes that the ABA made to the 2000 Model Rules of Professional Conduct (the revised rules that Colorado has adopted with some changes and that are effective January 1, 2008). Members of the CBA Trusts and Estates section may have already read the ACTEC Commentaries on the revised Model Rules; if not, they are Recommended Reading in this outline author’s opinion.

2. ACTEC (American College of Trust and Estate Counsel]. The ACTEC Commentaries were made on selected Model Rules, and a list of these revised Model Rules -- all of which list Colorado has adopted in substantially the same language, with a thumbnail description of the ACTEC Commentary -- follows. [This part of the outline is the same as in 2007, because a search of the internet disclosed no changes in the Commentaries in 2008.]
· Rule 1.1 – Competence.  The estate planning lawyer may generally rely on the information that the client provides unless “the circumstances indicate that the information should be verified.”  
· Rule 1.2 – Scope of Representation and Allocation of Authority

Between Client an Lawyer.  The Commentaries state that the nature and extent of the estate lawyer’s duties to the fiduciary and to the beneficiaries of the estate and trust is “one of the most controversial topics touched upon by the Commentaries.” The majority of cases dealing with this ethical issue have held that the lawyer’s duty to use reasonable care is owed only to the fiduciary client.

· Rule 1.4 – Communications The execution of estate planning documents and completion of related matters, such as asset transfer to a trustee, usually terminates the representation by the estate planning lawyer.  Nonetheless, that lawyer may send the client a letter, form letter, or brochure informing of changes in the law that might affect the client. Otherwise, the estate planning lawyer’s representation remains dormant.

· Rule 1.6 – Confidentiality of Information.  Probably the most difficult and most common issue for the estate planning lawyer arises from representation of both husband and wife. For example, one spouse may not want to share information about marital infidelity with the other spouse. The issue of confidentiality and the effect of the joint representation on the attorney-client privilege needs to be discussed at the initial stage of the representation.  

ACTEC Commentaries apparently take the position that representing multiple clients in appropriate cases “should be positively encouraged” because the nature of trusts and estate practice is usually non-adversarial.

· Rule 1.7 – Conflict of Interest: Current Clients. Adoption of the Commentaries to this Rule generated much controversy by ACTEC. The result was a modified but controversial position that almost always the lawyer should not represent both parties to a pre-nuptial agreement, this representation is not proscribed. 
· Rule 1.8: Conflict of Interest; Current Clients: Specific Rules
The ACTEC Commentary to this rule, referring to Rule 1.8(k), disapproves the lawyer’s drafting a document or a will designating the lawyer or law firm to serve as counsel to the fiduciary or instructing the fiduciary to use a particular lawyer.

· Rule 1.19: Duties to Former Clients. This Rule applies to the representation of an estate planning lawyers, whose representation of a client becomes “dormant” when the planning is completed. If the lawyer has represented both husband and wife, a potential exists for conflict if, for example, the lawyer undertakes to represent only the husband. 
· Rule 1.14: Client with Diminished Capacity. The ACTEC Commentary to Rule 1.14 merits the attention of every trust and estate planning lawyer. The Commentary adopts the majority view that a lawyer has implied authority to disclose confidential information to take protective action when the lawyer becomes aware of substantial harm to the client. The Commentary details the factors that the lawyer should consider before making such disclosures.
3. The trust and estate lawyer has special ethical issues with which to deal, including identification of the client, the frequency of multiple representation, and the ever looming potential conflict of interest. The ACTEC Commentaries to the revised ABA Model Rules of Professional Conduct, equally pertinent to the Colo. RPC, are a recommended reference for lawyers in the CBA Trust and Estates Section of the Colorado Bar Association.


D. The Business Lawyer


1. Introduction. Because the description “”business lawyer” encompasses many areas of law, this outline cannot address separately each of those areas. Instead, the outline will list the Colorado Rules of Professional Conduct most pertinent for the business lawyer and also several new developments in the area of business law that have ethical implications.

2. Here is a list of the Colorado Rules of Professional Conduct that appertain to the business lawyer, and hence both Rule and its Comment merit the lawyer’s careful review:
Rule 1.1
Competence

Rule 1.2
Scope of Representation
Rule 1.6
Confidentiality of Information

Rule 1.7
Conflict of Interest: Current Client

Rule 1.8
Conflict of Interest: Current Clients – Specific Rules
Rule 1.9
Duties to Former Clients

Rule 1.10
Imputation of Conflicts of Interest: General Rule

Rule  1.11
Special Conflicts of Interest for Former and Current


Government Officers and Employees

Rule 1.12
Conflicts of Interest: Former Judge, Arbitrator or


Other Third Party Neutral

Rule 1.13
Organization as Client – the Business Lawyer’s



Ethical Polestar

Rule 2.3
Evaluation for Use by Third Person

Rule 4.1
Truthfulness in Statements to Others

3. Attorney-Client Privilege. Although the ethical duty of confidentiality, Rule 1.6 of information between attorney and client, differs from the attorney-client privilege, they have a close kinship. Lawyers have been fighting vigorously in recent years for the survival of the attorney-client privilege.


a. As recently as August 2008, a panel of lawyers   at a program sponsored by the Association of Professional Responsibility Lawyers, identified several groups attacking the continuance of the attorney-client privilege, with the U.S. Department of Justice leading the attack.  

b. Good news. In September 2008, the Department of Justice issued its manual for federal prosecutors that prohibits them from considering whether a corporation waived confidential privileges in making a decision  about leniency in criminal charges. In October 2008, the SEC issued a manual for enforcement that directs its staff not to request attorney-client privilege waivers  during investigations.


4. The Securities Lawyer. The Colorado securities lawyer, in addition to complying with the Colorado Rules of Professional Conduct, needs to comply with the Sarbanes-Oxley Act, both statute and regulations governing attorneys.
Note: for an interesting “read” about the effect of Sarbanes-Oxley on corporate  counsel and on the corporation, see the article by a corporate general counsel that is printed as part of a business law symposium, 2007 Case Western Reserve University, Winter 2007, 57 Case W. Res. 357.


5. Third-Party Legal Opinion Practice. This is now a well-established distinct area of legal practice. The first Rule of the Colorado Rules of Professional Conduct, Rule 1.1, “Competence” and is comprised of only two sentences:

     
A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

In 2008, the TriBar, which has for years periodically prepared and disseminated reports on third-party opinion practice, issued a one-page “Statement on the Role of Customary Practice in the Preparation and Understanding of Third Party Legal Opinions”, published first in the ABA’s The Business Lawyer, 63 Bus.Law. 1277 (August 2008).  

Note: the business lawyer interested in reading the current specifics of third-party legal opinions will find useful Chapter 1B, 2008 Supplement to Holderness and Wunnicke, “Legal Opinion Letters Formbook” (2d ed.).
6. A final item for the business lawyer is the Golden Rule, which business lawyers who engage in rendering third-party legal opinions have adopted – an ethical precept of which all business lawyers can and should be proud.
GOLDEN RULE



An opinion giver should not be asked to render

an opinion that counsel for the recipient would not render if it were the opinion giver and possessed the requisite expertise.  Similarly, an opinion giver should not  refuse to render an opinion that lawyers experienced in the matters under consideration would commonly render in comparable situations, assuming that the requested opinion is otherwise consistent with these Guidelines
and the opinion giver has the requisite expertise and in its professional judgment is able to render the opinion.  Opinion givers and counsel for opinion recipients should be guided by a sense of professionalism and not treat opinions simply as if they were terms in a business negotiation.
III. Personal Ethical Precepts 


In May 1981, I was privileged to deliver the keynote address to the University of Colorado School of Law graduating class.  Now, twenty-seven years later, I re-read my text and decided to share its message with you.  These are my reflections based on now 62 years of active practice and they form the matrix for my view of The Good Lawyer in the 21st Century.  

Although I have never held political office nor was a judge, I have many memories to sort: for over 20 years, the hot pit of the trial court; over 45 years in the austere chambers of appellate courts; and, the law office with its long and demanding hours. 

I still believe, as I did twenty-seven years ago, that The Good Lawyer should have eight attributes, and it is about these attributes that I talk to you today because I believe that they undergird legal ethics. 

1.
Humility.
I have never known a competent lawyer or able judge who did not have humility in the law.  The law is too vast and complex to know it all or even a major part.  No lawyer should ever hesitate to admit “I don’t know” – and then proceed to find out.  Justice Holmes truly spoke, almost a hundred years ago, that “the law is made by the Bar, even more than by the Bench.”

2.
Long and patient labor.
The practice of law is hard work.  The lawyer’s obligation is to put forth all the work appropriate to serve well and truly the client’s cause.  The wage of glibness and an ability to “wing it” is malpractice.

3.
Wise and resourceful counsel.
Hasty judgments are the antithesis of sound counsel.  Consideration of all facets of a problem and deliberation are prerequisite to proper legal advice.  We cannot become too easily content with general principles of law, because our concern should be with the solution of a particular case.

In finding the solution, be resourceful.  Were every lawyer constrained to do only that which has been done before, law would become static and thereby no longer responsive to the changing legal needs of society.

4.
Broad cultural interests, which I use for want of a better phrase.  This attribute is not to be mistaken for recommending that a lawyer should be a pedant or a snob.  Rather, a true correlation exists between a lawyer’s excellence and a lawyer’s general knowledge.  Remember the unkind caution of Edmund Burke:

Law sharpens the mind by narrowing it.

I suggest that history, the arts, music, drama, poetry, philosophy and all the now called “liberal arts” provide breadth and depth to the lawyer’s ability and character.  Surely we should all have some acquaintance with Plato, Aristotle, Homer, Shakespeare, Bacon, Milton, Dante, Montaigne, and Montesquieu.  Surely we should all know as friends the great writers on jurisprudence:  Lord Coke, Blackstone, Pollock, Maitland, Cardozo, and Holmes, Learned Hand, to name but a few from an illustrious roster.

Justice Holmes rightly deplored that the practical-minded undervalue the importance of jurisprudence.  Jurisprudence is the philosophy and science of law.  Jurisprudence is the root of the law that we practice.  A lawyer who is ignorant of or pays no heed to jurisprudence only ploddingly plies a trade.  A knowledge of jurisprudence enables a lawyer to apply resourcefully and credibly broad rules to particular cases.  

5.
Courtesy.
A hallmark of a great lawyer is courtesy:  to court, litigants, witnesses, and other lawyers.  A lawyer demeans the profession by indulging in the now too frequent bitter personal colloquy with opposing counsel.  Even Shakespeare, who was no admirer of lawyers, had Tranio say in The Taming of the Shrew:

And do as adversaries do in law –

Strive mightily, but eat and drink as friends.

Lawyers are all colleagues at the Bar, and I submit that sincere courtesy between and among lawyers in their dealings with each other is an essential attribute of professional excellence.

6.
Faithful performance of the lawyer’s duty to client.
The lawyer’s obligation to the client has remained constant for almost 600 years.  In Blackstone’s Commentaries, we read:

So early as the statute 4 Henry IV c. 18, it was enacted, that attorneys should be examined by the judges, and none admitted but such as were virtuous, learned and sworn to do their duty.

No more stringent fiduciary duty exists than that between lawyer and client.  The most frequent breaches of the lawyer’s duty are, according to recent data, defrauding clients, representing conflicting interests, negligent handling of clients’ affairs, such as failing to file meritorious claims before expiration of the statutory limitations, gross overcharging, charging for work not done, and incompetence.  What an evil list!

The lawyer’s duty to a client is simply stated: to serve the client with integrity, fidelity, and competence. Whether fulfillment of that duty be easy or burdensome, the duty remains the same.

7.
Service to the Organized Bar.
We would be inexcusably naïve not to recognize that public respect for law, lawyers, and judges is now at dangerously low ebb.  I grant you that this is not a new phenomenon.  As long ago as the New Testament, St. Luke’s Gospel declares:

Woe unto you, ye lawyers!

For ye lade man with

burdens grievous to be borne . . .

We all recall the famous line in Shakespeare’s Henry VI, that is always quoted out of its context which was that our demise was the first step toward tyranny:

The first thing we do, 

let’s kill all the lawyers.


The task of fostering the legal profession to its former status of the most honored profession is a heavy but necessary one.  Public respect for law, public confidence in the judicial system by which law is administered, and public faith in lawyers is essential to fulfillment of the American ideals of liberty and justice.

We have not the time, nor I the wisdom, to say how all this is to be accomplished.  But I subscribe to the belief of the great jurist Learned Hand:

It is not in books that the law can live but in the consciousness of the profession as a whole.
I urge you, therefore, to give unstinting service to the organized bar; local and state bar associations, as well as the American Bar Association.  I commend this course because the conjoined efforts of all able and honest lawyers can more effectively, than by separate effort, purify the wellsprings of our profession.

8. Ethical Conduct. Although mentioned last, I submit that the primary attribute of a lawyer should be ethical conduct, in every circumstance and always.  “Ethics” is derived from the Greek word which pertains to character, so when I speak of ethics for a lawyer, I speak of a lawyer’s character.

Let me indulge in some personal observations.  The cliché to obey not only the letter but the spirit of the law is not a cliché in the context of legal ethics.  To know the contents of the Rules of Professional Conduct and to keep apprised of newly promulgated rules and issued ethics opinions are basic obligations. – but they do not suffice.  To be an ethical lawyer demands a commitment of spirit and respect for what is right.

Let me state some specific observations.  I have come to believe that an incompetent lawyer cannot be an ethical lawyer.  When the client pays a fee to the lawyer, the client justifiably expects and is entitled to skilled legal service.  Competence alone, of course, does not equate with legal ethics.  As lawyers, we should repudiate the doctrine that the end justifies the means.  The legal profession should not tolerate the lawyer who believes and practices that the “name of the game” is winning, no matter how the victory be won.

If these views seem harsh, I remind you of the high purposes of the legal profession:  To nurture an orderly society by aiding to solve the numerous and diverse questions – legal and constitutional – to which the daily affairs and business of our society give rise; to foster and protect the rights of all persons; and, to promote justice.  These purposes provide a noble and continuing challenge, which only a legal profession with a high ethical standard can meet.

My personal guidelines to ethical behavior are quite homely.  One is that being ethical is like being pregnant.  Either you are or you are not.  Similarly, a lawyer cannot be somewhat ethical in handling a legal matter.  My other guideline is this:  If you ask yourself whether you may ethically do something, don’t do it.  The fact that the question arose in your mind seems sufficient warning not to take the proposed action.  Borderline ethical conduct may conform to the letter, but is contrary to the spirit, of the ethical standards of our profession.

I urge you not to be tolerant of those lawyers who demean the profession that they have been privileged to join, and paraphrase the great text of John Donne:

No lawyer is an island, entire of itself . . . any lawyer’s betrayal of the lawyer’s trust diminishes me as a lawyer.

If you are thinking that my views are inconsistent with earning good profits from our chosen means of livelihood, I still believe, based upon experience, that this is not so.

I also believe that to survive the realities of law practice, you should promptly discard any illusions about our profession.  But never discard your ideals.

The Legal Profession In The 21st Century

The 21st century is already witnessing much litigation arising from legal malpractice. Although the rules and opinions prescribing and proscribing our conduct as lawyers continue to proliferate, maintenance of our legal system compels that our underlying standards and responsibilities remain unchanged.


Stated simply, changing times may compel changing the application of the basic standards of our American legal system – but the basic standards of integrity and competence remain unchanged. What are those standards?

Ethical and moral precepts cannot be precisely defined, but centuries ago, Quintus Horatius Flaccus gave us a guide: “There are certain limits, on either side of which right cannot exist.”


The 21st century was irrevocably marred in its first year by a day of infamy: September 11, 2001. I believe that the tragedy of that day and subsequent barbaric events add to the obligations of all lawyers in the United States. John Locke, whose ideas underlie our Constitution, declared: “Wherever Law ends, Tyranny begins.” The law has honored us with many benefits, including freedom; now as lawyers may we honor the law by practicing its precepts with skill and integrity.


Finally, I share with you a quotation from Marcus Aurelius that has served as my personal credo for 60 years at the Bar:

Never esteem aught of advantage which will oblige you

to break your faith, or to desert your honor.
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