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Agency

Colorado Court of Appeals

Carl’s Italian Restaurant v. Truck Insurance Exchange, 183 P.3d 636 (Colo. App. 2007), cert. denied, 2008 WL 2008622 (Colo. May 12, 2008).
In this declaratory judgment action concerning a business owner’s liability insurance policy, plaintiffs, Carl’s Italian Restaurant (Carl’s) and Arellano, appeal from the trial court’s determination that defendant, Truck Insurance Exchange (Truck), had no duty to defend Carl’s against Arellano’s complaint and no duty to indemnify Carl’s for any damages sought by Arellano. The judgment is affirmed.

Arellano alleged she was injured in an automobile collision with another driver, Perigo, and that Perigo was an employee or apparent agent of Carl’s at the time of the accident. Arrellano requested damages on several theories of tort liability against Perigo and Carl’s.

Carl’s business owner’s liability policy with Truck contained an "auto exclusion" clause that excluded coverage for bodily injury or property damage arising out of the ownership, maintenance, use, or entrustment to others of any auto owned or operated by or rented or loaned to any insured. An "insured" included Carl’s employees while working within the scope of their employment or performing duties related to the conduct of Carl’s business.  Based on this auto exclusion, Truck refused to defend and indemnify Carl’s for any damages awarded to Arellano. 

This declaratory judgment action was brought to determine whether Truck had a duty to defend and indemnify under the policy. Truck moved to dismiss and the trial court granted the motion.

On appeal, plaintiffs assert that Perigo could be deemed a temporary worker or apparent agent of Carl’s, in which case the exclusion would not apply. The Colorado Court of Appeals agrees with the trial court that Perigo was neither of these.

Under the policy, a "temporary worker" must be "furnished" by a third party, and nothing in the complaint indicated Perigo was furnished by a temporary worker agency or any other entity. Plaintiffs argue that a worker could "furnish himself" to an employer. The Court rejects this argument, finding that to adopt such an interpretation would allow an employee to be categorized as a "temporary worker" whenever it was convenient to do so.

Plaintiffs also contend that because the complaint alleged that Carl’s controlled or supervised Perigo’s driving as an "apparent agent," the auto exclusion was inapplicable. The Court holds that, as a matter of law, the concept of "apparent agency" does not apply.  To hold a principal liable based on the acts of an apparent agent in a tort action, the tort must have resulted from the injured party’s reliance on the agent’s apparent authority. This usually arises through voluntary interactions in which the third party can assess the agent’s authority. In an auto accident such as this, there is no reliance by the injured person on the authority of the agent in getting hurt.
Economic Loss Rule

Colorado Court of Appeals   

Rhino Fund, LLLP v. Hutchins, ___ P.3d ___, 2008 WL 2522308 (Colo. App. June 26, 2008).
Michael W. Hutchins appeals a judgment of the trial court finding him personally liable to Rhino Fund, LLLP (Rhino) for conversion and civil theft. The judgment is affirmed.

Rhino agreed to lend $1.25 million toward a new fund initiated by All Terrain Property Funds, LP (All Terrain). As collateral, All Terrain pledged the proceeds from six specific nonperforming loans (NPLs) that were in the process of collection to secure repayment of Rhino’s $1.25 million. All Terrain was required to place the proceeds from the six NPLs into an escrow for the benefit of Rhino. Hutchins, who managed All Terrain, failed to place the NPL funds into the escrow after receiving the $1.25 million. 

Following a Bench trial, the court found Hutchins personally liable under the civil theft statute. Hutchins contends the trial court erred in finding him personally liable to Rhino for conversion and civil theft. Hutchins relies on the "Investor Agreement," wherein All Terrain and Rhino waived any personal liability of the other company’s employees or officers. However, Section 15 of the Investor Agreement violates public policy and is unenforceable to the extent it purports to bar Rhino from asserting claims against Hutchins for the intentional torts of conversion and civil theft. 

Hutchins argues the economic loss rule precluded the trial court from imposing tort liability on him. The economic loss rule applies where the plaintiff has an enforceable contractual remedy against the person or entity sought to be charged with liability. Here, Rhino has no contractual remedy against Hutchins for his conversion and civil theft, because the contract was entered into by All Terrain and Rhino. Therefore, because Hutchins’s conversion and theft were based on acts independent of the contractual breach, the trial court correctly concluded the economic loss doctrine does not apply. 

According to Hutchins, the trial court erred in finding him liable to Rhino for conversion and civil theft because Rhino failed to prove the requisite ownership or property interest in the funds obtained from the sale of the collateral to support those claims. All Terrain, acting through Hutchins, did not perform its obligation to place the proceeds of the collateral in escrow, "thereby taking dominion over the funds," which was underscored when Rhino’s requests for the return of its money were refused by Hutchins. Accordingly, the elements for a claim of conversion were established in this case. The judgment is affirmed.

United States Fire Insurance Co. v. Sonitrol Management Corp.; Core-Mark Midcontinent, Inc. v. Sonitrol Management Corp., ___ P.3d ___, 2008 WL 2837540, (Colo.App.  2008).
In this case, two groups of plaintiffs that had filed separate actions appeal two orders for summary judgment issued in favor of Sonitrol Management Corporation (Sonitrol). Plaintiffs in the first case (collectively, Insurers) and plaintiffs in the second case (collectively, Core-Mark) argue the same legal issues in similar briefs, with similar answers from Sonitrol. Accordingly, the Court of Appeals consolidated the appeals. The judgments are reversed in part and the case is remanded. 

Core-Mark distributes merchandise to convenience stores. It leased a warehouse for storing inventory; the Insurers insured the warehouse and inventory. Sonitrol provided security and fire alarm services for the property. Sonitrol failed to respond to burglar activity at the warehouse, and the warehouse was looted and burned to the ground. Core-Mark and the Insurers filed separate lawsuits against Sonitrol. The trial court granted summary judgment in favor of Sonitrol, concluding (1) the economic loss rule barred tort claims; and (2) the limitation of liability clause was enforceable as to the Insurers and Core-Mark.

Core-Mark and the Insurers contend the district court erred in dismissing their negligence claims under the economic loss rule, because Sonitrol owed an independent duty of care. The Court disagrees. A party suffering only economic loss from the breach of an express or implied contractual duty may not assert a tort claim for such a breach absent an independent duty of care under tort law. The contract between Sonitrol and Core-Mark defined Sonitrol’s duties with respect to reasonable care. Thus, Core-Mark’s losses are economic losses proceeding from the breach of a contractual duty, and Core-Mark’s tort claim is barred by the economic loss rule. 

Core-Mark and the Insurers also contend the district court erred in holding that the limitation of liability clause in the contract with Sonitrol was enforceable, because the issue of whether Sonitrol acted willfully and wantonly should have been decided by the fact finder. The Court agrees. A limitation of liability clause may not be enforced where it attempts to limit one party to nominal damage in a claim for willful or wanton negligence. Here, multiple audio activations were received by two operators over a period of several hours. The operators reset the alarms without listening to recorded audio or live audio, or calling police. A jury could conclude this was purposeful conduct committed recklessly with conscious disregard for the rights and safety of others. The summary judgments are reversed, and the cases are remanded to the district court for further proceedings.
Contracts

Colorado Supreme Court

Acoustic Marketing Research, Inc. v. Technics, LLC, ___ P.3d ___, 2008 WL 5064753 (Colo. December 02, 2008)
The Supreme Court evaluated whether a medical device refurbisher found in breach of its contract with a technical consulting firm can be held liable for lost future royalties arising from the breach. Acoustic Marketing Research, Inc., doing business as Sonora Medical Systems, Inc. (Sonora), argued that because its contract with Technics, Inc. permitted it to cease royalty-generating activity at any time, an award of future royalty damages to Technics is speculative as a matter of law. Sonora thus appealed the decision of the Court of Appeals, which affirmed the lump sum award of future royalty damages to Technics.

The Supreme Court affirmed the decision of the Court of Appeals. The Supreme Court held that future damages, including lost future royalties, may be awarded in a breach of contract action if they are demonstrated with reasonable certainty. Although the contract at issue permitted Sonora to stop royalty-generating activity at any time, the Court concluded it was a question for the jury whether Sonora would, indeed, stop. Where there is sufficient reliable evidence royalties would have accrued but for a defendant’s breach, the jury is permitted to assess the amount of the lost royalties from the best evidence the nature of the case allows.

Lewis v. Lewis, ___ P.3d ___, 2008 WL 2581563 (Colo. 2008).
Ex-wife brought an unjust enrichment action against her former in-laws when house she had lived in for 14 years was sold for significant profit after she separated from her husband. Following a bench trial, the trial court entered judgment for ex-wife, and former in-laws appealed. The Court of Appeals reversed.

In this appeal, Cassandra Lewis seeks to reverse the ruling of the Colorado Court of Appeals, which overturned the trial court’s order awarding her the proceeds of the house sale. The Supreme Court reverses the decision of the Court of Appeals. 

In overruling the Court of Appeals, the Supreme Court holds that appellate courts should review a finding of unjust enrichment for abuse of discretion. Further, the Supreme Court holds that in claims arising from a failed gift or failed contract by a close family member or confidant, whether enrichment from the contribution of the other party is unjust is determined by considering whether the benefiting party acted in significant deviation with the parties’ mutual purpose. When a party has benefited from a significant deviation from this mutual purpose, the deviating party has been unjustly enriched. The Court orders reinstatement of the trial court’s ruling in petitioner’s favor.

Robinson v. Colorado State Lottery Division, 179 P.3d 998 (Colo. 2008).
The Supreme Court reviews whether claims against the Colorado State Lottery Division (Lottery) by petitioner, a scratch ticket purchaser, are barred by the Colorado Governmental Immunity Act (CGIA).  Under the CGIA, public entities are immune from liability in all claims for injury that lie in tort or could lie in tort. However, the CGIA was not intended to apply to actions grounded in contract. Petitioner filed contract claims and an unjust enrichment claim against the Lottery, alleging that the Lottery continues to sell scratch tickets for months after all the represented and advertised prizes already have been awarded. 

The Supreme Court finds that the underlying injury asserted in petitioner’s claims arises out of the alleged misrepresentations of the Lottery. Thus, the Court holds that petitioner’s contract and unjust enrichment claims lie in tort or could lie in tort and therefore are barred by the CGIA. 

Accordingly, the Court affirms the dismissal of petitioner’s claims under the CGIA.

Georg and Freestyle Sports Marketing, Inc. v. Metro Fixtures Contractors, Inc., 178 P.3d 1209 (Colo. 2008).
Freestyle’s bookkeeper, Cassandra Demery, embezzled over $200,000 from the company, and her employment was terminated upon this discovery. Shortly after leaving Freestyle, Demery began work at Metro Fixtures where she wrote a check from Metro’s bank account repaying the money owed to Freestyle. Demery told Georg, Freestyle’s president, that she had obtained a loan from Metro to repay Freestyle. Two years later, Metro discovered the transaction and sued Georg and Freestyle for theft, conversion, aiding and abetting a breach of fiduciary duty, conspiracy and unjust enrichment.

The Court of Appeals partially reversed the trial court’s grant of summary judgment in favor of Freestyle Sports Marketing, Inc. (Freestyle), ruling that Freestyle was not a holder in due course because it was not a holder that had actual possession of the negotiable instrument at issue in this action. The Supreme Court granted certiorari in this case to address an issue of first impression in Colorado regarding whether under CRS §§ 4-1-201(b)(20) and 4-3-302, Colorado’s codification of the Uniform Commercial Code, a person can be a holder of a negotiable instrument entitled to holder in due course status under a theory of constructive possession of a negotiable instrument. 
The Supreme Court holds that Freestyle was a holder of the negotiable instrument at issue—a check—through constructive possession. A holder in due course must meet five conditions:  (1) be a holder; (2) of a negotiable instrument; (3) for value; (4) in good faith; (5) without notice of certain problems with the instrument. The Court also holds that under CRS §§ 4-3-302 and -306, Freestyle qualifies as a holder in due course and takes the negotiable instrument free of any claims by Metro Fixtures Contractors, Inc. The judgment is reversed and the case is remanded with directions.
Colorado Court of Appeals
Suss Pontiac-GMC, Inc. v. Boddicker, __ P.3d ___, 2008 WL 5003735 (Colo.App. November 26, 2008 ).
Plaintiff Suss Pontiac-GMC, Inc. (Suss) leased real estate from defendant Boddicker under a contract that contained a purchase option. The contract stated that Suss could exercise the option by notifying Boddicker of its intent to buy the property; the notice was to be sent by certified mail, return receipt requested. The contract also stated that if Suss did not exercise the option by June 1, 2006, the rental provisions would automatically renew for five years.

On May 25, 2006, Suss sent notice by first-class mail of its intent to buy the property. On May 31, Boddicker replied, through counsel, that he had received the letter. Later, however, Boddicker declined to honor the option on the ground that Suss had failed to send its notice by certified mail pursuant to the terms of the contract.

Suss sued for specific performance of the purchase option. Boddicker counterclaimed that Suss had defaulted on rent payments required under the automatic renewal provision. Both parties moved for summary judgment. The trial court held that Suss had properly exercised the option and granted summary judgment in Suss’s favor.

On appeal, Boddicker argued that the trial court erred in granting summary judgment in Suss’s favor, because Suss did not send the notice pursuant to the terms of the contract. The Court of Appeals disagreed. Where notice to exercise an option is not delivered pursuant to the exact terms of the contract, the option should be enforced if the alternative delivery method results in actual notice and is timely received. Here, the alternative delivery method satisfied the reasonable intent of the parties and thus complied with the contract. Therefore, Suss effectively exercised the option by sending notice using first-class mail. The judgment was affirmed, and the case was remanded to the trial court to determine and award the reasonable attorney fees that Suss incurred on appeal.
Marquardt v. Perry, ___ P.3d ___, 2008 WL 5173626 (Colo.App. December 11, 2008).
Perry and Marquardt had been personal friends for more than thirty years. During part of that time, Perry had been successfully investing funds with an out-of-town stockbroker. When a new opportunity arose for Perry to invest in a particular trade that promised returns in excess of 40 percent, Perry found he lacked the entire sum he needed to complete the investment. Perry asked Marquardt whether she was interested in investing the $200,000 he needed to complete the trade. In an e-mail to Marquardt, Perry stated that Marquardt would receive the profit out of the trade—$80,000—and that Perry would pay the taxes. Perry also stated that he would guarantee Marquardt’s $200,000. Approximately an hour after receiving the e-mail, Marquardt wired the funds to the stockbroker.

The trade was fraudulent, Marquardt lost his investment, and the stockbroker was convicted of wire fraud. Marquardt demanded that Perry honor his guaranty. When he refused, she commenced this action for breach of contract and promissory estoppel.

A jury found in favor of Perry on the breach of contract claim. The jury found that although Perry had offered to guarantee Marquardt’s investment, Marquardt had not accepted the offer.

The court then conducted a Bench trial on the equitable promissory estoppel claim, finding for Marquardt. Perry appealed on the grounds that the court’s determination was inconsistent with the jury verdict and, therefore, deprived him of his right to the jury’s findings. The Court of Appeals disagreed. 

The Court rejected Perry’s assertion that acceptance in the breach of contract context is the equivalent of reliance in the promissory estoppel context, and that the jury’s finding that Marquardt failed to accept Perry’s offer precluded a finding of reliance as a matter of law. The Court held that failure to accept an offer does not preclude the possibility of reliance on the offer as a matter of law.

The Court similarly rejected Perry’s argument that the court’s finding of reliance were at odds with the jury’s determination that Marquardt did not formally accept Perry’s offer. Here, despite the lack of a formal acceptance, the court could find that Marquardt relied on Perry’s promise to guarantee her funds and that she did so by wiring her funds to his account. The judgment was affirmed.

Chandler-McPhail v. Duffey, MD. ___ P.3d___, 2008 WL 3088430 (Colo.App. 2008).
In this medical malpractice action, plaintiff appeals from the trial court’s judgment awarding Dr. Duffey costs incurred in the defense of this action that resulted in a jury verdict in favor of Dr. Duffey. The judgment is reversed.

Plaintiff was insured by Kaiser Foundation Health Plan of Colorado (Kaiser) through her employer. The coverage was described in an Evidence of Coverage (EOC). Under the terms of the EOC, plaintiff is a "member" residing in the "Colorado Springs service area" and was required to choose a "primary care plan physician." If she didn’t choose, one would be selected for her.

"Affiliated physicians" offer primary and specialty care. Dr. Duffey is an affiliated physician in Colorado Springs. Members must obtain a referral from their primary care plan physician before receiving services from an affiliated physician. Plaintiff’s primary care physician generated a referral for her to see Dr. Duffey, an orthopedic specialist. Dr. Duffey performed hip replacement surgery. Plaintiff filed this action when complications arose from that procedure.

A jury returned a verdict in favor of Dr. Duffey, and he filed a bill of costs pursuant to C.R.C.P. 54 and CRS § 13-16-105. Plaintiff objected, arguing Dr. Duffey had waived his right to recover the expenses of litigation under a provision in the EOC stating that in "any dispute between a Member and Health Plan or Plan Providers, each party will bear its own attorneys’ fees and other expenses." The trial court found that Dr. Duffey was not bound by this provision, because he was neither a party to the agreement nor an intended direct beneficiary of it. It entered judgment for costs in the amount of $46,898.02. The sole issue on appeal is whether Dr. Duffey is precluded under the EOC from collecting costs as the prevailing party in the litigation. The Court of Appeals finds that he is.

Neither party disputes the trial court’s ruling that plaintiff was a third-party beneficiary of the EOC, which was between her employer and Kaiser. Dr. Duffey argues that he is neither a signatory to nor a third-party beneficiary of the EOC and, thus, it shouldn’t be enforceable against him. The Court concludes that because affiliated physicians directly benefit from the EOC, it is enforceable against them. Accordingly, the trial court erred by ruling that the EOC’s attorney fees and other expenses provision was not applicable to disputes resolved by litigation. The judgment is reversed.
Ranta Construction, Inc. v. Anderson, ___ P.3d ___, 2008 WL 2522237 (Colo. App. June 26, 2008).
Defendants (owners) appeal the trial court’s judgment in favor of plaintiffs and the court’s decision in favor of the third-party defendant. The Court of Appeals affirms the decisions and remands the case with directions.

The owners and Ranta Construction, Inc. (contractor) signed an agreement to build a custom home in Telluride. The contract price was approximately $1.5 million. The owners elected to manage the contract in lieu of the architect. They selected custom windows manufactured by Heritage Woodwork Company (manufacturer), and purchased and paid for them directly through Telluride Window & Doors (vendor). No defects were observed by the contractor or an owner present on delivery. Shortly after installation, defects began appearing, including bowing, breaking, and leaking.

The defects were determined to be the result of defective glass and the sealing system. Before the contractor and vendor could complete repairs, one of the owners sprayed the windows with water, which made the scheduled repairs impossible. Shortly thereafter, the owners barred the vendor and contractor from the property and withheld all progress payments due to the contractor.

Settlement negotiations failed, the owners discharged their counsel, and the contractor informed them it was initiating foreclosure on its previously recorded mechanic’s lien. The owners terminated the construction contract and asserted counterclaims, including breach of contract, breach of warranties, and excessive lien. They also asserted third-party claims against the vendor, the manufacturer, the glass manufacturer, and a purported window distributor. The window distributor was dismissed, and the manufacturer declared bankruptcy and discontinued participation in the case.

The court found that the owners interfered with the contractor’s right to repair the windows, wrongfully withheld progress payments, and thereby breached the contract, excusing further performance by the contractor. It also found that the windows were defective and the vendor was liable to the owners for breach of warranty. The vendor moved for a judgment notwithstanding the verdict, arguing that under the breach of warranty claim, it had a right to repair the windows. The trial court agreed, reversed its judgment against the vendor, and granted attorney fees and costs under CRS § 13-17-102.

On appeal, the owners contend the trial court erred in concluding the contractor had a right to repair the defective windows rather than a duty to replace them. The Court disagrees. Based on  the contract terms and conditions, the Court concludes that the contractor was required to inspect all materials on delivery; if no defect was discovered until the goods were incorporated into the work, the contractor is required to remedy the defect in a manner that it deems appropriate to meet the contract requirements. 

The owners also contend the trial court erred in construing the contract in such a way as to conclude they breached it. The Court disagrees, finding that the contractor’s performance was reasonable and the record and documents support the finding that the owners breached by stopping the work. Similarly, the Court disagrees with the owners’ argument that they were entitled to withhold all progress payments based on the failure to remedy the defective windows. 

The Court concludes the trial court was correct in its construction of CRS §§ 4-2-508 and -608 regarding its claims against the vendor, but for different reasons. The owners properly revoked their acceptance under § 4-2-608, but then accepted the windows on the condition the defects would be cured, thereby precluding any claim for breach of warranty until the vendor had been afforded a reasonable opportunity to cure.

The Court disagrees that it was error to award attorney fees to the vendor pursuant to CRS § 13-17-102. Because the owners failed to provide any evidence that the vendor was a subcontractor or any public impact of any purported action, the Court perceives no abuse of discretion in the trial court’s finding that the claims were groundless.
Tricon Kent Co. v. Lafarge North America, Inc., 186 P.3d 155 (Colo. App. 2008).
Lafarge North America, Inc. (Lafarge) was the general contractor for a highway construction project. Lafarge subcontracted with Tricon Kent Co. (Tricon) to perform the earthwork on the project. Tricon alleges that the scope of its work was changed during the performance of the subcontract because of Lafarge’s failure to schedule and sequence the project in accordance with the requirements of the prime contract and with the ordinary custom and practice in the industry. Tricon maintains that Lafarge’s interference with Tricon’s performance of the subcontract caused it to encounter significant obstacles and costly delays. 

Lafarge contends that the trial court erred in denying its motion for a directed verdict, because the uncontroverted evidence established the existence of a valid and enforceable "no damages for delay" clause in the subcontract. "No damages for delay" clauses are valid and enforceable in Colorado, but they are to be strictly construed against the owner or contractee. Active interference, fraud, misrepresentation, or bad faith by an owner or contractor is a recognized exception to such clauses. A plaintiff contractor or subcontractor claiming active interference on the part of the defendant owner or contractee needs to show only that the defendant committed an affirmative, willful act that unreasonably interfered with the plaintiff's performance of the contract, regardless of whether it was undertaken in bad faith. 

Tricon presented sufficient evidence for the jury to find such interference by Lafarge. This evidence included testimony that Lafarge (1) failed properly to schedule, sequence, and coordinate Tricon’s activities on the project; (2) ordered Tricon to proceed with its work knowing that another subcontractor had not completed the work needed for Tricon to proceed; (3) threatened Tricon with liquidated damages if it did not perform the out-of-sequence work; and (4) knew Tricon needed two lane openings for efficient performance of its work, yet failed to provide it with open lane access. Thus, the trial court did not err in denying Lafarge’s motion for a directed verdict. The judgment is affirmed.
Boulder Plaza Residential, LLC v. Summit Flooring, LLC, ___ P.3d ___, 2008 WL 1746059 (Colo. App.  2008).
Plaintiff, Boulder Plaza Residential, LLC (BPR), appeals the district court’s judgment in favor of defendant, Summit Flooring, LLC (Summit), on BPR’s contractual indemnity claim. The judgment is affirmed and the case is remanded for further proceedings. 
BPR contracted with McCrerey & Roberts Construction Co., Inc. (McCrerey) for McCrerey to act as the general contractor on a residential condominium construction project. McCrerey subsequently entered into a subcontract with Summit for Summit to install hardwood floors in the project’s residential units. BPR later filed suit against McCrery, McCrery’s princpal, Summit, and Summit’s principal, asserting numerous causes of action arising from the alleged defective installation of the hardwood floors. Numerous cross-claims and counterclaims were filed in this action. 
BPR’s sole contention on appeal is that the district court erred in interpreting the subcontract to require a showing of fault—either negligence or breach of contract—by Summit to trigger Summit’s contractual obligation to indemnify McCrerey, and in so instructing the jury. Provision 1 of the subcontract requires Summit to indemnify McCrerey "against all claims for damage to persons and property growing out of the execution of the work. . . ." Provision 13 of the subcontract states that Summit agrees to indemnify McCrerey for any damages suffered "arising through the negligence of subcontractor." These two provisions, when read together, indicate that Summit’s indemnity obligation is limited to damages arising only from its own negligent acts, breach of contract, or intentional torts because provision 13’s specific indemnity language trumps provision 1’s general language. Therefore, the court did not err in its interpretation of the subcontract or its instructions to the jury.
Further, because Summit is the prevailing party in this appeal, it is entitled to an award of its reasonable attorney fees and costs under the prevailing party provision of the subcontract. See Boulder Plaza Residential, LLC v. Summit Flooring, LLC, ___ P.3d ___ (Colo.App. No. 06CA2558, April 17, 2008). The judgment is affirmed and the case is remanded for an award of fees and costs. 
Boulder Plaza Residential, LLC v. Summit Flooring, LLC., ___ P.3d ___, 2008 WL 1745856 (Colo. App. April 17, 2008).
Boulder Plaza Residential, LLC (BPR) appeals the district court’s order awarding Summit Flooring, LLC (Summit) attorney fees and costs that Summit incurred in defending against a contractual indemnity claim asserted by BPR. The order is affirmed.
BPR contracted with McCrerey & Roberts Construction Co. (McCrerey) for McCrerey to act as the general contractor on a residential condominium project. McCrerey entered into a subcontract with Summit to install hardwood floors in the project’s residential units. Summit purchased an insurance policy from United Fire & Casualty Company (United), covering its work on the project. McCrerey was named as an additional insured.
Following completion of the flooring, BPR notified McCrerey of defects in the flooring. McCrerey then contacted Summit to repair the flooring. After several attempts, however, Summit was unable to successfully repair the flooring. BPR sued McCrerey and Summit, alleging multiple causes of action arising from the alleged defective installation of the flooring. The parties filed counterclaims and cross-claims. One Boulder Plaza Management Co., acting as agent for BPR’s homeowners’ association, filed a separate lawsuit against the same defendants seeking compensation for the same defects. The court consolidated the two cases.
Prior to trial, McCrerey and McCrerey’s owner settled with BPR for $800,000 in cash, a release from BPR, and an assignment to BPR of all its claims against Summit, Summit’s owner, and United. A jury trial was held, and the jury found in Summit’s favor on BPR’s three claims of common law indemnity, contractual indemnity, and breach of contract; in BPR’s favor on Summit’s counterclaim for breach of contract;  but found in Summit’s favor on its cross-claim against McCrerey for breach of contract.
Summit filed a motion for an award of its attorney fees and costs against BPR and McCrerey. Summit asserted that BPR, as the assignee of the subcontract, was liable for fees and costs pursuant to a prevailing party provision in the subcontract. The district court agreed and, after a hearing, awarded Summit $507,593.42 against McCrerey and BPR, jointly and severally. BPR appealed the judgment against it on its contractual indemnity claim and separately appealed the award of attorney fees and costs. The Court of Appeals affirmed the judgment against BPR in a separate ruling (See Boulder Plaza Residential, LLC v. Summit Flooring, LLC ___ P.3d ___  2008 WL 1746059 (Colo. App. April 17, 2008).

The sole issue on appeal here is whether it was error to award Summit all attorney fees and costs, because they were paid for by United pursuant to its insurance policy. BPR argues that United, though not a party, is the "real party in interest," and that pursuant to the antisubrogation rule, United is prohibited from recovering costs from BPR as the assignee of all of McCrerey’s (the co-insured party) claims. The Court disagrees with BPR.
The antisubrogation rule essentially prohibits an insurer from seeking recovery against its own insured on "a claim arising from the risk for which the insured was covered." The rule does not apply in this instance, because BPR is not an "insured" party. BPR conceded that McCrerey did not assign its insurance policy to BPR and BPR never claimed to be an insured. Therefore, requiring BPR to pay Summit’s attorney fees pursuant to the subcontract does not pass the "loss" back to any party that purchased coverage for the loss. The order is affirmed.

Ringquist v. Wall Custom Homes, LLC, 176 P.3d 846 (Colo. App. 2007).
Defendants (collectively, Wall Custom Homes) appeal from the trial court’s entry of summary judgment in favor of plaintiffs. The judgment is affirmed and the case is remanded with directions.

In 1999, the Ringquists purchased a home built by Wall Custom Homes. In 2004, they filed an action against Wall Custom Homes arising out of construction defects. The parties entered into a settlement agreement pursuant to which Wall Custom Homes purchased the residence from the Ringquists for $530,000 plus 50 percent of gross sale proceeds in excess of $530,000 received by Wall Custom Homes upon resale of the residence.

The house resold for $599,000. At the closing, Wall Custom Homes issued a $65,000 check to the purchaser for necessary grading, drainage, and other repairs to the residence. Wall Custom Homes refused to pay the Ringquists $34,500 (half of the $69,000 in excess of $530,000).

On cross-motions for summary judgment, the trial court concluded that the settlement agreement entitled the Ringquists to $34,500, because it referred to "fifty percent of any gross sale proceeds in excess of $530,000." The court applied the generally accepted meaning of "gross sale proceeds" to mean the $599,000 sale price. On appeal, Wall Custom Homes contends the trial court should have deducted the $65,000 check it issued to purchaser at closing. 

The Colorado Court of Appeals disagrees. The term "gross sale proceeds" in the settlement agreement is unambiguous. It clearly refers to the sale price of the residence and does not include deductions. In addition, pursuant to the settlement agreement, the Ringquists are entitled to an award of attorney fees and costs, including the fees and costs incurred in the appeal.
Hemmann Management Services v. Mediacell, Inc., 176 P.3d 856 (Colo. App. 2007).
In this contract dispute, plaintiffs Hemmann Management Services and Robert McIlvane appeal the trial court’s dismissal of their claims against defendant Mediacell, Inc. The order is reversed and the case is remanded. 
Plaintiffs and defendant entered into an agreement by which plaintiffs would assist defendant in locating management services for its business. When plaintiffs’ fees were not paid on demand, they filed this complaint, alleging breach of contract and quantum meruit. The trial court dismissed plaintiffs' complaint because plaintiffs failed to respond to either defendant’s counterclaims or defendant’s motion to dismiss within the time allowed.
Plaintiffs contend that the trial court erred by granting defendant’s motion to dismiss without addressing the merits of plaintiffs’ claims. The Colorado Court of Appeals agrees. When a court rules on a motion to dismiss for failure to state a claim, C.R.C.P. 12(b)(5) mandates that the court analyze the merits of the plaintiffs’ claims. Thus, the trial court erred in failing to make this analysis and merely deeming the motion confessed due to plaintiffs’ failure to respond.
Defendant contends that the dismissal of plaintiffs’ claims should nonetheless be affirmed because, properly analyzed, plaintiffs’ complaint failed to state a claim on which relief could be granted. The Court disagrees. Here, plaintiffs’ complaint alleged sufficient facts to support their breach of contract claims. Plaintiffs’ complaint (1) asserts that a contract existed between them and defendant; (2) details steps plaintiffs took to perform under the contract; (3) alleges that defendant’s actions obstructed their efforts to complete performance under the contract; and (4) describes the moneys defendant allegedly owes plaintiffs under the contract. Therefore, the complaint adequately sets forth the transaction that is the subject of plaintiffs’ contract claims and provides defendant with sufficient notice of the claims asserted against it. Furthermore, while plaintiffs may not be permitted to recover under theories of both breach of express contract and quantum meruit, it was not inappropriate to plead both theories of recovery in their complaint. Consequently, plaintiffs’ breach of contract and quantum meruit claims should not have been dismissed. The judgment is reversed, and the case is remanded to the trial court with directions to reinstate plaintiffs’ complaint.
ADT Security Services, Inc. v. Premier Home Protection, Inc., 181 P.3d 288 (Colo. App. 2007), cert. denied, 2008 WL 1777402 (Colo. Apr. 21, 2008).
In this breach of contract case, plaintiff ADT Security Services, Inc. (ADT) appeals from the judgment and award of damages entered in favor of defendant Premier Home Protection, Inc. (Premier) on Premier’s counterclaim of breach of the covenant of good faith and fair dealing. Premier and defendant Baskin cross-appeal the judgment and award of damages entered in favor of ADT on ADT’s claim for unpaid attrition charge-backs and lead fees. The judgment is affirmed in part and reversed in part.

ADT is a residential and commercial electronic security services company that markets its monitoring services through independent dealers. Premier was one of ADT’s independent dealers. Baskin is Premier’s sole owner and president.

ADT asserts the trial court erred in finding it breached the duty of good faith and fair dealing by charging connection fees in excess of actual costs because Premier’s justified expectations in the contract were not violated by ADT’s conduct. The implied covenant of good faith and fair dealing is breached when a party uses discretion conferred by the contract to act dishonestly or to act outside accepted commercial practices to deprive the other party of the benefit of the contract. ADT’s conduct was not contrary to Premier’s justified expectations, as established by the language of the contract. Based on the record, it was Premier’s justified expectation that it would be charged a connection fee of $200 for each contract (as set forth in the guidelines when Baskin signed the contract), unless and until the connection fee was raised or lowered, and that Premier did not have a justified expectation the connection fee would be increased or decreased at any particular time. Therefore, the judgment on Premier’s claim that ADT breached the implied covenant of good faith and fair dealing is reversed.

Premier argues that the trial court erred in holding that, except for one alarm monitoring account, ADT did not prematurely terminate accounts for nonpayment and, thus, ADT is entitled to attrition charge-backs. The record supports the trial court’s determination of the meaning of the ambiguous term "120 days past due." The judgment is affirmed in all other respects.

Corporations/Securities

Colorado Supreme Court

Clancy Systems International, Inc. v. Salazar, 177 P.3d 1235 (Colo. 2008).
Clancy Systems International, Inc. (Clancy) petitioned the Supreme Court for review of the Court of Appeals’ unpublished opinion reversing the district court’s summary judgment against Salazar. The district court ruled that Salazar’s common law tort claims, for losses caused by Clancy’s insistence on placing a restrictive legend on a stock certificate issued to Salazar, had been displaced by provisions of Colorado’s Uniform Commercial Code. The Court of Appeals disagreed, holding that even if the Code provides specific relief for Salazar’s loss, it does not also preempt his common law claims. 

The Supreme Court holds that by imposing liability on an issuer for unreasonable delay in registering a transfer of securities, CRS § 4-8-401(b) not only imposes liability on the issuer for loss resulting from its unreasonable delay in removing a restrictive legend from a reissued certificate, it also displaces common law remedies for the same loss. Therefore, the decision is reversed and the case is remanded with directions to reinstate the district court’s order of summary judgment.
Colorado Court of Appeals

Joseph, Colorado Securities Commissioner v. Equity Edge, LLC., ___ P.3d ___, 2008 WL 2838002 (Colo.App. 2008).

 The Colorado Securities Commissioner (Commissioner) appeals the trial court’s judgment dismissing his regulatory enforcement action against Equity Edge Companies, LLC and its subsidiaries (collectively, Equity Edge), and its officers and employees, for violations of the Colorado Securities Act (CSA). The judgment is affirmed in part and reversed in part, and the case is remanded with directions.

In 2003, Equity Edge began selling Certificates of Debt to investors to raise capital for the purchase of mobile housing, which later was refurbished and resold. The Certificates represented loans made by investors and Equity Edge’s promise to repay with interest.

In 2005, the Commissioner notified Equity Edge of perceived violations of the CSA and urged it to offer rescission to each investor, which it did. Three investors chose to rescind and were repaid by Equity Edge.

In 2006, the Commissioner brought this action, alleging Equity Edge had solicited more than $9 million from fifty-seven investors and those investors had not received a prospectus or other written disclosure as required by the CSA. Specifically, the Commissioner alleged that (1) Equity Edge failed to register the certificates as securities (registration claim); (2) certain officers, employees, and subsidiaries (licensing defendants) were unlicensed investment advisors (licensing claim); and (3) Equity Edge committed securities fraud.

Before trial, the Commissioner was granted partial summary judgment on the registration claim, permanently enjoining Equity Edge from further violations of the CSA. Following the Commissioner’s case-in-chief, Equity Edge moved for a directed verdict; the trial court granted the motion, reversed its earlier partial summary judgment, and dismissed all claims against Equity Edge.

On appeal the Court of Appeals finds that it was error for the trial court to dismiss the registration claim and reverse its permanent injunction without analyzing the Commissioner’s request for injunctive relief under either the common law standard or the CSA. Because the trial court did not make findings as to whether the injunction would not disserve the public interest and whether the public interest favors the injunction, the issue is remanded to the trial court to make such findings and then rule on whether the injunctive relief should be granted.

The Commissioner contends it was error for the trial court to find that the licensing defendants did not violate provisions of the CSA applicable to "investment advisors." The Court disagrees, holding that the district court’s factual determination that the licensing defendants were not acting as "investment advisors" is amply supported by the record. The trial court’s findings that the licensing defendants did not engage in the business of advising others in exchange for compensation is not clearly erroneous and therefore is affirmed.
Svanidze v. Kirkendall, 169 P.3d 262 (Colo. App. 2007).
Plaintiffs, Svanidze and Mind Consortium, Inc., appeal from the trial court’s summary judgment in favor of defendants, Kirkendall, Grand Victorian, LLC, and Citywide Banks. The judgment is affirmed.

This case concerns the sale of a bed and breakfast establishment. Svanidze, who is the president, chairman, and sole shareholder of the corporation, filed a quiet title action claiming that the sale of the corporation’s sole property was void because Warren, the vice-president, had sold the property without Svanidze’s knowledge or consent. 

Plaintiffs assert that a corporation is not authorized to convey its sole asset unless the shareholders have approved the transaction in a manner that complies with CRS § 7-112-102. The corporate conveyance statute does not require evidence of shareholder approval. The conveyance statute requires that certain corporate documents be filed with the appropriate clerk and recorder if there is any limitation on the corporation’s general power to convey real estate. If those corporate documents are not properly filed, the conveyance statute abrogates any protection that the corporation otherwise would have against a party who "acquires any interest in or lien upon real property from said corporation." Here, it is undisputed that Mind Consortium filed no corporate documents that would have alerted third parties to any limitation on (1) its general legal authority to sell real estate or (2) Warren’s authority to execute a deed on the corporation’s behalf. Furthermore, because Kirkendall is a bona fide purchaser and Citywide Banks is a bona fide encumbrancer, the trial court properly granted summary judgment under CRS § 38-30-144(2) without requiring evidence of actual reliance.

Plaintiffs also assert that CRS § 38-30-144(2) offers no protection to bona fide purchasers or encumbrancers if the pertinent corporate instrument has been forged. They assert that, in this case, the warranty deed was forged because it was "obtained by fraud." It is well established that a forged deed is void and conveys no title. It is similarly clear that fraudulent acts generally render a deed voidable, but not void. If a deed is voidable for fraud, it will convey good title to a bona fide purchaser. The undisputed evidence in this case shows that the deed was not forged or otherwise void. The judgment is affirmed.

People v. Destro, ___ P.3d ___, 2008 WL 2202099 (Colo. App. 2008).
Defendant appeals the trial court’s judgment entered on jury verdicts finding him guilty of violating the Colorado Organized Crime Control Act (COCCA), conspiracy, theft, and securities fraud. Defendant also appeals the sentences imposed. The judgment and sentences are affirmed.

Defendant argues that the trial court erred in not instructing the jury that to convict him of securities fraud, it must find that he was aware that he was dealing with securities. A defendant does not have to know he or she is offering a security to commit securities fraud. Additionally, because both the COCCA and conspiracy counts were based on acts of securities fraud, the jury could convict defendant of those counts without having to find that he knew he was dealing with a security. 

Defendant contends that the trial court erred in allowing a former Commissioner of the Colorado Division of Securities to offer expert testimony on the issue of whether the Women’s International Investment Network (WIIN) agreement was an investment contract and, thus, a security. The Court of Appeals disagrees. The expert offered no opinion regarding defendant’s guilt nor his knowledge of whether the WIIN program was governed by securities law, and the jury was instructed by the court that it was free to reject the expert’s opinion and that it should follow the law as given by the court. 

Defendant also contends that the trial court erred in denying his motion for judgment of acquittal because there was insufficient evidence to prove him guilty beyond a reasonable doubt. The Court disagrees, concluding there was sufficient evidence to convict defendant of securities fraud, COCCA, and conspiracy. Further, defendant’s actions in this case—selling the bonds that secured one of the notes just ten days after he purchased the property, failing to repay the notes, and moving to evade the debt—were sufficient to prove the charge of theft. 

The Court also rejects defendant’s contention that the trial court abused its discretion in sentencing him by giving improper weight to punitive factors and in excluding other factors. The record reveals that the trial court considered all the appropriate sentencing factors and did not abuse its discretion in sentencing defendant. The judgment and sentences are affirmed.

FRANCHISES

Colorado Court of Appeals

Keller Corp. v. Kelley, ___ P.3d ___, 2008 WL 2053066 (Colo. App. May 15, 2008).
The Keller Corporation, doing business as the Blind Man of America (Franchisor), appeals the trial court’s order denying its motion for preliminary injunction against defendants, David Kelley and Accent Window Coverings of Southern Colorado, Inc. The order is reversed and the case is remanded with direction.

Franchisor is in the business of selling and installing residential and commercial window coverings through franchises located throughout Colorado. Kelley originally had entered into a franchise agreement with Franchisor for a franchise covering the Denver area. In April 2000, he terminated the agreement and purchased an existing franchise in Pueblo County from the previous franchisee. Kelley also entered into a new franchise agreement with Franchisor.

This last agreement contained a covenant not to compete that prohibited Kelley from engaging in a similar window coverings business within a fifty-mile radius of any of Franchisor’s existing franchises within Colorado for a period of three years after termination of that agreement. The agreement also prohibited the disclosure of Franchisor’s trade secrets.

Kelley’s franchise agreement for Pueblo County terminated in August 2005. He then began operating a window sales and installation business in the Pueblo area through a corporation, Accent Window Coverings of Southern Colorado, Inc. (AWC).

In October 2006, Franchisor commenced this action against both Kelley and AWC, seeking preliminary and permanent injunctive relief to enforce the noncompetition provisions of the agreement. Kelley, acting pro se, filed an affidavit setting forth alleged facts on which he was relying in defense against the complaint. The affidavit was filed on behalf of "Kelley, a/k/a Accent Window Coverings of Southern Colorado, Inc." Franchisor moved to have a default entered against AWC, alleging that (1) as a nonlawyer, Kelley could not represent the corporation; and (2) it had not filed a response.

At the conclusion of an evidentiary hearing, the trial court denied Franchisor’s motion for a default against AWC, concluding that "there is no amount in controversy." It then found that certain information provided by Franchisor to Kelley constituted trade secrets, but that Kelley had not made any use of them. Franchisor appeals from the order denying its request for a preliminary injunction.

The Court of Appeals holds that the trial court must reconsider its order allowing Kelley to represent AWC. In general, a licensed attorney must represent a corporation in a judicial proceeding. CRS § 13-1-127 provides that if the amount at issue in the controversy does not exceed $10,000, then an officer of a closely held entity may represent it. The Court does not agree with the trial court’s conclusion that "there is no amount in controversy." The Court finds that the amount in controversy is far in excess of $10,000; therefore, the trial court must reconsider this issue.

The Court notes that in denying the request for a preliminary injunction, the trial court focused on the issue of use of trade secrets but failed to consider whether the covenant was enforceable as part of the sale of a business. The Court finds that the trial court’s determination that defendants had not used or intended to use or benefit from the trade secrets is supported by the record and will not be disturbed. However, in the context of the sale of a business, it makes sense that a franchisor would want to protect the goodwill of its business by restricting the franchisee from competing with it following the termination of the franchise. Because the trial court failed to consider this issue, the case is remanded for reconsideration.
UNINCORPORATED ENTITIES

Colorado Court of Appeals

Watson v. Public Service Co. of Colorado, __ P.3d __,  2008 WL 4593049
(Colo.App.  October 16, 2008).


In this wrongful discharge case, defendant Xcel Energy (Xcel) appeals the trial court’s judgment entered on a jury verdict awarding plaintiff Watson damages under CRS § 24-34-402.5, which prohibits terminating an employee based on lawful, off-duty conduct. The judgment is vacated.

Watson applied and was hired on October 28, 2003 by Xcel for a temporary utility worker position in response to an Internet job posting that stated that applicant "must have, or obtain within six months of start date, a valid CDL [commercial driver’s license]." On April 8, 2004, an Xcel manager noted that Watson had not obtained his CDL. On April 9, Watson made a telephone complaint to the Occupational Safety and Health Administration (OSHA) regarding unsafe working conditions. He was off duty and not on Xcel’s premises when he made the call. On April 13, Watson was terminated by his manager for not obtaining a CDL.

Watson sued Xcel, alleging breach of implied contract, promissory estoppel, and violation of CRS § 24-34-402.5. He argued that Xcel terminated him less than six months after his start date purportedly for not having a CDL, but that this was a pretext; he really was fired for making an OSHA complaint.

The trial court granted summary judgment for Xcel on the breach of implied contract and promissory estoppel claims. It denied Xcel’s motion to strike the jury demand, and Xcel objected to jury instructions that allowed Watson to recover if his OSHA complaint was a motivating factor in the decision to terminate him, even if there were other factors. The jury returned a verdict for Watson, and the court entered judgment of $69,717.08, plus prejudgment interest. The court also awarded attorney fees and costs under CRS § 24-34-402.5(2)(b), though it significantly reduced the fees for his trial co-counsel.

On appeal, Xcel contends CRS § 24-34-402.5 does not apply to Watson’s OSHA complaint, because it was intended to protect only private activities unrelated to work. The Court of Appeals disagrees. The statutory language is clear, prohibiting an employer from terminating an employee because the employee engaged in any lawful activity off the premises of the employer during nonworking hours. The statute therefore applies to lawful, off-duty conduct, whether or not work-related, such as Watson’s complaint to OSHA.

Xcel also contends it was error to allow Watson’s claim to be tried to a jury. The Court agrees. A suit under CRS § 24-34-402.5 is an action for back pay, and back pay under Part 4 of the Colorado Civil Rights Act (CRA) is an equitable remedy. A plaintiff is not entitled to a jury trial if the action is an equitable one. Therefore, the judgment for Watson is vacated, as well as the attorney fees awarded, and the case is remanded to the presiding judge to make findings of fact and conclusions of law based on the existing record and enter judgment.

The Court also addresses some issues that are likely to arise on remand. Because the Court has concluded that this is an action in equity, there can be no award of prejudgment interest on any judgment entered in favor of Watson. Such interest is compensatory, and back pay is not a form of compensatory damages.

Watson cross-appeals the summary judgment on his other claims. The Court rejects his argument that the Internet posting was an offer that he accepted, thereby creating an implied contract. The posting was an advertisement, which is a mere notice and solicitation for an offer and creates no power of acceptance in the recipient.

The Court also rejects Watson’s contention that a jury could find he reasonably relied on the Internet posting in believing that if hired, he could not be terminated in less than six months for failure to obtain a CDL. It is not reasonable to believe that an applicant could not be terminated in less than six months based on the advertisement.

Adams v. Land Services, Inc., ___ P.3d ___, 2008 WL 2684115 (Colo. App. 2008).
Plaintiffs appeal the trial court’s summary judgments dismissing their claims against defendants, Land Services, Inc. (LSI), Douglas A. Barnes, and The Barnes Family Foundation. The Court of Appeals affirms.

Plaintiff Brighton Farms, LLP was formed in 1972 for the purpose of acquiring and holding for appreciation a parcel of land in Adams County, Colorado. The other plaintiffs are general partners owning some 47 percent of the Brighton Farms’ partnership interests. In 2004, Brighton Farms and LSI entered into a "platting agreement," which provided that LSI would undertake various services to increase the value of the property, in exchange for which it would receive 40 percent of any net sales proceeds above the property’s then-current market value of $24,000 per acre. Brighton Farms subsequently received and accepted an offer to purchase the property for approximately $43,560 per acre. Plaintiffs then filed this action, alleging that LSI and Barnes had procured the platting agreement by fraud and that they had failed to perform the services that would have entitled them to compensation under the agreement. The trial court dismissed all claims based on plaintiffs’ lack of standing.

Plaintiffs contend the trial court erred in ruling that they had no right to file a derivative action on behalf of Brighton Farms and lacked standing to sue as individuals. The Court disagrees. Colorado’s Uniform Partnership includes no provision that gives a general partner the right to bring a derivative action. Plaintiffs are general partners holding a minority of the interests in the general partnership. There is no indication in the record here that the partners owning a majority of the interests in Brighton Farms authorized plaintiffs to bring this action. Further, it is undisputed that the transactions with defendants at issue in this case were authorized and approved by the managing general partners, after the objections of the minority partners had been considered. Thus, plaintiffs, minority partners acting without the authorization of the partnership or of the majority partners, may not sue on behalf of Brighton Farms.

Plaintiffs also contend that they had standing to sue as individuals for injury to their individual interests in the partnership property. However, plaintiffs’ complaint does not allege that any individual plaintiff suffered unique losses not shared by the other partners. In such circumstances, claims for redress belong to the partnership and cannot be asserted by a partner in his or her individual capacity. Thus, the trial court did not err in concluding that plaintiffs also lacked standing to assert their claims as individuals. The judgment is affirmed.

EMPLOYMENT

Colorado Court of Appeals

Kearl v. Portage Environmental, Inc., ___ P.3d ___, 2008 WL 5352371 (Colo.App.
December 24, 2008).
Plaintiff Peter Kearl appealed the judgment dismissing his claim for wrongful discharge under the public policy exception to an employer’s right to fire an at-will employee. The Court of Appeals reversed the judgment reversed and remanded the case. 

After objecting publicly and within the company about a six-phase heating remediation project, Kearl was terminated from his employment. He contended the district court erred when it dismissed his complaint for failure to state a claim of wrongful discharge in violation of public policy. The public policy exception allows at-will employees to pursue claims for wrongful discharge if they allege they were discharged because they engaged in conduct that is protected or encouraged as a matter of public policy. 

Kearl alleged wrongful discharge in retaliation for his urging defendant to desist from participating in a potential fraud on the government and public, or what otherwise might be known as "whistleblowing." Kearl’s complaint alleged that he was terminated for his "ongoing complaints," which were "consistent with his professional duties as a scientist and academician" and concerned "what he in good faith believed to be a fraud on the government" at the price of public health. Kearl’s allegations were sufficient to put defendant on notice of the "clearly expressed public policy" and scienter elements of his claim for wrongful discharge. As such, it was error for the district court to grant defendant’s motion to dismiss on these grounds. 

Therefore, the Court reversed the judgment. The case was remanded with directions to reinstate Kearl’s complaint. 

Lawry v. Palm, ___ P.3d ___, 2008 WL 2837781 (Colo.App. 2008).
Defendant appeals the judgment entered after a trial to the court in favor of plaintiffs, Robyn J. Lawry and Frying Pan Anglers, Inc. (FPA). Plaintiffs cross-appeal portions of the trial court’s judgment. Plaintiffs also cross-appeal the trial court’s order denying Lawry’s request for costs. The judgment and order are affirmed.

FPA is a fly fishing retailer located in Basalt, Colorado. Defendant was the sole owner of the capital stock of FPA. Defendant and Lawry entered into an agreement whereby defendant would sell to Lawry all his capital stock in FPA. Thereafter, the parties’ relationship deteriorated, defendant breached the contract, Lawry sued defendant, and defendant counterclaimed. 

Defendant contends the trial court erred in determining that he repudiated the employment agreement by resigning from FPA. The Court of Appeals disagrees. The statements made by defendant to Lawry were not a mere threat to abandon his obligations under the employment portion of the agreement, but reflected an unequivocal refusal to perform that agreement. Lawry testified that she understood defendant’s e-mails to mean that he had quit. Further, defendant’s e-mails were accompanied by defendant’s breach by nonperformance. Therefore, defendant’s actions amounted to repudiation. Further, the trial court’s finding that defendant failed to rescind his resignation is amply supported by the record.

Defendant also contends the trial court erred in allowing plaintiffs to recover damages for FPA’s actual and future lost profits on their breach of contract claim. However, it was foreseeable that defendant’s resignation and withholding of U.S. Forest Service permits would cause guides to resign, which, in turn, caused guide trips to be cancelled. Plaintiffs’ expert’s calculation of lost profits was based on guide trips lost and on Lawry's assumption that it would take FPA four years to recover from the resignations of the guides. Thus, the trial court’s finding is supported by the record. Additionally, because the trial court awarded interest on FPA’s lost profits, it awarded interest on the value of the Grizzly Permit. 

Defendant asserts that the trial court erred in imposing a constructive trust on Permit SOP89. The Court disagrees. The agreement does not address the disposition of Permit SOP89 in the event that defendant resigns from FPA or otherwise breaches the employment portion of the agreement. The permit is a primary asset of FPA and necessary to the successful operation of FPA. Thus, allowing defendant to keep the permit would unjustly enrich him. 

Defendant argues that the trial court erred in awarding plaintiffs $2,625 for Lawry’s time spent dealing with consequences of defendant’s breaches. The Court holds that the damage award was supported by the evidence and is not clearly erroneous. 

In their cross-appeal, plaintiffs argue that the trial court erred in refusing to award costs to Lawry pursuant to CRS § 13-17-202. The Court disagrees. Because the settlement offer required defendant to dismiss all of his counterclaims against FPA but FPA did not join in the offer to dismiss its claims, FPA did not comply with CRS § 13-17-202. 

The Court also disagrees with plaintiffs’ argument that the trial court should have awarded attorney fees as consequential damages. Plaintiffs’ complaint contained no identification of attorney fees as special damages incurred as a result of defendant’s conduct; thus, plaintiffs are precluded from recovering those fees as damages. Further, because each party succeeded on part of their respective claims, the trial court did not abuse its discretion in finding that neither party was entitled to an award of attorney fees as a prevailing party. Finally, the fee provision in the agreement applies only to arbitrations and not civil litigation. The judgment and order are affirmed.

Jones v. Crestview Southern Baptist Church,  ___ P.3d ___, 2008 WL 2837822 (Colo.App. 2008).

Plaintiff, Reverend Raymond R. Jones, appeals the trial court judgment dismissing the action pursuant to C.R.C.P. 12(b)(1). The judgment is affirmed. 

Jones served as the senior pastor at Crestview Southern Baptist Church (Church) from 1987 to 2005. In this action, he asserts claims for breach of contract, unjust enrichment, quantum meruit, and indebtedness, alleging that the Church failed to compensate him fully for his services as pastor since 1991. 

Jones argues that the trial court erred by dismissing his action pursuant to C.R.C.P. 12(b)(1). Here, one of the issues to be resolved is whether Jones properly performed his duties as a pastor. The determination whether Jones has performed such duties adequately would necessarily entangle the court or a jury in matters that are purely ecclesiastical. Accordingly, the trial court properly ruled that the First Amendment precluded it from exercising subject matter jurisdiction. 

Further, resolution of Jones’s equitable claims for unjust enrichment and quantum meruit would require determinations of the value of his services as a Baptist pastor, a matter that is largely ecclesiastical and thus not subject to court inquiry under the First Amendment. Therefore, the trial court properly determined that because this action entails excessive entanglement with religion, the First Amendment precludes the exercise of subject matter jurisdiction. The judgment is affirmed. 
Phoenix Capital, Inc. v. Dowell, 176 P.3d 835 (Colo. App. 2007), cert. denied, 2008 WL 434611 (Colo. 2008). 

Plaintiffs, Phoenix Capital, Inc. (PCI) and Phoenix Analytic Services, Inc. (PAS), appeal the trial court’s order (1) denying their motion to preliminarily enjoin defendant Dowell from violating a noncompetition agreement; and (2) denying injunctive relief against Dowell beyond a one-year time limit specified in a nonsolicitation agreement. Dowell cross-appeals the trial court’s order preliminarily enjoining him from violating the nonsolicitation agreement for the remainder of the specified period. The order affirmed in part and vacated in part, and the case is remanded with directions.

Phoenix contends that the trial court erred in ruling that it had not established a reasonable probability of success on its request to enforce the noncompetition provision. As pertinent here, CRS § 8-2-113(2)(d) provides that the prohibition on covenants not to compete "shall not apply to . . . officers and employees who constitute professional staff to executive and management personnel." The validity of a noncompetition provision is determined as of the time the agreement is entered into. Phoenix had not established a reasonable probability that, at the time Dowell signed the agreement, he fell within "the statutory exception for professional staff." Instead, the trial court made a preliminary finding that 80 to 90 percent of Dowell’s work was in a sales (rather than a management) support role. Consequently, the trial court’s determination that Phoenix had not shown a reasonable probability of success with respect to this claim is upheld.

Phoenix contends that the trial court erred in not extending the length of time in which the nonsolicitation provisions could be in effect beyond the one-year period specified in the employment agreement. In his cross-appeal, Dowell contends that the trial court erred in finding that the nonsolicitation provisions were enforceable at all against him. Where a nonsolicitation provision is limited to prohibiting only initiating contacts or "active" solicitation of the employer’s employees, it is enforceable, despite the invalidity of an accompanying noncompetition provision. On the other hand, there is no legal basis to enforce an agreement not to solicit customers, where CRS § 8-2-113(2) would invalidate an agreement not to compete. Thus, the trial court erred in preliminarily enjoining Dowell from soliciting Phoenix’s customers, but not from actively soliciting its employees.
ARBITRATION

Colorado Court of Appeals

Magenis v. Bruner, ___ P.3d ___, 2008 WL 2205100 (Colo. App. 2008).
Plaintiff Magenis appeals from the judgment confirming an arbitration award in his favor but denying his application to modify or partially vacate the award with regard to attorney fees. The judgment is affirmed in part and reversed in part. 
Plaintiff and defendants Bruner and Reh were members of a limited liability company, each owning a one-third interest. The Operating Agreement contained an arbitration provision that required binding arbitration whenever a dispute arose under or relating to the operating agreement. It also included a clause stating that "[t]he Arbitrator shall award fees and expenses (including reasonable attorneys’ fees) to the prevailing party."
The parties arbitrated a dispute concerning respective ownership interests. At the outset, the parties agreed they would submit evidence on attorney fees only after the arbitrator had ruled on the merits. After the hearing, the arbitrator resolved defendants’ claims in plaintiff’s favor. The arbitrator stated he had "considered the matter of attorney fees" but "declined" to award them.
Plaintiff filed in district court under former CRS §§ 13-22-217(1)(a)(III) and -215(1)(b) to modify or partially vacate the award, contending the arbitrator had no discretion to refuse plaintiff an award of attorney fees. The court denied the application and entered judgment confirming the award.
On appeal, plaintiff contends the district court’s denial of his application for an award of attorney fees was error. The Court of Appeals agrees. Whether attorney fees should be awarded to the prevailing party is not an arbitrable issue under the clear terms of the arbitration agreement. The Court also agrees with plaintiff that he should be awarded his appellate attorney fees. The judgment is affirmed in part and reversed in part.
Moffett v. Life Care Centers of America, ___ P.3d ___, 2008 WL 2053067 (Colo. App. 2008).
In this wrongful death case, defendant, Life Care Centers of America, doing business as Briarwood Health Care Center (Briarwood), appeals the trial court’s partial summary judgment in favor of plaintiffs, James Moffett and Rozan O’Brien, determining that an arbitration agreement was invalid. It also appeals the order denying its motion to compel arbitration. The judgment and order are reversed, and the case is remanded with directions.

On February 15, 2004, Dorothy Moffett, who was suffering from Alzheimer’s disease, was admitted to Briarwood. James Moffett, Dorothy’s son, signed various documents, including an arbitration agreement. The parties agree that Dorothy Moffett had executed two powers of attorney appointing plaintiffs attorneys-in-fact.

The arbitration agreement provides for the use of arbitration in lieu of a lawsuit to resolve "any dispute that may arise between Dorothy Moffett (the ‘Resident’) and Briarwood (the ‘Facility’)." The arbitration provisions were further elaborated in the agreement, which contained bold-faced, capitalized text regarding the waiver of litigation rights and agreement to arbitrate.

On October 13, 2004, Dorothy Moffett was admitted to St. Luke’s Hospital; she died two days later. Plaintiffs filed a wrongful death action against Briarwood. Briarwood filed a motion to stay the proceeding and compel arbitration. The trial court held that the arbitration agreement was invalid because it did not comply with the standards prescribed by CRS § 13-64-403 of the Colorado Health Care Availability Act (HCAA). The trial court later granted summary judgment for plaintiffs on the basis that the arbitration agreement was invalid. Briarwood appealed.

The Court of Appeals concludes, contrary to the trial court’s and plaintiffs’ arguments, that a person who holds a medical durable power of attorney, in selecting a long-term health-care facility, has the power to execute applicable admissions forms. This includes arbitration agreements, unless that power is restricted by the principal.

The Court also disagrees with the trial court’s finding that the arbitration agreement violated CRS § 13-64-403(6) because Dorothy Moffett had not received a copy of it. The Court finds that this subsection must be read in conjunction with subsection (11) to avoid an "absurd result." As in this case, it would be absurd to require a copy of an arbitration agreement to be given to a patient who is incapable of making a decision whether to execute it. It is logical that if a person holding a power of attorney from the patient executes an agreement on the patient’s behalf, the copy only need be provided to the attorney-in-fact. It is undisputed that James Moffett received a copy of the arbitration agreement.

The Court further holds there are disputed issues of material fact as to whether James Moffett was impermissibly told that if he did not sign the arbitration agreement, his mother would be refused and denied urgently needed care. The trial court must revisit this issue on remand.
Smith v. Multi-Financial Securities Corp., 171 P.3d 1267 (Colo. App. 2007).

The beneficiaries of a trust sued the investment company with which the trust had an account, alleging the trustee breached his fiduciary duties to the trust and that because the trustee was a registered representative of the investment company, the investment company is liable. The investment company moved to stay the proceedings and compel arbitration under arbitration clauses in the account application and account information form. The trial court denied the motion in a minute order, stating "arbitration is inappropriate in this matter." This is the interlocutory appeal from that order. The order is vacated and the case is remanded with instructions.

The account application had an "arbitrability of disputes" provision, as did an account information update form executed three years after the account application. The complaint alleges the trustee made investments that were not suited to the trust’s and beneficiaries’ needs, made improper disbursements to himself and thereby violated his fiduciary duties.

The Colorado Court of Appeals finds that the claims arise out of and relate to the account agreement and are therefore arbitrable. There is a presumption favoring arbitrability. Where, as here, the arbitration clause uses the phrase "arising out of" or "relating to," it is broad in scope, and any doubts should be resolved in favor of arbitration.

The investment company further argues that the beneficiaries should be estopped from using the account agreements to support their claims but avoiding the arbitration provisions in those agreements. The Court agrees, noting that the beneficiaries are seeking to invoke the duties of the investment company allegedly owed to them as a result of the signature of the trustee on the account documents and, therefore, are estopped from avoiding the arbitration provisions in those documents. The trial court’s order is vacated and the case is remanded with instructions to grant defendant’s motion to stay and compel arbitration.
PAGE  
26

