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Validity of Notice of Lis Pendens in Will Contests:
Pierce v. Francis, 194 P.3d 505, (Colo. App. 2008).

In this case of first impression, the Court of Appeals addressed the validity of notices of lis pendens filed in connection with a will contest.
Decedent died leaving two wills.  The older will left everything to decedent’s spouse, or, if he failed to survive, to their grandchildren (the “1997 Will”).  The more recent will left everything to decedent’s attorney (the “2002 Will”).  Under either will, decedent’s daughter was disinherited, and therefore brought a will contest challenging the validity of both wills.  While the matter was pending in the probate court, the daughter filed a notice of lis pendens against the decedent’s residence, the primary asset of the estate.  Ultimately, the probate court denied probate of the 2002 Will, finding that decedent lacked capacity and the existence of undue influence.  The probate court did, however, admit the 1997 Will to probate, which decedent’s daughter appealed.  While the appeal was pending, decedent’s daughter filed a second notice of lis pendens against the residence.

The estate brought an action, in the district court, to remove the notices of lis pendens under the spurious lien statute.  Rejecting the daughter’s challenges to its jurisdiction, the court concluded that the notices were spurious because the ownership of the residence was not at issue in the underlying will contest, and also that the daughter’s likelihood of success on appeal was too speculative to support a claim affecting title.  The district court further determined that even if the use of the notice of lis pendens was proper, it should apply its equitable powers to invalidate the notice of lis pendens.  The district court did invalidate the notices of lis pendens, and awarded fees and costs to the estate.  Decedent’s daughter appealed.

The Court of Appeals first determined that even though a notice of lis pendens is not a lien, it can be a spurious document governed by the spurious lien statute, and dispensed with the daughter’s argument that only the probate court should have had jurisdiction over the removal petition.  It then reversed the trial court’s holding that the notices of lis pendens were, in fact, spurious.  The court recognized that a notice of lis pendens is appropriate where the underlying claim relates to the right of use, possession and enjoyment of real property and that a document is spurious only if no rational argument can be advanced based on evidence or law.  Furthermore, the court’s broad interpretation of the spurious lien statute allowed the statute to encompass any case involving rights incident to ownership.  Since the will contest determined how decedent’s entire estate would pass, it ultimately determined ownership of the residence, and the notice of lis pendens was not spurious.  The Court of Appeals also held the that notice of lis pendens filed in connection with the appeal was not spurious, as the daughter had a continuing claim to an interest in the property during the appeal, regardless of the lack of any evidence that the daughter would succeed on appeal.
Probate Court Jurisdiction; Probate Rule 8.8, Non-Appearance Hearings:
In re Estate of Murphy, 195 P.3d 1147 (Colo. App. 2008).  

During her lifetime, Murphy conveyed certain real property to herself and to Moore as joint tenants.  A few years later, Murphy quitclaimed her interest in the property to a third person, who, after a few more years passed, reconveyed the interest to Murphy.  Murphy died three years after the last transactions returning her interest in the property, or ten years after the transfer creating the joint tenancy with Moore.
During the administration of Murphy’s estate, her personal representative included the same real property in the decedent’s probate estate and attempted to sell it, despite being aware of Moore’s interest in the property pursuant to Murphy’s conveyance to her as joint tenant.  In district court, Moore sought partition or a judgment declaring her rights in the property.  The district court dismissed the action in deference to the probate court’s exclusive jurisdiction over probate proceedings.  Moore re-filed the matter in the probate court.  The personal representative moved to dismiss based on Moore’s failure to appeal the district court’s ruling and the doctrine of claim preclusion, and set the motion to dismiss on the probate court’s non-appearance docket.  Moore objected to the personal representative’s motion, but did not set the matter for an appearance hearing as required under Rule 8.8, C.R.P.P.  
Regardless, the probate court struck the motion from the non-appearance docket and then, sua sponte, dismissed Moore’s petition, citing the probate court’s lack of subject matter jurisdiction over the matter.  The probate court explained its position, pointing out that if Moore was, in fact, a joint tenant, the property passed to her at Murphy’s death and did not comprise any part of the probate estate, and, similarly, if Moore was a tenant in common, her interest in the property did not comprise any part of Murphy’s probate estate.  Having been dismissed on jurisdictional grounds in both the district court and the probate court, Moore appealed.

The Court of Appeals held that the probate court did, in fact, have subject matter jurisdiction based upon the nature of Moore’s claim and the relief sought.  It examined the provisions of the Colorado Constitution and the applicable statutes granting the probate court’s jurisdiction, and concluded that the probate court had jurisdiction over disputes logically relating to decedents’ estates.  With regard to Moore’s petition, the personal representative’s actions in claiming the real property as part of the probate estate and attempting to sell the property caused Moore’s claim to an interest in the property to be logically related to the estate and therefore within the jurisdiction of the probate court.  
The court then addressed the personal representative’s argument that the probate court’s dismissal must be affirmed because of Moore’s failure to fulfill the requirements of Rule 8.8, C.R.P.P.  The Court of Appeals noted initially that Rule 8.8 applies to routine matters which are not expected to be opposed, not dispositive motions that should be decided on their merits.  It then held that Moore’s failure to set the motion to dismiss did not require the probate court to grant the motion.  Instead, the probate court simply deemed the objection dismissed, but retained its discretion to deny the motion for any legitimate reason.  Accordingly, the court reversed the probate court’s dismissal and remanded for further proceedings. 
Jurisdiction: Determination of Validity of Marital Agreement not Moot After Party’s Death
In Schwartz ex rel. Estate of Schwartz v. Schwartz, 183 P.3d 552 (Colo. 2008), the Colorado Supreme Court acknowledged – not surprisingly - that the death of a party to a marital agreement does not necessarily moot an action regarding the validity of the agreement.  
Wife brought a declaratory judgment action, seeking to determine the validity of an antenuptial agreement during the course of a dissolution of marriage proceeding.  Pursuant to the agreement, each spouse waived all of his or her property rights in the other’s property and interest in the other’s estate. The trial court determined that the agreement was invalid due to the wife’s lack of good faith.  Wife appealed, but died while the appeal was pending.  In an unreported decision, the Court of Appeals dismissed the appeal as moot in light of the wife’s death, and left it to the probate court to determine the preclusive effect, if any, of the trial court’s holding in the elective share proceeding brought by the husband in the wife’s estate.  

On certiorari, both the wife’s estate and the husband argued that the wife’s death did not render the appeal regarding the validity of the antenuptial agreement moot.  The Colorado Supreme Court agreed.  Since the husband had brought an elective share proceeding, resolution of the appeal would still resolve an existing legal controversy.  This was true despite the fact that the parties agreed that the dissolution proceeding was moot, because the declaratory judgment action brought by the wife could stand on its own, and was not dependent on the dissolution proceeding.  In other words, the declaratory judgment action could have been brought regardless of whether the dissolution petition had been filed, and therefore can continue to exist without the dissolution proceeding.  Thus, the appeal was not moot, and the Colorado Supreme Court reversed the dismissal and remanded the matter to be determined on its merits. 

Certiorari Granted: Colorado Court of Appeals Cases to Watch
Two of the Colorado Court of Appeals’ recent decisions are currently under certiorari review by the Colorado Supreme Court, and should be monitored by trust and estate attorneys.
Medical Agent’s Authority to Execute Arbitration Agreements: 

Moffett v. Life Care Centers of America, 187 P.3d 1140 (Colo. App. 2008); cert. granted, 2008 WL 5207293 (Colo. 2008).
Son admitted his elderly mother, who has Alzheimer’s disease, to a care facility.  Son was also one of his mother’s agents under both a medical durable power of attorney and a general power of attorney.  In the course of her admission, the son signed several documents, including an arbitration agreement which he signed as his mother’s legal representative.  The arbitration agreement mandated arbitration for any claim arising in connection with the care facility, including malpractice and negligence.  Approximately eight months after her admission to the care facility, the mother died.  Her children then brought a wrongful death action against the care facility.  
The facility moved the stay the trial court proceedings and compel arbitration based on the arbitration agreement signed by the son as the mother’s legal representative.  The trial court determined that the arbitration agreement was invalided by the care facility’s failure to adhere to the requirements of the Health Care Availability Act, specifically taking a strict view that actions required under the Act must be performed with regard to the patient and not the patient’s agent.  The trial court granted summary judgment for the woman’s children, and the care facility appealed. 

The Court of Appeals concluded that the son, as his mother’s agent under her medical power of attorney, could execute the arbitration agreement on his mother’s behalf, citing law stating that the agent stands in the principal’s shoes.  Going further, the court adopted Tennessee law and found that the medical treatment decisions exercisable under a medical power of attorney include the decision to admit a patient to a care facility and also to sign any related forms, such as an arbitration agreement, unless the principal specifically restricts that power. 
The Colorado Supreme Court granted certiorari to address, inter alia:

1) whether the appellate court erred in holding that an agent under a power of attorney has the authority to execute a nursing home arbitration agreement on behalf of the incapacitated principal; and 
2) whether the appellate court erred in adopting Tennessee case law, concluding that the decision to arbitrate is a medical treatment decision and an agent under a medical power of attorney may, therefore, execute a nursing home arbitration agreement.

Breach of Fiduciary Duty; Presumption of Undue Influence; jury instructions:
Krueger v. Ary, 2007 WL 4336226 (Colo. App. 2007); cert. granted, 2008 WL 2174047 (Colo. 2008).
The decedent’s daughter, as personal representative of his estate, sued the decedent’s caretaker in an attempt to invalidate certain gifts made by the decedent to his caretaker in the years immediately preceding his death.  The personal representative asserted claims of breach of fiduciary duty, fraud and undue influence.  At trial, counsel for the personal representative tendered jury instructions similar to pattern jury instructions regarding presumptions of undue influence and unfairness created by evidence showing that the parties to a transaction had a fiduciary or confidential relationship and that the fiduciary benefited from the transaction. The trial court refused, however, to instruct the jury on these presumptions.  The personal representative appealed.
The Court of Appeals upheld the trial court, finding that under Colorado law, the effect of presentation of evidence rebutting a presumption depends on the type of presumption at issue.  If the presumption remains as evidence despite presentation of rebutting evidence, the fact finder is to consider the presumption together with all other evidence in the case.  If, on the other hand, the presumption is one that disappears when rebutting evidence is introduced, the presumption will not factor into the fact finder’s analysis.  Citing long-established Colorado common law, the Court of Appeals recognized the presumption of undue influence in fiduciary transactions as one that disappears upon introduction of rebutting evidence.  Thus, the trial court did not err in refusing to instruct the jury on the presumption, as the jury was to evaluate the evidence free from the presumption – even if the Colorado Jury Instructions indicate otherwise.

The Colorado Supreme Court granted certiorari on three issues: 
1) whether the appellate court erred in affirming the trial court’s refusal to instruct the jury regarding the presumption of an unfair transaction in light of the confidential relationship between the parties; 
2) whether the appellate court erred in affirming the trial court’s refusal to instruct the jury regarding the presumption of undue influence in light of the relationship and the caregiver’s involvement in the creation of the documents; and 
3) whether the appellate court failed to apply policy considerations to provide jury instructions even if some rebuttal evidence has been presented.  
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