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1. BROKERS 
Adams v. Land Services, Inc.
Colorado Court of Appeals, July 10, 2008

194 P.3d 429 (Colo. App. 2008)
Property manager compensation; general partnership; standing; derivative action
A group of general partners holding a minority interest in a general partnership owning raw land in Adams County sue the partnership’s property manager.  The appeals court affirms a summary judgment order dismissing the claims for lack of standing.  The plaintiffs could not present sufficient evidence that a majority of partners authorized a civil action against the manager, and Colorado law does not allow a derivative action on behalf of a general partnership.  In particular, the procedures outlined in C.R.C.P. 23.1 for derivative actions apply only to shareholders in a corporation or members of an “unincorporated association.”
2. BOUNDARY DISPUTES and ADVERSE POSSESSION
Matoush v. Lovingood
Colorado Supreme Court, March 3, 2008

177 P.3d 1262 (Colo. 2008) 

Easement; termination by adverse possession; adverse use; accrual of prescriptive period.

See Section 7 below. 

Legislation – HB 08-1148. The legislature in 2008 changed the landscape for adverse possession claims for cases in which the 18-year prescriptive period expires after July 1, 2008. For such cases, in which title to real property is claimed to vest under C.R.S. §38-41-101, a plaintiff must now prove that either he or a predecessor in title during the 18-year period of adverse possession possessed the disputed land in good faith, believing that he was the actual owner of the land in question, and that the belief was reasonable. The trial court, in addition, has the discretion to award to the party losing land by adverse possession damages based on the actual value of the land lost, with value to be determined by the latest valuation estimate of the county assessor, equitably apportioning the valuation in the case of a partial taking of a taxable parcel. Finally, the burden of proof in adverse possession cases brought under C.R.S. §38-41-101 is changed back to the former “clear and convincing evidence” standard. 
3. CONDEMNATION
City of Black Hawk v. Ficke 
Colorado Court of Appeals, March 20, 2008

2008 Colo. App. LEXIS 438, 2008 WL 732043
Eminent domain; abandonment; equitable estoppel; attorney fees. 

The condemnor in an eminent domain proceeding retains the right to abandon the project and discontinue the proceedings at any time before payment of the sum awarded as compensation, notwithstanding that the condemnor may already have procured an order for possession and taken possession.  However, when the landowner materially changes his or her position in reliance on the condemnation proceeding, a court may apply principles of equitable estoppel to preclude the abandonment.  Here, Black Hawk sought to abandon a condemnation of a parcel for a municipal maintenance facility.  The jury awarded $637,500 -- $100,000 more than the valuation opinion of the owner’s appraiser, and six times the valuation offer by the City’s appraiser!  The City then sought to abandon, and the landowners objected.  The trial court found that the owners had not changed position to their detriment in reliance on the condemnation, and the court of appeals affirms.  Owner was awarded attorney fees, not for the abandonment, but as a sanction for lack of disclosure of information important to value – which made, in the court’s view, prosecution of the case “vexatious” and “disrespectful of truth and accuracy” after the non-disclosure.  C.R.S. § 13-17-102.  The court of appeals affirms.
School District No. 12, Adams County, Colorado n/k/a Adams 12 Five Star Schools v. Security Life of Denver Insurance Co.

Colorado Supreme Court, June 2, 2008

2008 Colo. LEXIS 572, 2008 WL 2230818
Eminent domain; condemnation of two parcels; no interim damages; attorney fees based on insufficiency of last written offer.

The school district decided to condemn 60 acres owned by Security Life (Parcel A).  Later, it decided it might condemn another 78 acres (Parcel B) adjoining Parcel A.  The compensation trial considered two scenarios; the first was a condemnation of only Parcel A with the jury placing a value on that parcel and then determining damages to Parcel B as the residue.  The second scenario was a condemnation of both parcels and the jury determining just compensation for both.  The jury concluded the value of Parcel A was $5,619,240.  The damage to Parcel B as residue totaled $2,000,000, and the value of Parcel B was set at $1,655,280.  The school district decided to condemn both parcels.  To calculate the total value, the trial court added all three numbers and concluded the compensation for the entire 138 acres was $9,274,520.

The court of appeals held that the trial court’s combining of the awards of the jury verdict was an improper change of substance and remanded the case for a partial retrial.  The supreme court disagrees, and reinstates the judgment of the trail court.  The court notes that the jury’s verdict may seem inconsistent – is the damage to Parcel B if the school district does not condemn truly greater than the award for a complete taking of the same parcel?  However, based on the jury instructions, the court concludes that the jury was instructed to find the diminution in value of Parcel B if the school district condemned only Parcel A and then consider the value of Parcel B after its value had already been diminished.  Therefore, adding the diminution in value of Parcel B to the value of Parcel B after the diminution as found by the jury was proper.

The court of appeals had also implied that, on retrial, the trial court should consider interim damages for Parcel B for the period between the time the school district decided to condemn Parcel A and the time (about a year later) when it decided to condemn Parcel B.  The supreme court holds that Colorado law does not recognize interim damages.  Further, the supreme court upholds the trial court’s award of attorneys’ fees to Security Life because the compensation awarded by the jury exceeded the amount offered by the school district in its last written offer by more than 130%.  C.R.S. § 38-1-122(1.5).

Justice Hobbs, joined by Justices Rice and Coats, dissents based on his view that the majority mischaracterized the case as two condemnation actions.  He would remand for a retrial on compensation for the entire parcel taken by the school district. 

Town of Telluride v. San Miguel Valley Corp.

Colorado Supreme Court, June 2, 2008
185 P.3d 161 (Colo. 2008)
Eminent domain; power of home rule municipalities to condemn land outside their boundaries for park and open space purposes constitutionality of C.R.S. §38-1-101(4)(b).

The Town of Telluride had been trying for years to acquire the “Valley Floor,” 572 acres just outside the town limits and preserve it as open space.  The town even set aside 20% of Town revenues for several years to fund the acquisition.  In 2004, the town filed its eminent domain action to obtain title to the land.  While that action was pending, the Valley Floor’s owner lobbied the Legislature which responded by passing subsection 4(b) to C.R.S. § 38-1-101.  That statute prohibits home rule municipalities such as Telluride from condemning property outside their boundaries for parks, recreation, open space or other such purposes.

After the bill’s passage, the owner moved the trial court to dismiss the condemnation action.  The trial court denied the motion, holding that the new statute was an invalid abrogation of the Town’s constitutional eminent domain power.  The case proceeded with a jury awarding the owner $50 million in compensation.  On appeal, the supreme court affirms and declares subsection 4(b) to be unconstitutional.

The court starts its analysis by noting that the legislature has no power to enact a law which denies a right specifically granted by the Constitution.  The court then reviews article XX of the Colorado Constitution.  Section 1 lists the uses to which home rule municipalities may direct their eminent domain powers.  Although extra-territorial condemnation for parks and open space purposes are not specifically enumerated, the court references several prior cases allowing condemnation for other purposes not specifically listed (a technical school and bombing range, flowage easements and channel improvements).

The court acknowledges that the question of whether extra territorial condemnation for parks and open space purposes is constitutional is a question of first impression.  The court notes the premise that article XX vests in home rule municipalities every power the legislature could have conferred.  Further, two statutes, C.R.S. § 31-25-201(1) and § 38-6-110, give cities the right to condemn land for parks and open space outside their boundaries.  Because the court determines that article XX gives Telluride the power to condemn as it did, subsection 4(b) is unconstitutional because it prohibits the Town from exercising its constitutional authority. 

Justice Coats concurs specially noting that the legislature may regulate municipalities’ constitutional home rule powers but it cannot prohibit them.  He concurs in the majority’s holding because he views subsection 4(b) as a prohibition rather than a regulation.  Justice Eid dissents.  In her view, the extra-territorial condemnation cases cited by the majority are very narrow in scope and, in her view, should not be expanded to include the case at issue.

Betterview Investments, LLC v. Public Service Company
Colorado Court of Appeals, July 10, 2008

___ P.3d ___ , 2008 Colo. App. LEXIS 1157
Inverse condemnation; easement for pipeline; standing

The court here reverses a trial court’s order dismissing an inverse condemnation claim against Public Service Company, d/b/a XCEL Energy. XCEL’s predecessor, a natural gas company, obtained a license for a gas line across land formerly owned by Denver & Rio Grande Western Railroad.  The license expired by its terms when the railroad sold the property.  The property was sold to private investors in 2000, though XCEL did not learn of the sale until 2004.  Negotiations for purchase of an easement failed, and XCEL decided not to condemn an easement.  Instead, it asked the City of Steamboat Springs to require the investors to set aside a 50’ easement as a condition of obtaining a subdivision plat.  After obtaining plat approval, the owner-developer then sued XCEL for trespass and inverse condemnation.  The Court holds that the owner has standing to bring both claims, reversing the trial court, because although inverse condemnation claims cannot be assigned, the possession of the line became a continuing trespass in 2000.  With a continuing trespass, every day brings a new claim for relief. 
Town of Telluride v. San Miguel Valley Corporation
Colorado Court of Appeals, October 2, 2008
___ P.3d ___, 2008 Colo. App. LEXIS 1408
Attorney fees; challenge to authority to condemn.  
This is a subsequent proceeding on attorney fees in the Town of Telluride v. San Miguel Valley Corporation, supra.  The main issue in this proceeding was whether the attorney fees and costs that Landowners incurred in challenging Telluride’s authority to condemn Landowner’s property were recoverable under C.R.S. § 38-1-122(1.5).  The trial court found such fees and costs were not recoverable, and the Colorado court of appeals affirms.

Landowners were awarded reasonable attorney fees and costs pursuant to § 38-1-122(1.5), but were denied the portion of their attorney fees incurred in challenging Telluride’s authority to condemn the property.  Section 38-1-122(1.5) provides that where the value assigned to the property exceeds 130% of the last written offer, the condemning authority is to reimburse the owners for reasonable attorney fees.  Landowners contended that they should have been awarded all of their attorney fees and costs under § 38-1-122(1.5).  However, § 38-1-122(1) states that a trial court can award reasonable attorney fees to a property owner where the condemning agency is not authorized by law to acquire the property.  The court held that § 38-1-122(1), as opposed to § 38-1-122(1.5), governs attorney fees relating to challenging a condemning agency’s authority and that under such provision, attorney fees are only permitted if the condemning party was found to have lacked authority.  Section 38-1-122(1.5) was held to govern only the award of attorney fees in relation to the valuation of the property.  Therefore, because Landowners were seeking attorney fees in relation to their challenge of Telluride’s authority, such award of fees was governed by § 38-1-122(1) and not § 38-1-122(1.5).  Because Telluride was found to have the necessary authority to condemn the property, Landowners were not entitled to attorney fees under § 38-1-122(1). 
City of Brighton v. Palizzi
Colorado Court of Appeals, October 30, 2008

___ P.3d ___, 2008 Colo. App. LEXIS 1837, 2008WL4742074

Condemnation; valuation; highest and best use analysis.

Brighton sought to widen Bromley Lane.  In order to widen the street, Brighton needed to acquire property on the south side of Bromley Lane from the landowners, Palizzi.  Brighton filed a complaint to determine how much it owed Palizzi for the property.  Just compensation is defined in terms of fair market value of the property at the time of the taking, in light of the property’s highest and best use.  The appraisers for both Brighton and the landowner agreed that the highest and best use was for commercial and residential development.  However, the parcel was not currently zoned for that use.  To achieve the zoning for commercial use, the landowner would have to go through annexation and rezoning.  However, the city would condition any such annexation and rezoning on dedication of the seventy-foot-wide strip to Brighton.  Accordingly, the appeals court holds that the evidence offered by the landowner’s appraiser should not have been admitted in evidence. 
The court first reasons that, since the strip had not been rezoned, annexed into Brighton, or developed at the time of the taking, an award that did not take into account the cost of rezoning and annexation would create a windfall for Palizzi and ignore the fact that strip of land does not have the same value as the whole parcel.  If the property were to be rezoned and annexed into Brighton, Palizzi would have to dedicate the strip to Brighton.  The trial court abused its discretion by admitting the testimony.  On remand, the parties must limit their evidence on the highest and best use to uses allowed at the time the action was commenced.  

Story v. Bly, et al.

Colorado Court of Appeals, December 24, 2008

___ P.3d ___, 2008 WL 5352405, 2008 Colo. App. LEXIS 2181
Adequacy of condemnation petition; scope of easements; valuation.
Tamara Story purchased landlocked property, which could only be accessed by a private roadway located on the Bly property.  Story, after an unsuccessful attempt to negotiate an easement agreement, filed a petition to condemn a private way of necessity.  Bly claimed that the petition was deficient because it lacked a legal description and did not describe the scope of the easement.  At trial, the court ruled that the petition was sufficient and gave Story an easement, awarding Bly damages based on the diminishment of value of Bly’s property.  Bly appeals and the court of appeals affirms.
Story’s petition was sufficient even though it lacked a legal description.  A map of the roadway was attached to the petition and a legal description is not required by the condemnation statute.  Bly argued that their appraiser could not calculate just compensation without a legal description, but the court reasons that the location of the roadway was known to the parties and currently in use.  Story also adequately described the scope and purpose of the easement.  She needed access to her property and at the hearing for immediate possession, Story explained that she needed the easement to construct, build, maintain, and access a single family home.  This description allowed the Bly appraiser to determine the value of the easement.  The scope of Story’s easement is measured by its purpose as an access to a single family home.  Thus, Story can use the easement in any frequency, manner, and intensity as long as she does not expand the scope of the easement.  Further, the easement will run appurtenant to Story’s property because it is necessary to gain access to Story’s property.  If the easement was limited to Story personally, any future owner would not have access.  Lastly, in regards to the scope of the easement, as an easement holder, Story will be responsible for her proportionate share of the maintenance costs. 

The court also affirmed the trial court’s ruling that the Bly expert could not testify regarding the cost method of appraisal for the roadway because the roadway already existed and the cost to build the roadway is not relevant to determining the value of the easement.  The Court further upheld the trial court’s ruling that the Bly expert could not testify that more land would need to be taken due to snow stacking.  There was no evidence that more land was needed for snow stacking because Story was granted an easement over an existing roadway that was already used by Bly and another property owner.
4. CONSTRUCTION DEFECT and MECHANIC LIEN LITIGATION
Boulder Plaza Residential, LLC v. Summit Flooring, LLC 
Colorado Court of Appeals, April 17, 2008

2008 WL 1746059, 2008 Colo. App. LEXIS 619
Construction defect; insurance; antisubrogation rule; assignee of claim. 

Boulder Plaza Residential (BPR), owner of a condominium project, sued its general contractor, McCrerey & Roberts Construction Company, and McCrerey’s flooring subcontractor, Summit Flooring, over allegedly defective flooring.  Before trial, McCrerey settled with the general contractor for $800,000 and obtained an assignment of the general’s claims against flooring subcontractor Summit and its insurer.

At trial, BPR asserted claims against Summit for common-law indemnity, contractual indemnity under the provisions of the subcontract between the general and Summit, and breach of contract.  Summit counterclaimed against BPR for breach of contract.  The jury found for the subcontractor based on the court’s instructions.  The owner argued for a jury instruction that the subcontractor must indemnify it for all claims “growing out of the execution of the work,” a phrase which the owner contended meant relating in any way to the hardwood floors regardless whether the subcontractor was at fault.  The court disagreed, finding that the phrase “growing out of the execution of the work” implicated the manner in which the subcontractor performed the work under the subcontract.  Read with another provision in which the subcontractor agreed to indemnify the contractor for any damages suffered arising through the negligence of subcontractor, the court limited the subcontractor’s indemnity obligation to damages arising only from its own negligent acts, breach of contract, or intentional torts.  The jury found for the subcontractor on this standard, and Summit was awarded its attorney fees pursuant to the contract.  The court of appeals affirms the trial court’s interpretation of the law. 

In a parallel appeal decided April 17, 2008 (2008 WL 1745856, 2008 Colo. App. LEXIS 621), owner BPR appealed the district court’s order awarding Summit substantial attorney fees and costs that the subcontractor incurred in defending against the contractual indemnity claim asserted by BPR, invoking the “antisubrogation rule.”  Under the doctrine of equitable subrogation, when an insurer has paid its insured for a loss caused by a third party, it may seek recovery from the third party.  However, an insurer generally has no right of subrogation against its own insured.  This principle, commonly known as the antisubrogation rule, prohibits an insurer from seeking recovery against its own insured on “a claim arising from the risk for which the insured was covered.”  This rule serves two purposes:  (1) it prevents the insurer from passing the loss back to its insured, an act that would avoid the coverage that the insured had purchased; and (2) it guards against conflicts of interest that might affect the insurer’s incentive to provide a vigorous defense for its insured.
The appellate court affirms however, stating that the “antisubrogation rule” did not apply because plaintiff was not an “insured” party.  The general contractor did not assign its insurance policy to plaintiff, and plaintiff never claimed to be an “insured” under the policy.  Those statements constituted judicial admissions.  No insurance coverage was paid for by or for plaintiff’s benefit.  Thus, requiring plaintiff to pay defendant’s attorney fees pursuant to the subcontract did not pass the loss back to any party that purchased coverage for the loss. 
Tricon Kent Co. v. LaFarge North America, Inc.

Colorado Court of Appeals, May 1, 2008

186 P.3d 155 (Colo. App. 2008)
Construction; subcontract; “no damages for delay” clause; “active interference” exception.
This case concerns a highway construction project for CDOT on two state highways in Douglas County.  LaFarge was the general contractor; Tricon subcontracted for the earthwork.  The subcontract had a “no damages for delay” clause.  If the subcontractor’s work is delayed by act of the owner, general contractor, or other subcontractor, the subcontractor can ask for an extension of time for its own performance, but may not recover delay damages except to the extent that the general contractor has the right to recover from the owner for the delay in question.  Tricon sued LaFarge, alleging that the “no damages for delay clause” could not be enforced because actions of LaFarge constituted “active interference” with the parties’ contract.  At trial, the trial court denied LaFarge’s motion for a directed verdict based on the clause, and the court of appeals affirms. 
The court concludes that “no damages for delay” clauses are valid and enforceable in Colorado.  However, such clauses are strictly construed against the owner and contractee because they can lead to harsh results for the subcontractor.  Accordingly, many courts have allowed an exception to the rule, allowing the court or jury to disregard the clause if there is “active interference” by an owner or contractor in the schedule of work required by the subcontractor.  Here, the trial court found that Tricon presented sufficient evidence for the jury to find such interference by the contractor, and this ruling is affirmed.  The record included testimony that LaFarge failed to properly schedule Tricon’s activities on the project; ordered Tricon to proceed with its work knowing that another subcontractor had not completed a necessary retaining wall; threatened Tricon with liquidated damages if it did not perform the out-of-sequence work; and failed to provide Tricon with open lane access necessary for efficient performance of its work.  Finally, the court reviews the cases from other jurisdictions and determines that Tricon was not required to show “bad faith” in order to invoke the “active interference” exception.  However, the active interference exception requires “more than a simple mistake, error in judgment, lack of total effort, or lack of complete diligence.” 
Richmond American Homes v. Steel Floors, LLC 

Colorado Court of Appeals, May 29, 2008 

187 P.3d 1199 (Colo. App. 2008)
Construction defect; statute of limitations; discovery of claim.

This case concerns a short 90-day statute of limitations for claims by a contractor against other contractors in the nature of indemnity or contribution.  Between 2002 and 2006, around 3,000 homes built by Richmond American started to have structural water intrusion in their basements. Richmond began repairing the damage and brought suit in 2004 against numerous contractors for damage reimbursement.  Interpreting a section in the construction defect statute of limitations, C.R.S. § 13-80-104(1)(b)(II)(B), the trial court found the claims to be time barred in that they were brought more than 90 days after settlement of the underlying claims of the various property owners.  Specifically, the statute provides:  A claim “by a claimant against a person who is liable or may be liable to the claimant for all or part of the claimant’s liability to a third person” should be brought either 90 days after the claim arises or “at the time the third persons claim against the claimant is settled or at the time final judgment is entered on the third persons claim against the claimant, whichever comes first.”
The court of appeals reverses.  The 90-day rule, an exception to the usual two-year statute of limitations for construction defects, is only meant to protect construction professionals who have been sued and wish to bring in another party believed to be responsible for some of the damages.  A “claimant” for purpose of the statute can only be a construction professional seeking to “share the pain,” so to speak.  While Richmond is a “builder vendor” and therefore is a “construction professional,” the statute does not bar Richmond’s claims here because the homeowners neither “settled” any claims nor filed a construction defect lawsuit against Richmond whereby a final judgment could be entered.  The purpose of the 90-day provision is to “streamline” pending construction defect litigation.  See CLPF-Parkridge One, L.P., 105 P.3d 658 (Colo. 2005). 
D.R. Horton, Inc. v. D&S Landscaping, LLC
Colorado Court of Appeals, June 26, 2008
    P.3d    , 2008 Colo. App. LEXIS 1077
C.R.C.P 30(b)(6) designee testimony and the use of unsworn expert reports to oppose motions for summary judgment.

D.R. Horton developed the Park Avenue townhomes in Arapahoe County and subcontracted with D&S Landscaping and J&K Pipeline.  Park Avenue Homeowners Association sued D.R. Horton for alleged construction defects, and  D.R. Horton brought third-party claims against D&S and J&K for indemnification.  During discovery, the deposition of D.R. Horton’s C.R.C.P. 30(b)(6) designee was taken, in which the designee stated that she did not have information as to whether the subcontractors were negligent, committed errors, breached their contracts, or failed to respond to warranty requests.  D&S and J&K filed motions for summary judgment, alleging among other things, that D.R. Horton could not bring third-party claims because it had no evidence to support its claims and that common law and the contractual indemnity claims failed.  D.R. Horton responded by relying on unsworn expert reports attached to prior pleadings and an affidavit of its president who identified the scope of the subcontractors’ work.  The district court granted the motions for summary judgment.

The court of appeals affirms for several reasons.  D.R. Horton argued that the district court erred in focusing on the Rule 30(b)(6) designee’s lack of knowledge in concluding that no material issues of fact remained.  C.R.C.P. 30(b)(6) states, in part, that a corporation may be named as a deponent and that the organization shall designate one or more individuals who consent to testify on the organization’s behalf.  The designee shall testify on matters known or reasonably available to the organization and must be prepared and knowledgeable.  Obligations under Rule 30(b)(6) do not cease merely because an organization does not possess the knowledge to prepare its designee.  Because D.R. Horton proceeded with the deposition of an unprepared designee who lacked knowledge and because it appears that D.R. Horton could have deposed or interviewed other knowledgeable fact witnesses in order to prepare its designee, the district court did not err in focusing on the Rule 30(b)(6) designee’s testimony.  In addition, the court reasons that D.R. Horton neither contended that it had no means of preparing an appropriate witness nor sought a protective order.  Thus, relying on the designee’s testimony was appropriate.  

Summary judgment was also appropriate because D.R. Horton relied on unsworn expert reports in responding to the motions.  Here, the subcontractors met their burden by producing sworn testimony, and D.R. Horton failed to meet its burden under C.R.C.P. 56 to respond in kind with affidavits. 
Ranta Construction, Inc. v. Anderson 

Colorado Court of Appeals, June 26, 2008
190 P.3d 835 (Colo. App. 2008)
Vendor’s contractual right to cure product defects; UCC revocation of acceptance; interference by owner.  
The Andersons built a custom home in Telluride, Colorado.  They selected custom windows for the home, which were purchased through Telluride Window & Doors (“vendor”).  No defects were observed by the contractor or the owners upon delivery.  However, shortly after installation, defects in the windows appeared, including bowing, breaking, and leaking.  Before the contractor or the vendor could complete the window repairs, the owners in frustration barred the contractor and the vendor from the property.  To make things worse, they sprayed water on the windows, which made further repair of the windows impossible.  The owners then withheld progress payments, prompting the contractor to foreclose on its lien.  In turn, the owners counterclaimed against the contractor for breach of contract, breach of warranties, and excessive lien.  The owners also made third-party claims against the vendor, manufacturers, and distributors.  Finding the owners breached the contract, excusing further performance by the contractor, and that the vendor had a right to repair the windows, which the owners interfered with, the trial court held in favor of the contractor and the vendor.  The Colorado court of appeals affirmed and remanded.  

On appeal, the owners contended that under the contract, the contractor had a duty to replace the windows, rather than a right to repair them.  The court holds that the contractor had a contractual right to repair the windows and was not obligated to replace them because the defects became apparent only after the windows were installed. The record supports the trial court’s finding that the contractor’s performance was reasonable, and the owners breached the contract by stopping the work.  Under section 2-608 of the Uniform Commercial Code, the owners reaccepted the windows on the condition the defects would be cured.  The owners interfered with the vendor’s right to cure the window defects; thus, the owners were barred from again revoking their acceptance or asserting a breach of warranty claim. 
Yeiser v. Ferrellgas, Inc.
Colorado Court of Appeals, September 18, 2008

__ P.3d __, 2008 Colo. App. LEXIS 1393  
Contract to deliver gas; property damage; collateral source rule.
Plaintiff’s house suffered property damage when gas was not delivered on schedule and pipes froze.  The jury awarded damages of $314,000 in a breach of contract claim against the gas company.  The trial court set off from the award $212,000 received by plaintiff from its homeowners insurance carrier.  However, the defendant, in a subrogation claim by plaintiff’s insurer, had settled the claim for $172,000. The court of appeals holds that only this lower figure may be set off from the jury award, applying the common-law collateral source rule.  Under the common law collateral source rule, which is applicable because our collateral source statute only deals with tort claims, “. . . compensation or indemnity received by an injured party from a collateral source, wholly independent of the wrongdoer and to which he has not contributed, will not diminish the damages otherwise recoverable from the wrongdoer.”  Although the defendant gas company did not pay for the homeowner insurance, it did reimburse the insurer on its subrogation claim.  Although the adjustment here will give a small windfall to the plaintiff, a windfall of the same sort would otherwise accrue to the tortfeasor, and the plaintiff wins this point on the equities.
Thermo Development v. Central Masonry Corporation
Colorado Court of Appeals, September 18, 2008

195 P.3d 1166 (Colo. App. 2008)

Construction Defect Reform Act; limitation of actions; tolling.
The court of appeals holds that recent amendments to the Construction Defect Reform Act, C.R.S. § 13-80-104(1(b)(II), only pertain to the two-year statute of limitation applicable to claims against construction professionals, and do not serve to extend the six-year statute of repose.  Plaintiffs had paid construction defect claims in a settlement and then brought this action for indemnity and contribution within 90 days.  Since the action was outside the period of the statute of repose, and because the statute does not allow for further tolling of that statute, the action was properly dismissed.  
Syfrett v. Pullen 

Colorado Court of Appeals, December 24, 2008

___ P.3d ___, 2008WL5352682, 2008 Colo. App. LEXIS 2174
Standing and damages under the mechanic’s lien trust fund statute

Billie Syfrett entered into a contract with Artistic Expressions, Inc., a corporation owned by Daniel Pullen, to remodel her residence.  Although Artistic had not completed its work pursuant to the contract, Artistic stopped work.  Syfrett had to hire another company to complete the work at a higher cost.  Artistic also failed to pay various subcontractors, laborers, and material suppliers, who were demanding payment from Syfrett.  Syfrett filed a suit against Artistic for breach of contract, and added a claim for violation of the mechanic lien trust fund statute, C.R.S. § 38-22-127 against Pullen, individually.  The trial court entered judgment against Artistic for the breach of contract claim and entered judgment against Pullen for the violation of the trust fund statute.  Further, the trial court trebled the damages for the trust fund statute violation pursuant to C.R.S. § 18-4-405, the civil theft statute.  Pullen appealed the latter judgment claiming that Syfrett lacked standing to bring a claim under the Trust Fund Statute.  The court of appeals affirms and holds that Syfrett holds the damages awarded to her under the trust fund statute in trust for the subcontractors, laborers, and material suppliers that had not been paid by Artistic.

Although a claim under the trust fund statute is usually brought by an unpaid laborer, the court holds that Syfrett, as the owner of the property, had standing to bring the trust fund claim.  She had an injury in fact and a legally protected interest.  The mechanic’s lien placed on her property by a material supplier constitutes an injury.  The statute does not expressly state who is authorized to enforce the statute, however, property owners, subcontractors, material suppliers, and laborers have a legally protected interest to enforce the trust because the statute is intended to protect all of these individuals from contractors.  

The court of appeals went further than the trial court’s ruling and held that Syfrett will hold any funds that she recovers from Pullen, including the treble damages, in trust for the benefit of the subcontractors, laborers, and material suppliers who remain unpaid and have claims to the fund. This could lead to some interesting issues of accounting down the road.  
5. CONTRACTS, SPECIFIC PERFORMANCE AND FRAUD

Magenis v. Bruner

Colorado Court of Appeals, May 29, 2008

187 P.3d 1222 (Colo. App. 2008)

Arbitration agreement; mandatory fee-shifting clause; attorney fees.

The parties to this case were members in a limited liability company.  In the operating agreement, the parties provided that all disputes concerning the respective ownership interests of the parties would be resolved by binding arbitration.  The agreement further provided that, in the event of arbitration, the arbitrator “shall award fees and expenses (including reasonable attorneys’ fees) to the prevailing party.”  Here, following a dispute between the parties, an arbitration was conducted and the arbitrator awarded damages to one of the members, Magenis, but “declined” to award attorney fees, offering several reasons (not specified in the decision) for his decision.  Magenis filed a motion in the district court to modify the arbitration award.  The trial court denied the motion, relying on settled law that an arbitrator “is not bound by either substantive or procedural rules of law” and is the final judge of the merits of disputed claims.  

The court of appeals reverses.  It acknowledges the legal proposition quoted above, and notes that “absent specific statutory grounds to vacate, modify, or correct and award, a court may not review the merits of an award,” including the arbitrator’s interpretation of the contract.  However, it holds that the arbitrator’s powers are strictly limited to the arbitration agreement.  The court relies on recent attorney-fee cases holding that the term “shall award” means exactly that – the winning party must recover fees.  Thus, the only power the arbitrator had was to determine a reasonable amount of attorney fees.  The court awards attorney fees for the appeal as well, and remands to the trial court to send the attorney fee question back to the arbitrator. 

Query:  Suppose the arbitrator elects to make only a nominal fee award?  How far does this go? 

For the drafter, be forewarned.  If you want to give the arbitrator discretion to achieve a fair result, say so – for example, provide that the arbitrator “may,” in its discretion, award fees in order to achieve a just result. 

Lewis v. Lewis

Colorado Supreme Court, June 30, 2008
189 P.3d 1134 (Colo. 2008)   

Unjust enrichment in sale of a house; standard of review is abuse of discretion; no malfeasance necessary in close or family relationship; look to mutual purpose of parties.

Plaintiff Cassandra Lewis sued her former in laws, Mr. and Mrs. Lewis, when they sold a house Cassandra and her ex-husband had lived in during their marriage.  Mr. and Mrs. Lewis had provided the down payment and Cassandra and her husband Sammy had made all the monthly payments on the loan, performed and/or paid for routine maintenance, paid the insurance and paid for a number of upgrades on the house during the 14 years they had lived there.  The trial court noted evidence that Mr. and Mrs. Lewis had intended the house to be a gift to their son and his wife Cassandra.  There was also evidence of a plan for Sammy and Cassandra to pay Mr. and Mrs. Lewis the down payment and refinance the balance of the loan, but that plan was never completed.  The trial court found that when Mr. and Mrs. Lewis sold the house and pocketed the net proceeds of over $100,000, they had been unjustly enriched by Cassandra and therefore the trial court awarded that amount to Cassandra.  The court of appeals had reversed, but the supreme court now reverses and reinstates the judgment of the trial court.

The supreme court first holds that the court of appeals used the wrong standard of review for an unjust enrichment case.  The court of appeals had reasoned that unjust enrichment is a mixed question of law and fact and therefore the proper standard of review is de novo.  Citing La Plata v. United Bank, 857 P.2d 410, 420 (Colo. 1993), the supreme court holds that abuse of discretion is the proper standard overruling Ciccarelli v. Guaranty Bank, 99 P.3d 85,89 (Colo. App. 2004).

The supreme court then turns its attention to the law of unjust enrichment and cites the elements of that claim:  1) the defendant received a benefit; 2) at the plaintiff’s expense; 3) under circumstances that would make it unjust for the defendant to retain the benefit without commensurate compensation.  The court concludes the first two elements are uncontested here and so jumps to an analysis of whether Mr. and Mrs. Lewis’ enrichment was unjust.  The court discusses DCB Constr. Co. v. Central City Dev. Co., 965 P.2d 115 (Colo. 1998), an unjust enrichment case where a contractor of a tenant sued the landlord when the tenant defaulted for unjust enrichment for the improvements to the property. There the court held unjust enrichment required some malfeasance by the landlord.  Here, there was no malfeasance by Mr. and Mrs. Lewis, but there was a confidential relationship between the parties.  The court concludes the parties intended that Mr. and Mrs. Lewis would convey the house to Sammy and Cassandra and this “mutual purpose” was thwarted when the parties never followed through on that intention.  Therefore, the court concludes it was equitable and proper for the trial court to award the net proceeds of the sale of the house to Cassandra.
Justices Eid, Coats and Rice dissent.  The dissenters reason that the majority really found a simple breach of contract and then awarded benefit of the bargain damages.  Justice Eid states that the “mutual purpose” element discussed by the majority does not appear in any cases in this state or any other.  She argues that the majority lost the focus of unjust enrichment which is the benefit conferred on the defendant by the plaintiff and not the other way around.  The dissent states that improper focus in this case turns unjust enrichment law on its head.

Dinosaur Park Investments LLC v. Tello

Colorado Court of Appeals, July 10, 2008

192 P.3d 513

Installment land contract; breach; attorney fees; escrow with public trustee.

Seller, under an installment land contract, sues the buyer for breach of contract, for failure to make timely payments under the contract.  On the first day of trial, the buyer argued that it had a right to rescind the land contract under C.R.S. § 38-35-126, which provides for such a remedy where seller fails to escrow property tax payments with the public trustee.  The trial court improperly granted rescission to the buyer after trial, because the statutory remedy available to buyer is a compulsory counterclaim.  Since the claim was not pleaded, seller had no opportunity to plead alternative claims such as unjust enrichment. 

Affordable Country Homes v. Smith
Colorado Court of Appeals, September 4, 2008

194 P.3d 511 (Colo. App. 2008)

Settlement agreement; reformation.

If a dispute arises over the terms of an agreement that settles a civil action, the court may not reform the settlement agreement under C.R.C.P. 60(b), which allows modification for relief from a judgment for fraud or mistake, unless the court’s order expressly retains jurisdiction.  This would not, however, seem to preclude relief by way of an independent civil action for reformation. 
Suss Pontiac GMC v. Boddicker

Colorado Court of Appeals, November 26, 2008

2008 Colo. App LEXIS 2081
Option; exercise according to terms; first class mail as substantial compliance. 
Should courts enforce an option that has been timely exercised by written notice when the contract states that notice shall be sent by “certified mail, return receipt requested,” but the notice is delivered another way?  Yes.  When faced with this question, the great majority of courts have held that the option should be enforced if the alternative delivery method results in actual notice, timely received.  The court of appeals agrees. 
Redd Iron, Inc. v. International Sales and Service Corp.
Colorado Court of Appeals, December 24, 2008

___ P.3d ___, 2008WL5352334, 2008 Colo. App. LEXIS 2178
Subcontractor claim unjust enrichment against landowner

ALSCO hired International Sales and Service Corporation as general contractor to build improvements on ALSCO’s property.  International Sales subcontracted with Excel Metals, and Excel subcontracted in turn with Redd Iron, to provide labor and materials.  Redd performed its work, but was not paid by Excel.  Redd sued Excel, ALSCO, and International Sales for breach of contract, unjust enrichment, and foreclosure of a mechanic’s lien.  Redd filed a motion for judgment on the pleadings on its unjust enrichment claim, and International Sales moved for summary judgment on all of Redd’s claims.  The trial court granted Redd’s motion for judgment on the pleadings for the unjust enrichment claim.  International Sales appealed the trial court’s ruling on the unjust enrichment claim.  The court of appeals vacates the trial court’s ruling and remanded the matter for further consideration of all of the elements of unjust enrichment under the test set out in DCB Construction v. Central City Development, 965 P.2d 115 (Colo. 1998). 

In order for a subcontractor to prevail on an unjust enrichment claim against a property owner under DCB, the subcontractor must show that:  (1) the owner or contractor benefitted from the services the subcontractor provided, (2) the subcontractor was not paid for its work, and (3) it would be unjust to allow the owner to accept the benefit without paying for it.  Under DCB, it was suggested in a parallel context that an owner/landlord would not be liable to a tenant’s contractor if the contractor had a contract with a third party to perform the work, i.e., a contract with the tenant, unless there was some other element of “injustice.”  The DCB court had stated:  “[W]e hold that injustice in this context requires some type of improper, deceitful, or misleading conduct by the landlord.”  The court of appeals in this case expands on its interpretation of what the DCB court meant by “injustice” in this context, in a lengthy and somewhat confusing analysis, and remands to the trial court to consider all of these factors in the context of this case. 

Note:  Many trial courts in the last 10 years have dismissed similar unjust enrichment claims on summary judgment simply because the plaintiff had a contract with a party other than the owner. Perhaps the DCB decision was not as clear as many had thought. The DCB requirements were considered in the context of equitable subrogation in Ameriquest Mortg. Co. v. Land Title Ins. Corp., __ P.3d __ , 2007 Colo. App. LEXIS 1400 (July 26, 2007), cert granted August 4, 2008.  The argument there is that equitable subrogation is designed to prevent unjust enrichment, and that a senior lender may not be subrogated to the lien of a later, intervening lienor absent some sort of misleading, deceitful or improper conduct by the senior lienholder. The DCB analysis has apparently engendered confusion, and begs for some clarification by the courts. 
Morris v. Belfor USA Group, Inc.

Colorado Court of Appeals, December 24, 2008

___ P.3d ___, 2008WL5352285, 2008 Colo. App. LEXIS 2179
Contract damages; fee shifting provision can be unilateral; paralegal fees are not costs.

The Morris family enters into a contract with Belfor USA to repair damage in their home caused by a fire.  The repairs were covered by Morris’ homeowner’s insurance policy.  The damage was so extensive that the repairs exhausted the insurance policy’s limits.  Belfor categorized Morris’ personal property as either salvageable or unsalvageable.  However, Morris claimed that Belfor negligently performed the work because it erred in determining whether the property was salvageable, it improperly restored property, and it failed to return the salvageable property.  In particular, Belfor failed to return a soccer ball signed by Pelé.  Morris filed a complaint for breach of contract, negligence, and other claims.  The trial court found that the value of Belfor’s performance was zero and awarded Morris $83,708.24 in damages, an additional $3,000 for the soccer ball, and attorney’s fees and costs.  The costs included paralegal fees.  Belfor appealed and the court of appeals affirmed the damages, reversed the damages for the soccer ball and attorney’s fees, and reversed the cost award for the paralegal fees.

The damages awarded to Morris were based on the limits of his homeowner’s insurance policy.  Thus, awarding additional damages for the soccer ball resulted in a windfall to Morris and should not have been granted by the trial court.  However, the damages award was proper because it placed Morris in the same position as if Belfor had not done the work.  The trial court granted Morris’ attorney’s fees based on a fee shifting provision in the contract between Morris and Belfor.  However, the attorney’s fee provision only granted attorney’s fees to Belfor if it had to collect against Morris.  It did not allow for attorney’s fees for Morris and as such, it was improper for the trial court to award attorney’s fees to Morris.  Lastly, the Court awarded Morris his costs, except for the paralegal costs, which are categorized as attorney’s fees rather than costs.  
6. COVENANTS, SERVITUDES AND COMMON INTEREST COMMUNITIES

BA Mortgage, LLC v. Quail Creek Condominium Association
Colorado Court of Appeals, January 24, 2008

192 P.3d 447 (Colo. App. 2008)
Common interest ownership; association’s super priority lien; subordination agreement.

This case is emblematic of the complexity of the Colorado Common Interest Ownership Act (CCIOA) provisions for the homeowner association’s “super priority” lien.  During the course of a foreclosure, the purported first mortgagee (BA Mortgage) twice tendered to the association a figure (slightly in excess of $1,000) representing the six months of assessments accruing immediately prior to the date of foreclosure.  C.R.S. § 38-33.3-316(2)(B)(I).  The lender, upon the refusal of the association to accept payment of its “priority” portion of the assessment lien, sues for slander of title, spurious lien, intentional interference with contract, and other claims.  The association claims that BA Mortgage is not really the holder of the first mortgage lien, because it was recorded later in time to other mortgages on the subject property and that a subordination agreement that purported to place BA Mortgage in first lien position was ineffective because it was not signed by the property owners, although it was signed by the other mortgagees. 
The court of appeals begins by holding that BA Mortgage is indeed in first position except for the association’s super-priority lien for $1,000.  Although the applicable declaration of covenants adopted in 1979 provides that the first mortgagee has priority over the Association without exception, the court holds that the super-priority provisions of CCIOA apply to trump the declaration, as this portion of CCIOA applies to associations created before adoption of the CCIOA in 1991.  And, as the court has ruled before, the super-priority lien includes interest and attorney fees.  Second, the court holds that a subordination agreement among lien holders need not be signed by the property owner to be enforceable, even if the agreement was drafted for such signature.  Third, the court holds that BA Mortgage, once it became record owner through foreclosure, incurred liability for assessments as an owner – though not for a period of time in which title rested in HUD by conveyance pursuant to an indemnity agreement.  Fourth, the court holds that the claims for spurious lien and slander of title based on multiple recordings of its continuing assessment liens by the association could not be sustained, because the CCIOA, though not requiring the recording of lien statements, does not prohibit the act.  What of the association’s  refusal to acknowledge the lender’s senior lien priority?  These were the subject of reasonable dispute, the court reasons, largely because the statute is insufficiently precise and the whole issue is, unfortunately, overly complex for a smooth working system of lien priorities.  Finally, the court holds that under section 123 of the CCIOA, the association gets to recover its attorney fees in the trial court and on appeal, even though the association had previously refused a tender of the amount of its senior priority lien.  
Clubhouse at Fairway Pines, LLC v. Fairway Pines Estates Owners Association

Colorado Court of Appeals, August 7, 2008
    P.3d    ,  2008 Colo. App. LEXIS 1274.
Indispensible party; all owners in common interest ownership community should have been made parties.

Fairway Pines Estates Owners Association is the owners’ association of a residential golf course community. Clubhouse at Fairway Pines owned a lot in the development on which it operated a clubhouse for the benefit of the owners.  The original developer, who had abandoned the project, had intended to build a permanent clubhouse on an adjacent lot and the facility operated by Clubhouse was meant to be temporary.  Clubhouse filed the action seeking a declaratory judgment against the Association to force it to collect dues from the owners of lots in the development for its benefit.  The trial court ruled that 1) Clubhouse was entitled to receive all dues for several years prior; 2) the Association must assess and collect dues and pay them to Clubhouse; 3) Clubhouse must continue to provide services to the owners and once a new clubhouse is built; and 4) dues would be split 50-50 between Clubhouse and the new facility.  The court of appeals reverses for failure to join indispensible parties, namely the lot owners.

The court notes that the association did not raise the indispensible party argument until it filed a post-trial motion.  The court holds that the argument was not waived despite its tardy assertion. On the issue of whether the owners are indispensible parties, the court notes that the trial court’s ruling that club dues would be split 50-50 between the new facility and Clubhouse and the fact that the court’s ruling would run with the land affect all the lot owners, therefore their property interests are affected and they should have been parties.  The court considers whether the owners’ interests were adequately protected by the Association.  Here, the court finds that the interests of the owners and the Association were conflicting because, for example, some owners may prefer to avoid the financial burden of continuing to fund Clubhouse while a new facility was being built, others may want to assure ongoing services from Clubhouse and others may not want to fund Clubhouse after a new facility opens.  Because of the conflict, the Association could not have adequately represented the owners.  Therefore, the court reverses the trial court and remands for a new trial subject to joinder of the owners.
Gleneagle Civic Ass’n v. Hardin

Colorado Court of Appeals, October 16, 2008
___ P.3d ___, 2008WL4592161

Email may constitute proper notice; a homeowner’s association’s decision must be reviewed to determine whether the association acted reasonably and the decision was not arbitrary or capricious.

Gleneagle Civic Association is a homeowner’s association of a residential golf course community.  Lewis and Laura Hardin sought to buy property adjacent to the golf course.  Prior to closing, they sought approval from Gleneagle regarding their ability to build a six foot privacy fence between their backyard and the golf course.  The Hardins sent a letter to Gleneagle and also sent an email to the chairman of the Gleneagle’s architectural control committee for approval of the fence and asked that a decision be made by May 27, 2004, the date they were to close on the property.  The covenants did not require a response within a particular time frame. The chairman responded to the Hardins’ email stating that it was unlikely the plan would be approved.  The Hardins sent another email to the chairman stating that it appeared that their plan to build the fence was approved since they had not heard anything from Gleneagle.  The chairman replied, again reiterating that the fence would not be approved.  The Hardins then built the fence, and Gleneagle then brought a suit to require removal of the fence.  
The court of appeals holds that notice by email is sufficient “written” notice, and that Gleneagle replied in timely fashion to the owner’s requests.  However, the appeals court reverses and remands because the trial court failed to analyze the reasonableness of Gleneagle’s action under Rhue v. Cheyenne Homes, Inc., 168 Colo.6, 449 P.2d 361 (Colo. 1969) and Woodward v. Board of Dirs. of Tamarron, 155 P.3d 621 (Colo. App. 2007).  
Glenwright v. St. James Place Condominium Ass’n

Colorado Court of Appeals, October 16, 2008
___ P.3d ___, 2008WL4592121, 2008 Colo. App. LEXIS 1433
CCIOA; records of homeowners’ association include records held by agent.

St. James Place Condominium Association (“St. James”) is a homeowner’s association for condominium units.  St. James is required by the declaration to hire a manager for the property and approve the budget.  The manager must maintain all records required by St. James.  In 2003, Mr. Glenwright, a resident of St. James, filed a complaint to inspect the housekeeping records because he questioned the reasonableness of certain charges for housekeeping.  St. James provided him with the records and Glenwright dismissed his complaint.  However, in 2005, Glenwright requested to view the records again.  St. James provided some of the records, but not all.  Glenwright filed another complaint and St. James moved for summary judgment.  The trial court granted summary judgment in favor of St. James stating that because St. James was not in possession of the records, it did not have to produce them.  The court of appeals holds that St. James must produce records held by its agent, and reversed the trial court’s decision and remanded the case to determine if the records are indeed controlled by St. James.

Under the Colorado Common Interest Ownership Act (“CCIOA”), C.R.S. § 38-33.3-317, any record owned by St. James, including any in an agent’s possession, must be produced for inspection.  Thus, if the housekeeping records in question were created, used, received, or maintained by the manager, they must be produced to Glenwright.  Whether the housekeeping records are records that St. James would create, use, receive, maintain, or rely upon to perform its duties under its declaration or the CCIOA is a question of fact, which cannot be decided on summary judgment. 
Legislation – In HB 08-1135. The legislature adopted rules that common interest community associations must follow in order to impose monetary fines.  The association must adopt and follow a written policy governing the imposition of fines, and the policy must afford a “fair and impartial fact finding process” before an “impartial decision maker” who may be a resident of the community who does not have any direct personal or financial interest in the outcome. 
7. EASEMENTS AND PUBLIC ROADS
Hinojos v. Janzen

Colorado Court of Appeals, January 10, 2008
182 P.3d 692 (Colo. App. 2008)

Quiet title action; abandoned railroad right of way; deed construction; “excepting”. 
In 2002, the Union Pacific Railroad abandoned some of its 100 foot right-of-way in Morgan County, along the Platte River in and around the township of Snyder.  This scramble for title to the ground ensued.  Multiple claimants appeared and the trial court sifted through chains of title stretching back to the 1880s.  In the words of the court of appeals in its initial opinion in October, 2007, the trial court issued “an articulate, thorough, and well-reasoned order” which the court of appeals affirms in most respects.
Unlike earlier Union Pacific rights, this particular right of way was granted by the federal government in the General Railroad Right of Way Act of 1875.  At the time of the deeds (in the early 20th Century), the law held that abandoned railroad rights of way reverted to the federal government.  The supreme court later reversed itself in Great Northern Ry. Co. v. United States, 315 U.S. 262 (1942), holding that railroads held only an easement subject to the rights of the underlying property owner upon abandonment.  Also:  Calhan Chamber of Commerce v. Town of Calhan, 166 P.3d 200 (Colo. App. 2007).  So, if the railroad abandons its easement, does the property revert to the United States?  Not where, as here, the underlying fee has been conveyed to a private citizen by an earlier patent.  Under the Railroad Right of Way Abandonment Act, 43 U.S.C. § 912, when a court decrees abandonment of a railroad grant, title to the underlying fee vests, absent exceptions not applicable here, in the assignee or successor of the original recipient of a patent from the United States.  Section 912 was enacted “to dispose of the federal government’s reversionary interests in the railroad rights-of-way.”
The dispute here arises among the claimants to the underlying fee and claims by the owners of property adjoining the former right-of-way.  The court reviews a number of century old deeds which purported to convey the fee underlying the railroad right-of-way, but which recite that the conveyance is “subject to” or “excepting” the railroad.  Under the particular circumstances of these deeds, the court holds that “excepting” may not have its usual meaning, i.e., the deeds did attempt to reserve title to the underlying fee.  The court reasons that the landowners at the time of the deal understood that they could not convey the land underlying the right-of-way – that was the law at the time.  There was no evidence that the grantors intended to convey anything less than their entire interest in the property and no heir of any of the grantors had ever come forward to make a claim.  Title is therefore quieted in the owner who ultimately took title in the chain going back to the original patentee. 

Landowners to the north of the right-of-way had filed three “notices” of their interest in the disputed property and argued that the notices gave them “color of title.”  The court rejects that argument stating the color of title refers to an attempted but defective conveyance.  The notices were not conveyances but merely naked claims.  Finally, the court disposes of the claim of a lessee from Union Pacific.  The leasehold terminated upon Union Pacific’s abandonment of the track.
Campbell v. Summit Plaza Associates

Colorado Court of Appeals, February 7, 2008

2008 Colo. App. LEXIS 153, 2008 WL 323770

Implied easement by necessity; lack of access as a breach of warranty; title insurer liability; duty of care.

Summit Plaza Associates (“SPA”) conveyed a commercial lot to the Campbells which, the trial court found, was landlocked.  The only way to get to a public road was across other land owned by SPA.  The trial court granted an implied easement of necessity in favor of the Campbells and across SPA property.  The trial court also held that the conveyance of property by SPA without access breached the deed’s covenants of warranty and awarded damages.  It also found a breach of the purchase and sale contract which brings into play the fee-shifting provision in the real estate contract, which nets Campbells an award of attorney fees.  Finally, the trial court granted summary judgment in favor of the title insurance company named as a third party defendant by SPA in a negligent misrepresentation claim.  SPA had reasoned that the title company supplied erroneous information in the title commitment, which resulted in the seller’s mistaken belief that the buyer would have legal access to the lot.

The court of appeals affirms on the easement by necessity question and on the summary judgment in favor of the title insurer, but reverses on other issues.  The trial court’s conclusion that the Campbells’ property was landlocked was supported by competent evidence.  The court recites the elements needed for an implied easement of necessity:  (1) unity of ownership prior to severance; (2) need for the easement at the time of severance; and (3) the need must be great. The court finds all those elements present.  An issue of first impression is whether a “severance” occurred here because the lot SPA sold to the Campbells was subdivided well before the conveyance at issue here.  After consulting cases from other states, the court concludes that a “severance” for implied easement purposes occurred here at the time of subdivision.

The court also affirms the trial court’s grant of summary judgment in favor of the title insurer on the negligent misrepresentation claim.  SPA claimed the title insurance company should have stated in the title commitment that the property was landlocked.  However true that may be, the court holds that a title insurer issuing a commitment for the buyer owes no duty to the seller, citing Jimerson v. First American Title Insurance Co., 989 P.2d 258 (Colo. App. 1999).  It follows that the seller has no right to rely on the commitment in deciding what warranties of title to give to a buyer.  One more reason, we suggest, for sellers to be wary of general warranty deeds.

On the damage and fee claims, however, the appeals court parts company with the lower court. While lack of access can have a significant effect on the market value of the property, it does not, in the view of the court, rise to the level of a warranty breach or a breach of the purchase and sale contract.  Those awards are reversed.

Matoush v. Lovingood

Colorado Supreme Court, March 3, 2008

177 P.3d 1262 (Colo. 2008)

Easement; termination by adverse possession; adverse use; accrual of prescriptive period. 
In short, Matoush (dominant estate) acquired a lot in 1971 that adjoined a city street, along with an express easement across a lot to her rear owned by Lovingood for “sewer and water pipes and alley purposes.”  The easement was created in 1901, and had long been improved with underground water and sewer pipes.  However, the surface has been improved with fences, gardens and the like which have precluded surface access to the alley for more than thirty years.  Matoush never sought to use the surface access rights until 2003.  Mr. and Mrs. Lovingood, the owners of the servient estate, argue that the portion of the easement that provides for surface access along a 10’ strip of land at the rear of their two lots to connect the Matoush property with a public alley has been terminated by adverse possession.  The trial court found that the easement was not terminated because the owner failed to prove that Matoush intended to abandon the easement.  This judgment was reversed by the court of appeals, the court holding that an easement may be terminated or modified, in whole or in part, by the servient estate’s adverse possession, regardless of the state of mind of the owner of the easement.  The court of appeals noted that our adverse possession statute, C.R.S. § 38-41-101, applies to preclude any claim to enforce “any right or interest” in property, which includes easements.  An easement may be partly or wholly extinguished upon proof that the servient owner’s use of the land is (1) adverse to the use of the easement, (2) is open or notorious, and (3) has continued without effective interruption for eighteen years.  See Lobato v. Taylor, 71 P.3d 938, 954 (Colo. 2002); Restatement (Third) of Property: Servitudes §7.7.  
Our supreme court accepted review to determine:  “Whether an express easement can be extinguished by the owner of the servient estate by adverse possession, and if so, what circumstances commence the prescriptive period.”  The court, in essence, agrees with the trial court but for a different reason.  Adopting the holding of an intermediate appellate court case out of New York, the court holds that the prescriptive period did not begin to run until Matoush, as owner of the dominant estate, decided to use the surface access rights for the first time in 2003. Castle Associates v. Schwartz, 407 N.Y.S.2d 717, 723 (N.Y. App. Div. 1978).  Although the New York court of appeals has limited the Castle Associates decision to a limited set of facts that do not exist here, Colorado nevertheless adopts the reasoning in the decision and applies it to this case.  It reaffirms the holding in Lobato that an easement or any other interest in land may be terminated by adverse possession.  An easement will be terminated by adverse possession by a showing that the use of the easement area was (1) adverse to the easement holder’s right to use the easement; (2) open or notorious; and (3) continuous without effective interruption for the statutory period of 18 years. 
To get to its intended result, the court considers at length the nature of conduct by the servient estate that will be “adverse.”  Since the owner of the servient estate retains the right to use the easement area in any way that is consistent with the easement holder’s use of the easement, mere possession, even exclusive possession, means nothing in and of itself.  Rather, only use that is “incompatible or irreconcilable with the easement holder’s authorized right of use” will be sufficient to justify terminating an easement by adverse possession.  The court goes on to hold, citing a leading text, that the party seeking to terminate the easement must prove “that the use interferes significantly enough with the easement owner’s enjoyment of the easement to give notice that the easement is under threat.”  Here, the Matoush easement was blocked with fences and vegetation that made passage on the surface impossible.  Nevertheless, the court reverses and finds that the servient owner’s blockage of the easement was not adverse until Matoush, at his leisure, decided to use the easement.  This was the reasoning in the Castle Associates case, which the court here refers to as the “modern rule,” even though it is no longer the law in New York in cases concerning a written easement with a legally described course. 
Note:  The concurring opinion by Justice Eid and the dissenting opinion by Justice Coats take issue with the characterization of the issue as one of accrual of the claim for the purposes of the statute of limitations, as opposed to a factual issue of the degree of use by an owner that is sufficient to give notice of interference with the easement owner’s rights.  For example, if accrual is the test, could Matoush have sued for trespass to clear the easement course of obstructions before 2003?  If so, had not the claim “accrued,” beginning the running of the statute?  See Restatement (Third) of Property: Servitudes §7.7, comment b (“The prescriptive period begins when a use that constitutes an actionable violation of the servitude occurs.”) 
Zweygardt v. Board of County Commissioners of Elbert County

Colorado Court of Appeals, June 26, 2008

190 P.3d 848 (Colo. App. 2008)
County authority to regulate private road; fire safety standards; farm and ranch exception.

Plaintiffs subdivided a large amount of ranch land into parcels 60 acres or larger and built a circuitous access road through the lots to connect them to a county road.  Elbert County denied building permits to buyers of the lots on the basis that the road did not meet county fire code standards.  Plaintiffs challenged the denials, but the trial court granted summary judgment in favor of the county, holding that the county had authority to require that the road be constructed to certain fire safety standards.

The court of appeals reverses.  The court notes that counties may only exercise the powers given to them by the Colorado Constitution or the General Assembly.  C.R.S. § 30-15-401.5 gives the county authority to adopt ordinances enacting minimum fire safety standards.  However, that statute also states that it shall not apply to farms and ranches.  The court notes that the statute has no definition of “farms and ranches” so it proceeds to create one.  The determining factor is the use of the land accessed by the road.  Since the record lacked sufficient evidence to support any holding on this issue, the court remands the case for further findings.  If the land is not “farm and ranch” land, the county cannot regulate the road. 

Board of County Commissioners of Logan County v. Vandemoer

Colorado Court of Appeals, August 7, 2008
    P.3d    , 2008 Colo. App. LEXIS 1277
County authority to regulate county road; state policy to promote agriculture.

The defendant farmer owned adjacent fields separated by a half mile stretch of rarely used county road.  Several times a year, the defendant would move his large irrigation system from field to field crossing the road and causing its closure for about 11 minutes each time.  The county sued to enjoin that activity relying on three arguments:  1) its regulation prohibiting the movement of sprinkler systems on county roads; 2) general nuisance; and 3) criminal sanctions for obstructing a highway.  The trial court denied the injunction and the court of appeals affirms.

The court of appeals reviews the county regulation prohibiting the movement of agricultural sprinkler systems on county roads and finds that it conflicts with the state policy encouraging agriculture and therefore the regulation is invalid.  Further, the court holds that a county’s authority to regulate nuisances arising from agricultural operations is limited by statute, C.R.S. § 35-3.5-102.  In this case, the mere moving of a sprinkler system on a public road does not create a nuisance.  Finally, the trial court found that the county had made no showing of present or imminent damage to the county road and therefore the county’s claim that a possible criminal violation should be enjoined also fails.
Precious Offerings Mineral Exchange, Inc. v. McLain

Colorado Court of Appeals, August 7, 2008
194 P.3d 455 (Colo. App. 2008)
Holder of unpatented mining claims had no right of private condemnation; implied easements.

Precious Offerings owned several unpatented mining claims on BLM land in Gunnison County.  Access to the claims was across land owned by the McLains.  In the 1940s, the federal government had built an access road to reach the claims because the government had determined that the minerals found at the site were “important to the war effort.”  The McLains’ predecessor had executed a “Right of Entry” giving the government access to construct the road.  In 2000, the McLains locked a gate across the road, precipitating the lawsuit.  Precious Offerings sued on a panoply of easement theories including easement by express grant, easement by estoppel, prescriptive easement, public road because of construction with public funds, easement by implication and, to top it all off, an alternative claim for condemnation of a private way of necessity.  The trial court ruled against Precious Offerings on all theories, and the court of appeals affirms.

Applying Coquina Oil Corp. v. Harry Kourlis Ranch, 643 P.2d 519 (Colo. 1982), the court holds that the owner of an unpatented mining claim, like an oil and gas lessee, has no right to condemn a private way of necessity.  The opposite result could subject the condemnee to multiple condemnation actions from succeeding lessees.  Because an unpatented mining claim is a temporary possessory interest, it cannot support a private condemnation claim.  Since the mining claims are on federal property, it was up to the government, at its election, to condemn an easement to access its property.  

The court of appeals also held that Precious Offerings failed to present sufficient evidence to support an easement by implication, such as an easement implied by prior use or necessity.  Since the underlying fee is owned by the government, the plaintiff could not prove that it was landlocked upon the severance of the dominant estate from a commonly owned parcel, which is required for creation of an implied easement by necessity or pre-existing use. 
Brown v. Faatz

Colorado Court of Appeals, October 2, 2008

    P.3d    , 2008 Colo. App. LEXIS 1400
Prescriptive easement; permissive use; gates; recording affidavit of property use as violation of C.R.S. §38-35-109(3).  

Brown sued Faatz claiming he had a private prescriptive easement over the latter’s property to reach his property.  The evidence showed that Brown’s predecessor began using the road in question in 1937.  At that time, Faatz’ predecessor maintained a gate across the road.  In 1951, Faatz’ predecessor began locking the gate but gave Brown’s predecessor a key, but in 1967 Faatz’ predecessor asked for the return of the key, changed the lock and told Brown’s predecessor he would have to ask for permission before using the road.  The trial court found that Brown’s predecessor had established a prescriptive easement.  The court of appeals reverses.

The court of appeals notes that permissive use generally precludes acquisition of a prescriptive easement.  The court then reviews “gate law” and concludes that a gate usually, but not always, means use of the private road is permissive.  Compare Lang v. Jones, 191 Colo. 313, 315, 552 P.2d 497, 499 (1976) (“We have held that the use of a road is not adverse where free travel along the road is obstructed by gates across the road, even though they are not locked. . . .  The use of a road under such conditions is permissive.”).  The appeals court holds that the trial court erred when it concluded that the failure of Brown’s predecessor to ask permission meant that there was no permission.  The belief of the user of the road in the need for permission is immaterial if the landowner did in fact give permission.  The grant of permission is the exercise of dominion over the property, precluding a prescriptive easement claim.  The court also notes that precedents involving gates across public roads are on point because the same factors generally apply in the creation of both private and public roads.  The court holds that the trial court used the wrong test for permissive use, and as a result remands for reconsideration of this issue.

Brown had recorded affidavits of two of his predecessors describing their use of the road.  The trial court found these affidavits clouded Faatz’ title and awarded him damages and attorneys’ fees under C.R.S. § 38-35-109(3).  The court of appeals reverses this ruling, stating that the affidavits are “instruments” within the meaning of the statute and that they “encumber” Faatz’ real property by asserting the prescriptive easement claim.  Because Brown did not know and had no reason to know that the affidavits may have contained false statements, he could not be liable under the statute.

8. ESTATES IN LAND AND PARTITION

Estate of Murphy v. Licht

Colorado Court of Appeals, August 7, 2008
195 P.3d 1147 (Colo. App. 2008)
Jurisdiction of probate court; claims involving estate property; no claim preclusion where there is no final judgment on the merits

The deceased, Edna Murphy, executed a quitclaim deed for her residence, conveying her sole interest to Moore and herself as joint tenants.  Disputed evidence showed that Murphy later quitclaimed her interest in the property to another party, who (in turn) quitclaimed the property back to Murphy in an apparent attempt to sever the joint tenancy.  When Murphy later died, a dispute broke out between Moore and Murphy’s personal representative (Licht) over title to the property.  Licht tried to sell the property claiming title was completely within the estate.  Moore filed a partition action in Denver District Court.  That court dismissed the lawsuit on Licht’s motion for lack of subject matter jurisdiction, ruling that the probate court had exclusive jurisdiction.  Moore then refiled the case in the probate court, which also dismissed the case for lack of subject matter jurisdiction.  The probate court reasoned that if Moore and Murphy owned the property in joint tenancy at Murphy’s death, Moore was now the owner and property of Murphy’s estate was not implicated.  On the other hand, if Moore held her interest as a tenant in common, her interest was again not property of the estate depriving the probate court of jurisdiction.  The court of appeals reverses the probate court.

The court of appeals holds that the probate court construed its jurisdiction too narrowly.  Moore’s claim is logically related to the estate.  The personal representative could not sell the property free and clear of Moore’s claim until it was adjudicated.  Further, the probate court is specifically empowered to partition property over which it has jurisdiction. C.R.S. § 13-9-103.  The personal representative also argues that Moore’s claim in probate court is barred by claim preclusion because the district court dismissed the case “with prejudice.”  However, claim preclusion requires, among other things, a final judgment on the merits, something which was clearly lacking even in spite of the district court’s erroneous statement that the case was dismissed “with prejudice.”
Legislation – HB 08-1248 – The legislature passed amendments to C.R.S. §38-31-101 concerning  joint tenancy in real property, at the instance of the Trusts and Estates Section of the Colorado Bar Association. The bill codifies the common-law doctrine of the four “unities in title,” in order to protect real property titles from the threat of uncertainty presented by dicta in the case of Taylor v. Canterbury, 92 P.3d 961 (Colo. 2004). The bill addresses the creation of joint tenancy as well as the manner in which one joint tenant, acting unilaterally, may sever the tenancy to form a tenancy in common. In the latter instance, the tenancy may be severed by the recording of a deed from the joint tenant to himself or herself, thereby codifying the underlying holding in the Canterbury case. The bill also changes existing law to allow unequal interests in property to be held in joint tenancy. In the case of property held by more than two joint tenants, upon the death of one tenant, the interest of the remaining joint tenants shall “continue in proportion to their respective interests at the time the joint tenancy is created.” C.R.S. §38-31-101(6)(c).  Some wizened title lawyers believe that this provision is ambiguous, and we may see further clarifying legislation.   
9. FORECLOSURE, DEBTOR-CREDITOR, RECEIVERS, AND LENDER LIABILITY

Georg v. Metro Fixtures Contractors, Inc. 

Colorado Supreme Court, March 17, 2008.

178 P.3d 1209 (Colo. 2008) 

Constructive possession of check; holder in due course; transfer of negotiable instruments.

This is a case of first impression in Colorado.  Under Colorado’s version of the Uniform Commercial Code, the supreme court holds that it is possible to be a holder in due course by constructive possession.  Georg and Freestyle, Inc. employed a bookkeeper by the name of Demery who embezzled over $200,000 and failed to pay $240,000 more in state and federal employment taxes.  Freestyle terminated Demery, demanded that she repay the money, and threatened to contact the authorities if she did not.  Demery then went to work as a bookkeeper for Metro Fixtures, a company owned by her parents.  In her position as bookkeeper for Metro, she drew a check from Metro’s account in the amount of $189,000 and deposited it in Freestyle’s account.  She then told Georg, president of Freestyle, that her parents had given her a loan to repay Freestyle and had put the money in their account.  Georg used the money to pay delinquent taxes.  Two years later, Metro uncovered the transfer and filed suit against Freestyle for theft and conversion.  The court of appeals reversed the trial court, holding that Freestyle could not have been a holder in due course because it never had actual possession of the check since it was deposited directly into their bank.  The supreme court disagrees, siding with the trial court. 
A holder in due course must be the holder of a negotiable instrument, having taken it for value in good faith without any notice of certain problems of the instrument.  The court considers Freestyle to be a holder in due course because the check was made payable to Freestyle and deposited in its account, making it the owner of the check.  There had been a voluntary transfer to the bank, which was Freestyle’s agent.  Possession by an agent amounts to possession by the principal, resulting in “constructive possession.”  Besides, there was no other party who could be considered a holder of the check.  Furthermore, Freestyle had no reason to suspect or investigate whether or not the transfer was authorized, and had no notice that Demery lacked authority to make the transfer.  Since the check was given as value for Demery’s pre-existing debt, the court holds the Freestyle is a holder in due course, taking the instrument free of Metro’s claims. 
10. JUDGMENTS, JUDICIAL LIENS AND FRAUDULENT TRANSFER
Robbins v. Goldberg

Colorado Supreme Court, June 9, 2008

185 P.3d 794 (Colo. 2008)
Revival of judgments; revival effective nunc pro tunc considering court delays.

Robbins obtained a judgment against Goldberg on December 31, 1984, which remained unsatisfied in 2004.  Under C.R.S. §13-52-102(2), a judgment is deemed satisfied after twenty years unless revived, so Robbins’ attorneys filed a motion for revival under C.R.C.P. 54(h) on November 11, 2004.  The court’s electronic filing system prevented Robbins’ attorneys from filing the motion because of the age of the case.  The attorneys contacted the court clerk who was finally successful in getting the motion filed on November 29, 2004.  The attorneys then called the judge’s clerk twice a week through December, 2004 regarding the status of the motion, aware of the upcoming December 31 deadline.  Finally, on April 19, 2005, the trial court ruled that Robbins’ judgment was revived and issued a Notice to Show Cause to Goldberg pursuant to the rule.  Under Rule 54(h), the court should have issued a notice to show cause to the debtor upon the filing of a revival motion.  The debtor then has ten days to respond.  After the debtor answers or if the time expires with no answer, the court can then revive the judgment.

Goldberg responded and pointed out that the judgment was improperly revived without notice to him, and that more than twenty years had passed since the judgment entered.  The trial court agreed and vacated the revived judgment.  The court of appeals affirmed, but the supreme court reverses.  The court notes that other law allows actions to proceed if they are commenced on time, but a time period expires during the case, such as statutes of limitations, C.R.S. § 13-81-107.  The court holds that had the trial court followed Rule 54(b) in a timely fashion, Robbins’ motion for revival would have been timely and the judgment would have been revived.  The court rules that the proper procedure in such cases is for the court to enter judgment nunc pro tunc as of the date the matter could have been decided in the absence of court delays.  In so ruling, the court overrules Mark v. Mark, 697 P.2d 799 (Colo. App. 1985).

Note:  More typically, we address this statute under the provision that provides that a judgment lien expires six years after the entry of judgment unless an order of revival (or a transcript of judgment reflecting such order) is recorded within that period.  This decision raises an interesting question for a title examiner looking at a judgment lien for which no order of revival has issued within six years after entry of judgment.  Will a “nunc pro tunc” order be forthcoming?  Should the judgment creditor seeking revival record a notice of lis pendens if she cannot get the court to rule prior to the passage of six years?  Would it make sense to amend C.R.C.P. 54(b) to allow such a recording?  This is the answer suggested by Judge Vogt in her dissenting opinion in the court of appeals.  Or, would it make sense to amend the lis pendens statute, C.R.S. §38-35-110,  to explicitly authorize recording of a lis pendens to let a title examiner know that revival is being pursued?
Hicks v. Joondeph

Colorado Court of Appeals, August 21, 2008
    P.3d    , 2008 Colo. App. LEXIS 1411  
Equitable subrogation; no derivative subrogation; judgment lien validity.
This is a continuation of the litigation that made its way to the Colorado supreme court in 2005, Hicks v. Londre, 125 P.3d 452 (Colo. 2005) (Hicks I).  There, the supreme court held that an owner and encumbrancer that took title without notice of a prior judgment lien would have priority over the judgment creditor under the doctrine of equitable subrogation.  Shortly before the supreme court issued its opinion, the Londres sold the property to the Joondephs.  Hicks then sued requesting a declaration that his lien was superior to the Joondephs and their lender and he also sought to foreclose the lien.  The trial court granted summary judgment in favor of the Joondephs and their lender on the basis of derivative subrogation.  The court of appeals now reverses.

The court of appeals notes that the trial court relied heavily on United States v. Avila, 88 F.3d 229 (3d Cir. 1996) for its derivative subrogation holding.  However, in that case, an owner had refinanced the property whereas Joondephs were new purchasers.  Further, New Jersey (whose law applied) has a statute providing that deeds conveying land include equitable subrogation claims the grantor may have.  No such law exists in Colorado.  The court here finds that the Recording Act (C.R.S. § 38-35-109) applies unless equitable subrogation applies.  The court remands for further proceedings on the question.

The Joondephs and their lender had also argued that Hicks’ lien was invalid because it was procured by extortion.  They attached a transcript excerpt from the trial in the prior matter where Hicks testified that he told the original owner of the property that he would not file a criminal complaint against him if he stipulated to judgment.  The trial court had held that Hicks’ lien was valid and the court of appeals agrees that Hicks had presented sufficient evidence of the validity of his lien (a copy of the transcript of judgment) and the evidence presented by the Joondephs and their lender was insufficient to create a genuine issue of material fact. 

Wells Fargo Bank, N.A. v. Kopfman

Colorado Court of Appeals, August 21, 2008

    P.3d    , 2008 Colo. App. LEXIS 1413  
Revival of foreign judgments; judgment lien on Colorado property; choice of law.

Wells Fargo obtained a judgment against the defendants in Arizona.  It then domesticated the judgment in Colorado and recorded a transcript of the foreign judgment in the real estate records of Rio Grande County, where it attached to the defendants’ interest in a golf course.  Later, the defendants filed bankruptcy discharging their personal liability, but the lien continued on the golf course.  About a year prior to the end of the six year period following the entry judgment (at which time it would expire unless revived), Wells Fargo took steps to “renew” the judgment in Arizona, then recorded the documentation from Arizona in Rio Grande County.  Defendants challenged this action and the district court upheld the judgment lien.  The court of appeals reverses.

The court holds that the first prerequisite for extending a judgment lien is to revive it “as provided by law.”  C.R.S. § 13-52-102(1).  Turning to the Uniform Enforcement of Foreign Judgments Act, C.R.S. § 13-53-101, et seq., the court notes that a foreign judgment domesticated in Colorado has the same effect, is subject to the same procedures and may be enforced and satisfied in the same manner as a domestic judgment.  Further, the Restatement (Second) Conflict of Laws § 99 states the general rule that the law of the forum determines the methods by which a judgment from another state is enforced.  A second statutory requirement is the recording of a transcript of the judgment noting the revival order.  Because Wells Fargo did not follow the Colorado procedure for revival, its recording is simply treated as a new judgment, with a new priority date.  The court rejects a “substantial compliance” standard invoked by the district court because these procedures require strict compliance.  Such a standard would inject uncertainty into real estate titles due to the difficulty of a title examiner knowing whether a judgment creditor properly followed foreign state revival procedures. 
11. LEASES AND LANDLORD-TENANT LITIGATION
Mishkin v. Young

Colorado Court of Appeals, October 2, 2008
___ P.3d ___, 2008WL4426897, 2008 Colo. App. LEXIS 1407 

Right to independent action; tenant’s right to attorney’s fees in defending landlord’s independent action.

This is a continuation of the litigation reviewed in Mishkin v. Young, 107 P.3d 393 (Colo. 2005).  There, the supreme court held that the defendant landlord wrongfully retained the plaintiff tenant’s security deposit, entitling the tenant to treble damages.  The landlord challenged certain aspects of the supreme court’s ruling on remand to the county court.  The county court ruled that it did not have jurisdiction to determine the landlord’s challenges.  The landlord then filed a new lawsuit in district court seeking independent equitable relief under C.R.C.P. 60(b) to correct allegedly mistaken rulings made in the underlying suit.  The district court granted summary judgment in favor of the tenant, but denied the tenant’s request for attorney’s fees in defending the new lawsuit.  The court of appeals affirms the district court’s ruling regarding summary judgment but awards attorney fees.

An independent action in equity to challenge a judgment under C.R.C.P. 60(b) must attack a gross miscarriage of justice.  In addition, five elements must be present:  (1) the judgment, in equity and good conscience,  should not be enforced; (2) the party has a meritorious defense to the order; (3) fraud, accident, or mistake prevented prior assertion of this defense; (4) the party acted without fault or negligence; and (5) there is no adequate legal remedy.  The court of appeals ruled that the landlord’s appellate rights, which he exercised, provided an adequate remedy for any alleged errors by the county court and district court.  To add emphasis to its ruling, the court awarded the tenant his attorney’s fees and costs under the Security Deposit Act, C.R.S. § 38-12-103(3)(a), even though the issue of the security deposit had been adjudicated in the earlier action.  Requiring the tenant to pay for his own attorney’s fees and costs defending both an appeal and an independent action challenging the underlying case would, in the eyes of the court, reduce the amount of the initial award and would undercut the objectives of the Security Deposit Act, C.R.S. § 38-12-103(3)(a).  
Legislation – In HB 08-1356, the legislature adopted a warranty of habitability in every rental agreement for residential property. Habitability is defined in terms of the presence of hot running water, heat, electrical lighting, plumbing, waterproofing, and exterior locks on doors. See C.R.S. §§38-12-501 et seq.  In addition, to level the playing field in residential lease litigation, C.R.S. §13-40-123 is amended to provide that no residential landlord or tenant may recover attorney fees under the statute “unless the residential rental agreement between the parties contains a provision for either party to obtain attorney fees.”  This governs leases that are signed, or extensions of leases, on or after September 1, 2008. Many large commercial apartment owners are removing attorney fee provisions from their leases as a result. Presumably security deposit cases are not brought under article 40 of title 13 and will not be affected by this change. 
12. MALPRACTICE, PROFESSIONAL LIABILITY & LAWYER CONDUCT

State Farm Fire and Casualty Company v. Weiss
Colorado Court of Appeals, September 4, 2008

194 P.3d 1063 (Colo. App. 2008)

Legal malpractice; assignment; subrogation.
An attorney advised his client, a resort condominium homeowner association, that the association could amend its covenants to prohibit short term rentals without the consent of the mortgage lenders with an interest in the various condominium units in the complex.  A unit owner sued the association, and the association was defended by State Farm.  State Farm and counsel appointed to represent the association concluded that the amended covenants were defective, and settled the claim for $50,000.  State Farm then sued the association’s counsel for legal malpractice on a subrogation theory.  The action was dismissed on summary judgment, and the court of appeals affirms, adopting the reasoning of the federal district court in Essex Insurance Co. v. Tyler, 309 F. Supp. 2d 1270 (D. Colo. 2004).  As a matter of public policy, just as legal malpractice claims may not be assigned, the right to pursue such claim does not pass to a third party such as a liability insurer under principles of equitable subrogation. 
13. PREMISES LIABILITY, TRESPASS AND NUISANCE

Montoya v. City of Westminster

Colorado Court of Appeals, March 6, 2008

181 P.3d 1197 (Colo. App. 2008)

Governmental immunity; open water meter pit; definition of public water facility. 

Ms. Montoya fell into an open water meter pit while cleaning a parking lot owned and operated by the City.  The City moves to dismiss for lack of jurisdiction under the Colorado Governmental Immunity Act (CGIA), arguing that the pit is not a “public water facility” for which the statute waives sovereign immunity.  In other words, the statute provides no immunity for claims arising out of negligent operation of a public water facility.  After many cases dealing with this provision of the CGIA, which turned on whether the facility in question “provided a public benefit,” an amendment was adopted in 2003 to the CGIA, C.R.S. § 24-10-103(5.7), defining with specificity the characteristics of a “public water facility.”  The definition includes “[S]tructures and related apparatus used in the collection, treatment, or distribution of water for domestic and other legal uses that is operated by a public entity.”  The statute does not require the facility to have a public benefit.  Under the new statutory scheme, the meter pit in question here is held to be a public water facility and the claim is therefore not barred by the CGIA. 
Colorado Department of Transportation v. Brown Group Retail, Inc.

Colorado Supreme Court, April 14, 2008

182 P.3d 687 (Colo. App. 2008)
Environmental contamination; Colorado governmental immunity; contribution.

Brown Group sued the Colorado Department of Transportation (CDOT) over contamination from a CDOT facility onto Brown’s property, asserting trespass, negligent storage and disposal of hazardous waste, and related claims.  The district court found that Brown had not given notice within 180 days of discovering the contamination as required by the Colorado Governmental Immunity Act and therefore dismissed Brown’s tort claims.  However, it denied CDOT’s motion to dismiss Brown’s related, non-tort claims for contribution, unjust enrichment and declaratory judgment.  The court of appeals affirmed, but the supreme court reverses.

The CGIA requires a party to give notice to the state government of any claim that lies in tort or could lie in tort within 180 days of discovering in the claim.  If the party does not give the notice, the CGIA bars the claim.  Here, it is uncontested that Brown did not give the notice within that time period.  Thus, the question on appeal is whether the claims for contribution, unjust enrichment and declaratory judgment “could” lie in tort. 

The court reviews the legislative enactment of the CGIA in 1971 and subsequent amendments. The court notes that the legislature has, on several occasions, tightened the definition of claims that “lie in tort or could lie in tort.”  The court then reviews each of the claims that survived the motion to dismiss.  The contribution claim is necessarily contingent on CDOT’s joint and several liability as a tortfeasor.  Because this claim generally falls within that category of claims alleging a breach of duty of care, it is covered by the CGIA and therefore barred.  The unjust enrichment claim is premised on the allegation that CDOT benefited by Brown’s payment of damages for which CDOT is jointly and severally liable in tort.  Thus, this claim is also barred because it is wholly derivative of the contribution and unjust enrichment claims.
Sanderson v. Heath Mesa Homeowners Association

Colorado Court of Appeals, May 20, 2008
183 P.3d 679 (Colo. App. 2008)
Trespass; continuing; injury to property.

Here, we have a pretty clear example of the doctrine of continuing trespass.  The homeowner association’s predecessor in title had long used an easement for the use of an irrigation ditch over the Sanderson’s land.  In 1988, the irrigation water was channeled into an underground pipeline, which was moved to a different location from the historical easement.  The pipeline started to intermittently leak in 1995, and in 2006, the hillside below the pipeline eroded, resulting in damage to the Sanderson’s property.  The trial court agreed with the Association that the pipeline did not constitute a continuous trespass, and the claim was barred by the two-year statute of limitations.
Noting that Colorado law recognizes the doctrine of continuous trespass, the court of appeals reversed the trial court’s finding and remanded.  Whereas a typical trespass will be complete when it is committed, the placement of the leaky pipeline over the Sanderson’s land constituted a harmful condition on their land that was not removed.  Essentially, every day that the condition remained on their property, a new cause of action arose and the statute of limitations does not accrue.  Aiding the court in its decision was the uncontested fact that the association had moved the pipeline from its historical position without the legal authority to do so.  For the same reason, the court found that the pipeline could not be classified as a beneficial structure, and the case was remanded for further findings on what percent of causation would be attributed to the leaky pipeline.
Lombard v. Colorado Outdoor Education Center, Inc.
Colorado Supreme Court, June 30, 2008
    P.3d    , 2008 Colo. LEXIS 1621
Premises liability; violation of building code provision as evidence of knowledge of dangerous condition; failure to exercise reasonable care under Colorado’s premises liability statute.

Lombard suffered injuries when he fell from a ladder in a cabin owned by Sanborn Western Camps.  Under Colorado’s premises liability statute, C.R.S. § 13-21-115, Lombard filed suit against Sanborn, alleging that Sanborn knew or should have known of the dangerous condition because it violated the Teller County Building Code.  The trial court granted Sanborn’s motion for summary judgment, finding that a violation of the building code was insufficient to establish that Sanborn knew or should have known of the danger.  The Colorado supreme court reverses. 
Section 13-21-115 provides that an “invitee” may recover for damages caused by a landowner’s “unreasonable failure to exercise reasonable care to protect against dangers of which he actually knew or should have known.”  The court holds that the statute requires two elements:  (1) the landowner must have actually known or should have known of the danger; and (2) the landowner’s action or inaction was an unreasonable failure to exercise reasonable care.  Element one can be satisfied by either actual or constructive knowledge.  As such, violation of a building code provision may constitute actual or constructive knowledge of a danger if the plaintiff can show that the provision was intended to protect against the danger allegedly suffered, that the landowner knew or should have known of the provision, and that the landowner knew or should have known that the condition violated the provision.  Element two can be satisfied with evidence that the landowner violated a statute or ordinance and that the plaintiff was a member of the class the statute was intended to protect and that the injuries he suffered were the kind the statute was enacted to prevent. 

Lombard established that Sanborn, as the builder of the lodging unit, had actual or constructive knowledge of the violation of the building code and thus, actual or constructive knowledge of the danger to invitees.  Sufficient evidence was therefore presented to preclude summary judgment. 
DeWitt v. Tara Woods Limited Partnership

Colorado Court of Appeals, October 16, 2008
___ P.3d ___, 2008WL4592122

Comparative negligence available to landowners as affirmative defense under Premises Liability Act.

In 2002, Clark DeWitt slipped and fell at an apartment complex owned by Tara Woods Limited Partnership (“Woods”) and suffered injuries.  Mr. DeWitt filed a complaint seeking damages under the Premises Liability Act, C.R.S. § 13-21-115 (the “Act”).  Woods sought to raise the affirmative defense of comparative negligence, but the trial court relying on Vigil v. Franklin, 103 P.3d 323 (Colo. 2004), ruled that Woods could not raise that defense because it was not available to landowners based on the pre-2006 version of the Act.  A jury returned the verdict in favor of Mr. DeWitt and Woods appealed the verdict.  The court of appeals reverses, holding that the statute does not preclude a comparative negligence defense in a premises liability action.  

Although Vigil bars common law defenses to claims based on statutory duties, the Act does not bar statutory defenses, such as comparative negligence.  As such, Woods should have been able to assert comparative negligence.  The statutory purpose of the Act is to promote private property rights and to increase the availability and affordability of insurance.  Precluding the use of comparative negligence would not further those purposes.  Rather than protect landowners from liability, barring the comparative negligence defense would increase a landowner’s liability.  The court refuses to follow the reasoning of a separate panel of the court in Martin v. Union Pacific R.R. Co., 186 P.3d 61 (Colo. App. 2007).   
14. PROPERTY TAXATION AND ASSESSMENTS
Microsemi Corp. of Colorado v. Broomfield County Board of Equalization

Colorado Court of Appeals, December 11, 2008 
___ P.3d ___, 2008WL5173624

Appropriate method for the ad valorem tax valuation for improved industrial property

Microsemi Corporation of Colorado and FMC Corporation (“Taxpayers”) own a manufacturing facility located in Broomfield, Colorado on 14.39 acres of land.  Portions of the property were contaminated by a spill, but the manufacturing facility was not impaired since the spill was on vacant potions of the land.  The Broomfield County Board of Equalization (“BOE”) valued the Taxpayers’ property at $3,388,000 for the 2005 tax year.  Taxpayers appealed to the Board of Assessment Appeals (“BAA”) claiming that the value of the property was $301,067, based on the market value approach.  The Taxpayers assumed the property was clean and then subtracted 70% of the costs to cure the property and other capital costs.  On the other hand, the BOE used the income approach to determine the value of the property, which uses the annual income expected to be generated by the property and subtracts the costs to clean the property and then applies the capitalization rate to the amount.  The BAA agreed that 70% of the cost to cure should be applied to the property.  The BAA then recalculated the value of the property using the BOE’s income approach and then subtracted 70% of the cost to cure, which was then capitalized.  The BAA valued the property at $2,803,352.  The Taxpayers appealed.

The court of appeals affirmed the BAA’s decision to use the income approach and to subtract 70% of the cost to cure the property because it conformed with the direct capitalization method of the income approach and was supported by evidence in the record.  
15. TAX SALES AND TREASURER DEEDS

No reported cases. 
16. TITLES, TITLE INSURANCE AND QUIET TITLE ACTIONS

Sanctuary House, Inc. v. Krause

Colorado Supreme Court, March 3, 2008

177 P.3d 1256 (Colo. 2008)

Foreign property; rescission of contract; venue; jurisdiction. 

Sanctuary House entered into a contract with Krause for construction and purchase of a parcel of land (as well as a quarter-interest in a “residence club villa”) in Costa Rica.  Sanctuary House pays $50,000, but gets nothing.  Sanctuary House sues in Colorado, asserting claims for breach of contract, fraud, civil theft, and other torts, and also seeks rescission of the contract and an accounting.  It obtains personal service on Krause in Chaffee County.  Krause, however, moves to dismiss for lack of jurisdiction.  The court reasons that the action is one “affecting real property” and that venue was proper in Costa Rica.  It therefore ordered the case transferred there.  How does one do that?  The trial court said that’s “for the plaintiff to resolve.”  

The supreme court, on writ pursuant to C.A.R. 21, holds that the trial court exceeded its jurisdiction.  The underlying question is one of jurisdiction, not venue, and it is clear that the court had jurisdiction to resolve the many damage claims.  Even the rescission claim does not relate to title to the property, so the underlying assumption of the trial court – that the action “affects” real property – is incorrect.  The supreme court spends pages on its analysis before arriving at its simple conclusion.  An action “affecting” real property within the meaning of Rule 98 is one presenting an “issue as to title, lien, injury, quality or possession” of real property.  The concurring opinion by Justice Coats is entertaining, taking his fellow justices to task for muddying the distinction between venue and jurisdiction by overanalyzing the obvious. 
BS & C Enterprises, LLC v. Barnett
Colorado Court of Appeals, May 1, 2008

186 P.3d 128 (Colo. App. 2008)
Quiet title action; service by publication; C.R.C.P. 55(b) notice of default. 

The owner of property in Clear Creek County files a quiet title action, and hires the Morgan County Sheriff to serve a summons on Barnett, the holder or beneficiary of a deed of trust on the property.  The sheriff swears that he cannot serve Barnett at home, and the owner obtains an order allowing service by publication under C.R.C.P. 4(g).  In compliance with the order, a copy of the summons and complaint was mailed to, and received by, Barnett.  Barnett writes a letter to the court with a copy of his deed of trust, advising the court that the note was not paid and asking for dismissal.  No answer is filed.  Plaintiff schedules a hearing on his motion for default judgment; no notice of the hearing is sent to Barnett.  The court quiets title to the property in favor of the owner, and denies Barnett’s motion to vacate.  However, the court of appeals reverses, holding that Barnett’s letter was a sufficient “appearance” in the action to justify receipt of notice of the default judgment hearing. 
The court refuses to find that the trial court abused its discretion in denying the motion to set aside the default based on insufficient grounds to order service by publication under Rule 4(g), even though the sheriff’s return of service reflected only one attempt to serve the defendant.  A party does not need to “supervise the sheriff.”  The sheriff’s return recites that “after diligent effort, a deputy was unable to locate the person to be served.”  Rule 4(g) requires a party seeking to serve by publication to “state facts authorizing such service” and requires the court to find that “due diligence has been used to obtain personal service or that efforts to obtain the same would have been to no avail.”  Here, the court does a straddle.  It refuses to hold that the sheriff’s one attempt was insufficient on its face; however, it allows the beneficiary on remand to present evidence that the plaintiff did not exercise sufficient due diligence to justify service by publication under Rule 4(g). 
Delsas v. Centex Home Equity Company
Colorado Court of Appeals, May 1, 2008

186 P.3d 141 (Colo. App. 2008)
Deed; mental incapacity; void vs. voidable deed; fraud in the factum. 
In this well-written opinion by Judge Barnard, the court reviews a summary judgment order in a case pitting siblings against one another.  The dispute?  Who gets the assets of an incapacitated father.  Joe, the father, signs a will leaving all assets – a house in Garfield County and some $300,000 in cash – to his children Cheryl and Dennis.  When Cheryl and her husband pay to move Joe out to the house in Colorado, he changes his will for the benefit of Cheryl and her husband, and then conveys the house to them for a nominal consideration.  Six years later, Joe transfers $299,000 into Cheryl’s bank account, and Cheryl and her husband borrow $450,000 from Centex secured by a deed of trust on the house.  Dennis files suit as “next friend” of Joe to set aside the conveyance of the house to Cheryl, alleging the mental incapacity of Joe and fraud in the factum, and to void the mortgage of Centex.  This raises the question as to whether, as argued by Centex, the deed from Joe by fraud was only voidable, in which case it is good as against a bona fide purchaser or lender such as Centex, or void ab initio, in which case the subsequent purchaser is out of luck.  A deed obtained as a result of fraud against the grantor or by undue influence is voidable, if the grantor is aware it is a deed.  If a person is fraudulently deceived about the nature of a document, we have fraud in the factum, and the deed is void. 
Here, the trial court granted Centex’ motion for summary judgment, arguing that the deed, at worst, was voidable, because Joe had not been adjudicated incompetent prior to execution of the deed.  The court of appeals reverses, noting that there was a affidavit before the court from Cheryl’s daughter (the plot thickens) stating that her mother frequently gave Joe papers to sign, explaining only that the papers were “medical.”  This raised a question of fact on the issue of fraud in the factum, and the case is remanded for trial.  The court also directs that the lower court follow the “majority rule” on mental incapacity, which holds that deeds executed by mentally incapacitate people are, in and of themselves, only voidable, unless there is evidence to prove fraud in the factum.  The majority rule favors the bona fide purchaser who, without knowledge of any defect, takes their title or interest from a person with a voidable title. 
Pierce v. Francis

Colorado Court of Appeals, September 4, 2008

194 P.3d 505 (Colo. App. 2008) 

Notice of lis pendens; spurious document statute; district court has subject matter jurisdiction over probate matter; a notice of lis pendens is proper in a will contest where real property is involved.

Susan Pierce is the daughter of the decedent, Mary Clomer Pierce.  Mary Clomer Pierce executed two wills.  Susan Pierce contested both of Mary Clomer Pierce’s wills, claiming that she was entitled to an intestate share of the estate.  In addition to contesting the wills, Susan Pierce recorded a notice of lis pendens against the property.  The probate court denied probate of the first will and admitted the second will to probate.  Susan Pierce appealed the probate court’s order and recorded a second notice of lis pendens on the property.  Jason Pierce, as personal representative of the Estate of Mary Clomer Pierce, filed a petition to remove the notices of lis pendens as spurious documents pursuant to C.R.C.P. 105.1 and statute, C.R.S. § 38-35-201-203.  The petition was heard in a different division than the probate matter, which Susan Pierce objected to.  The court ruled it had subject matter jurisdiction and that the notices of lis pendens were spurious liens or documents.  The court of appeals agrees that a notice of lis pendens can be a spurious document, but concludes that the notices of lis pendens were not spurious.  

Although the probate case was in a different division, it was proper for the trial court to transfer the petition to a different division to determine the validity of the notices of lis pendens.  District courts are courts of general jurisdiction and each court can assign various types of cases to various divisions within the court.  

A notice of lis pendens, although not a lien, can be a spurious document and is therefore, subject to the spurious lien statute.  A spurious document is one where the proponent can offer no rational legal or factual evidence to support the claim that title to the property will be affected.  In this case, Susan Pierce was able to provide a rational argument that determination of ownership of property under a will involves claims related to the use of real property.  
17. ZONING AND PUBLIC LAND USE CONTROL

Lieb v. Trimble

Colorado Court of Appeals, April 3, 2008

183 P.3d 702 (Colo. App. 2008)
C.R.C.P. 106(a)(4) certiorari review; residential care facility.

Lieb requested that the Denver Department of Zoning Adjustment prohibit a caregiver staff member and her adult daughter from living in a small residential care facility located adjacent to his residence.  The Department denied Lieb’s request and he appealed to the district court which affirmed.  The court of appeals affirms. 

The Denver Zoning Code did not expressly prohibit staff members from residing in a small residential care facility, nor do staff members count against the maximum of eight allowable patients allowed in such a facility.  The court also concluded that use of the facility as a residence by the caregiver and her daughter were accessory uses not specifically prohibited by the zoning code.  Therefore, the Department did not exceed its jurisdiction or abuse its discretion in concluding that the use of the house as a residential care facility did not violate Denver’s zoning ordinance.  

IBC Denver II, LLC v. City of Wheat Ridge

Colorado Court of Appeals, April 3, 2008
183 P.2d 714 (Colo. App 2008)
Rule 106(a)(4) challenge to denial of zoning change; evidence in record supports City’s decision.
Plaintiff IBC requested that Wheat Ridge rezone the land occupied by the now closed Jolly Rancher candy factory.  The Planning Commission recommended approval, but the City Council denied the rezoning request for four reasons:  (1) the character of the area had not changed; (2) the proposed development conflicted with the City’s Comprehensive Plan; (3) traffic congestion; and (4) drainage issues.  IBC appealed to the district court which affirmed finding competent evidence to support some, but not all of the City Council’s reasons.

On appeal, IBC challenged the district court’s decision and argued that the reasons the district court cited for affirming the City Council were not supported by competent evidence.  The court disagrees on two separate grounds.  First of all, IBC’s opening brief fails on its face in addressing all four reasons cited by the City Council for denying the application.  In the alternative, the court of appeals affirms because any of the City’s four reasons are sufficient to justify the decision.  The court notes that IBC addressed the other grounds in its reply brief, but refuses to consider issues raised for the first time in that context.

IBC also argued that the City’s decision was a pretext and that the “real reason” for denying the rezoning was because the city was waiting to enact “transit oriented development” requirements in response to RTD’s announcement that it would be building a light rail station nearby.  The court concludes that the record does not show that the City’s reasons were mere “fig leaves” to cover up the “real reason” and because the decision is supported by competent evidence, IBC’s argument fails.
Town of Marble v. Darien

Colorado Supreme Court, April 14, 2008

181 P.3d 1148 (Colo. 2008)
Open meetings law; sufficiency of notice.

The Town of Marble had been considering upgrades to a town park.  Discussion became contentious.  The town formed a Mill Site Committee, named after the park.  The committee was advisory, with the final decision on the park’s future residing in the town council.  The public notice for one town council meeting listed an agenda item as “Mill Site Committee Update.”  At that meeting, the Council voted to not allow a permanent structure in Mill Site Park, effectively killing the proposed upgrade.  Citizens that were in favor of the upgrade sued the town alleging that the notice did not comply with the Colorado Open Meetings Law.  The trial court disagreed and entered judgment for the town.  The court of appeals reversed, but the supreme court reverses and reinstates the trial court’s ruling.

Relying heavily on Benson v. McCormick, 578 P.2d 651 (Colo. App. 1978), the court concludes that an ordinary town citizen would understand, from the notice that was given, the type of action that could occur.  This satisfies the Open Meetings Law.  The court holds that the notice was not misleading because the possibility of formal action is inherent in the consideration of topics at public meetings. 
Justice Martinez dissents, arguing that the majority failed to apply an objective standard as required by Benson and instead incorrectly focused on the council’s subjective intent in using the term “update.”  In his view, the notice did not fairly inform the public that formal action on the Mill Site Park might occur.

Colorado Department of Transportation v. City of Idaho Springs

Colorado Court of Appeals, May 1, 2008 

192 P.3d 490 (Colo. App. 2008)
Areas and Activities of State Interest Act;  state exemption.
The court of appeals holds that the Colorado Department of Transportation (CDOT) is not exempt from an Idaho Springs regulatory scheme adopted pursuant to the Areas and Activities of State Interest Act (AASIA), C.R.S. § 24-65.1-101, et seq..  The district court properly concluded that CDOT is a “person” under the AASIA because the phrase “unless the context requires otherwise,” as used in section 102 of the AASIA refers only to the AASIA and related statutes.  Since the site selection of arterial highways is an activity that CDOT often conducts, the context suggests that the legislature intended to subject CDOT to some degree of local regulatory control under the AASIA.  Subjecting CDOT to the AASIA does not lead to absurd results.  Moreover, the statutory scheme set forth in C.R.S.§ 43-1-101, et seq., does not conflict with the AASIA as CDOT’s exercise of its broad authority over the planning and construction of highways did not require that it be free of every conceivable regulation under the AASIA.  C.R.S. § 43-1-1101 (2007) does not preempt the City’s ability to regulate transportation planning or construction expressly, nor is there an implied preemption given that the AASIA allows local governments to regulate the site selection of airports, transit terminals, and highways.  Operational preemption is not considered as there is no record on the issue.
Kruse v. Town of Castle Rock

Colorado Court of Appeals, July 24, 2008
192 P.3d 591 (Colo. App. 2008)
Historic preservation ordinance; constitutionality.
The court affirms a trial court’s decision that a Castle Rock ordinance allowing for designation of a house as historic against the wishes of the owner is unconstitutionally vague.  The district court correctly concluded that the town’s historic preservation code was not unconstitutionally vague.  Its terms had a clear meaning to a person of ordinary intelligence.  The court also rejects defenses based on unjust hardship and estoppel. 

Covered Bridge, Inc. v. Town of Vail

Colorado Court of Appeals, October 16, 2008

___ P.3d ___, 2008WL4592133, 2008 Colo. App. LEXIS 1428
Zoning; Town of Vail’s interpretation of its zoning code was reasonable.

Covered Bridge owns Unit E of the Covered Bridge Building in Vail, Colorado.  Unit E rises over three feet from the surface of the street and its located on Bridge Street, which varies in surface levels.  Under the Town of Vail’s commercial zoning code, different levels of a structure (i.e., basement or garden levels, first floor) have different permitted uses.  First floor units may only be used for retail purposes, while second floor units may be used for commercial office space.  The town considered Covered Bridge to be on the first floor.  Covered Bridge sought an interpretation from the town that Unit E was on the second floor because Unit E is above street level.  In a review proceeding under C.R.C.P. 106(a)(4) , the town’s decision is upheld by the courts. 

Although Vail’s code defines the first floor as located at grade or street level, it is unreasonable to interpret the first floor as one that is exactly equal to the street level, especially on Bridge Street, where the level of the street changes.  Further, the second floor is defined as above grade within a structure and garden floor is defined as below grade.  Under the owner’s interpretation, a building could have a garden floor and a second floor, but not a first floor.  Moreover, Vail’s purpose for the zoning code is to encourage retail shops at the street level.  Permitting offices in Unit E would not further Vail’s zoning goals.   
New Stanley Assoc., L.L.L.P. v. Town of Estes Park

Colorado Court of Appeals, December 11, 2008 

___ P.3d ___, 2008WL5173331, 2008 Colo. App. LEXIS 2132
Use of property constituting a governmental purpose

The Town of Estes Park owned Lot 4, located in Estes Park, and intended to use the property for public use.  Estes Park had a few different ideas for the property; however, no action was ever taken.  Estes Park decided to sell Lot 4 and use the proceeds for a performing arts facility.  New Stanley Associates, an owner of real property in Estes Park, and two residents of Estes Park brought an action for declaratory and injunctive relief claiming that Estes Park violated C.R.S. § 31-15-713 because Estes Park failed to hold an election prior to the sale of Lot 4, as required for any property used or “held for governmental purposes.”  Plaintiffs sought an order that Estes Park be required to hold an election on whether Lot 4 should be sold.  The trial court held that Estes Park did not use or hold Lot 4 for governmental purposes, and that an election was therefore not required.  The court of appeals affirms.
The court reasons that the land was not held for a governmental purpose under C.R.S. § 31-15-713 because Estes Park had not finalized a plan for Lot 4. Under the statute, not all property owned by a municipality is held or used for governmental purposes. Estes Park had acquired the property Since Estes Park simply owned Lot 4 and did not use the property, it was not used or held for a governmental purpose.  Further, although Estes Park sold Lot 4 and used the proceeds for a performing arts center, it does not constitute a governmental purpose.  C.R.S. § 31-15-713 is directed towards the use or purpose the property is held for, not what the proceeds are to be used for.  Municipalities have the ability to appropriate money for municipal purposes and as a result, using public funds to purchase Lot 4 is not a governmental purpose for Lot 4.  

Hygiene Fire Protection District v. Board of County Commissioners of the County of Boulder

Colorado Court of Appeals, December 11, 2008
__ P.3d. __, 2008WL5173657, 2008 Colo. App. LEXIS 2131
Public entities; exemption from zoning and PUD requirements.  
Hygiene Fire Protection District (“Hygiene”), a public entity, sought to condemn property in order to build a firehouse in Boulder County.  Hygiene approached the Boulder County Land Use Department to build the firehouse, but the department denied the request because the fire district did not comply with the Planned Unit Development Act of 1972, C.R.S. §§ 24-67-101 to 108 (PUD Act).  The district claimed that the only approval process that it was required to complete was a Location and Extent Review under the county planning statutes pursuant to C.R.S. § 30-28-110(1)(a).  However, the land use department claimed the district had to comply with the PUD Act as well as the Location and Extent Review.  Hygiene then submitted an application for location and extent review, but the Land Use Department rejected it because Hygiene also needed to submit an amendment to a plan that Boulder County had adopted for the property under the PUD statutes.  Hygiene filed a complaint in the district court claiming that the department had exceeded its jurisdiction, had abused its discretion by failing to accept Hygiene’s application, and for a ruling that Hygiene was not required to seek an amendment to the PUD in order to submit an application for location and extent review.  The trial court held on summary judgment that the fire district, as a public entity, was not subject to zoning regulations.  Because a planned unit development is a form of zoning, the fire district was is not subject to it.  

In a split decision, the court of appeals affirms, holding that C.R.S. § 30-28-110(1)(a) and related statutes governing the county land use planning process  permits public entities to disregard county or municipal zoning regulations.  It notes by way of statutory interpretation that the PUD statutes were enacted after the statutes governing the county planning process, and make no attempt to alter the exemptions given to public entities in the planning statutes.  

Judge Russel, dissenting, argues that the district should comply with the zoning and PUD laws.  The PUD statutes allow municipalities to create a comprehensive plan for development; permitting public entities to disregard development plans, he believes, does not further the purposes of the PUD act.  
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