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COLORADO BAR ASSOCIATION TAX SECTION TOPICAL LUNCHEONS


	Date
	Speaker(s)
	Topic
	Location

	March 11, 2009
	Phillip Horwitz of the Colorado Department of Revenue
	Department of Revenue Letter Ruling Program
	Warwick Hotel, 11:00 AM


NOTICE OF PRO BONO OPPORTUNITY

VOLUNTEER AT THE U.S. TAX COURT DOCKET CALL

NEXT DATES: FEBRUARY 23, 2009; APRIL 20, 2009; JUNE 22, 2009
The United States Tax Court will hold Denver sessions on Monday, February 23, 2009, at 9:30 a.m., Monday April 20, 2009, at 9:30 a.m., and Monday June 22, 2009, at 9:30 a.m.  Tax attorneys are invited to volunteer their assistance for a few hours on these dates.
In 1999 the Executive Tax Council of the Colorado Bar Association Section on Taxation established the CBA Tax Section U.S. Tax Court Pro Se Program in an attempt to assist pro se U.S. Tax Court petitioners.  Attorneys interested in helping Pro Se taxpayers with docketed U.S. Tax Court cases can appear at 9:30 a.m. in Room C502 of the Byron G. Rogers U.S. Courthouse, 1929 Stout Street, Denver, CO 80294.  Before the docketed cases are called, the presiding judge, at his or her discretion, announces the availability to pro se taxpayers of the opportunity to discuss their case with a volunteer attorney.  If a Pro Se litigant expresses an interest in meeting with a volunteer, the volunteer and the litigant discuss the merits of the case, the statutes at issue or any procedural matters that may be relevant.  A meeting with the government’s attorney may take place to request a joint motion for a continuance, to discuss a resolution of the case or to work out procedural matters.  The attorney volunteers do not, and under the guidelines established for the program, cannot, enter an appearance in a case.  Recently adopted program guidelines are published below, and are available on the internet at www.cobar.org.  

In furtherance of Section 2 of Article I of the Bylaws of the Section of Taxation, which states that one of the purposes of the Section of Taxation is to serve the public good, Members of the Section of Taxation are encouraged to participate in the CBA Tax Section U.S. Tax Court Pro Se Program.
Volunteering usually requires a commitment of half of a day.  No advance preparation is necessary and the docket call is usually over before 12:00 p.m.  

Volunteering for this program is an excellent opportunity to see the Tax Court in action and to become familiar with its procedures.  Anyone wishing to volunteer should call Stuart S. Sargent of Stuart S. Sargent LLC, at 303-771-1148, or email stuart@sargenttaxlaw.com for more information.

CBA TAX SECTION U. S. TAX COURT PRO SE PROGRAM GUIDELINES

1. Each practitioner participating in the Program shall be a member in good standing with the Colorado Supreme Court.   

2. Each practitioner participating in the Program shall arrive at the U.S. Tax Court at least one-half hour before the beginning of a calendar call and inform the trial clerk of his or her availability to assist unrepresented petitioners. 

3. A practitioner participating in the Program shall not directly or indirectly suggest that a petitioner may retain the practitioner’s services for a fee, nor may the practitioner receive a fee from the petitioner. 

4. Practitioners participating in the Program may engage in any activity necessary and appropriate to assist petitioners, consistent with all applicable codes of professional conduct, including, but not limited to: (1) providing procedural advice to petitioners who decide to proceed to trial, (2) consulting with petitioners regarding the merits of their cases and evaluating any settlement proposals from the Internal Revenue Service, and (3) acting as a communicator or mediator between the parties in an effort to assist in resolving the case.

5. Practitioners participating in the Program shall not enter an appearance with the Court on a petitioner’s behalf. 

6. Any practitioner participating in the Program who has not (1) entered an appearance with the Court on a petitioner’s behalf, or (2) received a power of attorney from a petitioner authorizing the practitioner to represent the petitioner, shall conduct all case-related discussions with Internal Revenue Service attorneys in the presence of the petitioner and with the petitioner’s permission in order to alleviate any concerns regarding disclosure of petitioner information. 

7. Practitioners participating in the Program shall report to the Executive Council (through any of its Program coordinators) the number of Pro Se petitioners that such practitioner assisted at any calendar call.

SUMMARY OF THE NATIONAL ASSOCIATION OF STATE BAR TAX SECTIONS ANNUAL MEETING
Eric Zinn of Krendl Krendl Sachnoff & Way attended the 29th Annual meeting of the NATIONAL ASSOCIATION OF STATE BAR TAX SECTIONS held October 24-25, 2008, in San Francisco, California, and has prepared the following summary of the topics discussed at the meeting.
I. THE U.S. SUPREME COURT - STATE TAX UPDATE

Among the topics discussed at that meeting was an update of recent U.S. Supreme Court decisions affecting state taxation.  A summary of cases mentioned in that update follows.
Department of Revenue of Kentucky, et al. v. Davis et ux., 128 S. Ct. 1801 (2008).
Summary.  In Department of Revenue of Kentucky, et al. v. Davis et ux. ("Davis"), the Court held that the State of Kentucky permissibly exempted municipal bonds issued by Kentucky and its political subdivisions from taxation, while, at the same time, subjecting interest earned on bonds issued by other states and municipalities to the Kentucky in-come tax.

There was no question that Kentucky had purposefully created tax laws intended to benefit its own bonds in the marketplace. However, the Court focused on the scope of the State's governmental duties to conclude that the State did not act in a discriminatory manner.

Issue.  Whether the exemption from taxation of income from municipal bonds issued by Kentucky discriminatory in violation of the Commerce Clause.
Facts.  Under Kentucky law, interest earned on non-Kentucky bonds was taxable while interest from Kentucky-issued bonds was exempt from taxation. The Davises were individual taxpayers in Kentucky who challenged this tax as facially discriminatory in violation of the Commerce Clause. Kentucky law provides similar treatment for corporate taxpayers. The Court noted 40 other states have similar tax schemes.

Law.  The Commerce Clause empowers Congress "to regulate Commerce among the several states," U.S. Const., Art. I, Sec. 8, cl. 3. The Court has viewed this phrase to imply that the states are not empowered to act in a manner that unduly burdens the free flow of commerce among the states.

The Court has noted that the so-called Dormant Commerce Clause is concerned with economic protectionism, state regulation to the benefit of in-state interests, and economic isolation. 

Analysis.  In reaching its holding, the Court performed a 3-part analysis:

1)
Whether the challenged law discriminates against interstate commerce,

2)
Whether the discrimination advances a legitimate local purpose that cannot be adequately served by reasonable nondiscriminatory alternatives, and

3)
In the absence of a forbidden purpose, whether the burden imposed on interstate commerce is clearly excessive in relation to the putative local benefits.

Under the Traditional Government Function Doctrine, the Court refused to

interfere in a traditional government function. The Court referred to the policy of issuing bonds, which finance roughly two-thirds of capital expenditures by state and local governments, as a "quintessentially public function" that provides a way for the State to shoulder its cardinal civic responsibilities. It appears that it was crucial to the Court's decision that no private party was benefitted.  Thus, the Court found that any action of a state or local government to fulfill or for the benefit of fulfilling traditional government obligations is a legitimate local purpose and that Kentucky had not discriminated in its tax scheme because no private party was benefitted.

In considering impermissible burdens on interstate commerce, the Court found that Kentucky has wide latitude to act for the benefit of its traditional government functions. Even nondiscriminatory burdens on interstate commerce may be struck down upon a showing that those burdens clearly outweigh the benefits of a state or local practice. The Davises, relying on Pike v. Bruce Church, Inc., 397 U.S. 137 (1970) (“Pike”), asked for such a balancing stating various burdens, including the harm caused to out-of-state bond issuers and private sellers wishing to sell bonds in Kentucky and harm to the state of Kentucky itself and its resident investors in creating market competition that destabilizes markets and reduces public revenues.  The Court did not reject the application of Pike generally, but did narrow its scope by rejecting its application to the particular facts of the case and refusing to consider whether the burdens outweigh any state interests.

Under the Market Participant Doctrine, there exists long-standing judicial

deference to a state's choices in the marketplace for goods and services. 

In this regard, the Court noted differences in statutory schemes benefitting government verses non‑government scenarios. Better guidance would have been provided had the Court indicated that the bond issuance and taxation are inextricably linked and therefore all part of market participation.

Interestingly, the Court made no judgment on the taxation of private activity bonds. This leaves open the issue of whether the difference in taxation benefitting a non-public entity may be impermissible discrimination. Given the public-private distinction made by the Court, it appears private activity bonds would be more heavily scrutinized even though the issuer of the bonds may be the state or local government.

Thus, it appears that any Commerce Clause discrimination claim against a state when it is fulfilling a "quintessentially public function" in support of its civic responsibilities has been deflated. In Davis, the Court has strengthened the states in this area of constitutional law.

MeadWestvaco Corp. v. Illinois Dept. of Revenue,128 S. Ct.

1498 (2008).
Summary.  The U.S. Supreme Court reaffirmed that the unitary business principle is the linchpin of apportionability of business income. The sale of a corporate entity or a division of a corporate entity produces business income only when that entity or division was part of the seller's unitary business at time of sale.

Issue.  Whether Illinois could constitutionally tax the gain realized by Mead on the sale of its LexisNexis division.
Facts.  Mead acquired LexisNexis in 1968 when it purchased Data Corporation.  There were never significant enough business ties between LexisNexis to cause the two to become part of a single unitary business. 

LexisNexis was originally a wholly-owned subsidiary of Mead until 1980, when it was merged into Mead and became a division. LexisNexis was again separately incorporated in 1985 but was then merged back into Mead in 1993. In 1994, Mead sold its LexisNexis division to an unrelated party and realized a capital gain of approximately $1 billion, which Mead reported as nonbusiness income on its Illinois corporate income tax return.

After an audit, the Illinois Department of Revenue (the “Department”) characterized Mead's gain as business income. The Circuit Court of Cook County ruled that the Department could tax Mead’s gain and concluded that mead and LexisNexis were not unitary.  The Circuit Court further found that LexisNexis served an operational purpose in Mead's business and the gain resulting from the sale of LexisNexis was apportionable business income under the U.S. Supreme Court's ruling in Allied-Signal, Inc. v. Director, Div. of Taxation, 504 U.S. 768 (1992) ("Allied-Signal").

On appeal, the Illinois Appellate Court affirmed the Circuit Court's conclusion. The Illinois Supreme Court declined to take jurisdiction over the case. The U.S. Supreme Court granted review.

Law.  Business income means income arising from transactions and activity in the regular course of a taxpayer's trade or business and includes income from tangible and intangible property if the acquisition, management, and disposition of the property constitute integral parts of a taxpayer's regular trade of business operations.

Analysis.  In its opinion, the U.S. Supreme Court stated the fundamental error in the reasoning of the Illinois state courts was that they should never have considered whether LexisNexis served an operational purpose in Mead's business after concluding that Mead and LexisNexis were not unitary.

The sale of a corporate entity or a division of a corporate entity produces business income only when that entity or division was part of the seller's unitary business at time of sale. The only test to be applied is the traditional unitary criteria of functional integration, centralized management and economies of scale.  The operational function test under Allied-Signal utilized by the Illinois courts pertained only to situations where an asset (such as short-term deposits at a bank that formed part of the taxpayer's working capital) produces income and the question is whether that income is business income.

An asset can produce business income even if the payor and payee were not part of a unitary business as long as that asset served an operational purpose in the taxpayer's business. That test was inapplicable to the instant case because the income in question was from the sale of a non‑unitary division.  As such, the gain on the sale of Mead's LexisNexis division produced nonbusiness income totally allocable outside Illinois.

Franchise Tax Board of California v.  Hyatt, et al., 123 S. Ct. 1683 (2003) – The Aftermath.
Background.  In Hyatt, the U.S. Supreme Court upheld a Nevada Supreme Court ruling that Nevada was not required to extend full faith and credit to a California statute conferring complete immunity on California agencies for intentional torts. Instead, the Court affirmed the use of a Nevada statute which did not provide sovereign immunity from intentional tort actions for intentional torts committed by governmental employees of sister states.  The reasoning was that affording immunity to a foreign state's agency would contravene Nevada's policy of protecting its citizens from injurious intentional torts committed by sister states' government employees.

Hyatt was under a residency audit by the California Franchise Tax Board ("FTB").  Hyatt claimed FTB auditors had committed intentional torts against him in the course of the audit. The FTB argued that the Nevada court lacked subject matter jurisdiction because the Full Faith and Credit Clause required that the Nevada court apply California law immunizing the FTB from suit.  The Court concluded the Full Faith and Credit Clause does not require a forum state to recognize a sister state's legislatively immunity. Rather, the Court held that the Full Faith and Credit Clause does not compel a state to substitute the statutes of other states for its own statutes dealing with a subject matter concerning which it is competent to legislate. As such, Nevada was free to use its own sovereign immunity statutes which did not provide protection from intentional tort actions for intentional torts committed by governmental employees of sister states.  Thus, Hyatt was free to sue the FTB in Nevada on claimed intentional torts committed in that state pursuant to Nevada's sovereign immunity statutes limitations regarding intentional torts.

The Aftermath.  A Nevada superior court recently awarded Hyatt $488 million based on the actions of the FTB auditors. The specific awards were $137 million in tort damages, $250 million in punative damages, $100 million in prejudgment interest, and $1 million in attorneys' fees. This is just a trial court decision and there will be more to come on this.

Implications to the States and Individuals:
1 . All or a majority of the states that impose a personal income tax do so on the basis of residency (as well as source income). This decision may send a chilling effect to perform a residency audit in any state that has sovereign immunity laws similar to Nevada's laws.

2.  Hyatt may encourage taxpayers to be aggressive in resisting residency audits in any state that has sovereign immunity laws similar to Nevada.

3.  States that model there residency audit program after California's residency audit program may have to pause and reflect on whether they intend to continue to do so.

II. FEDERAL LEGISLATION AFFECTING STATE TAXATION

The following is a bullet point discussion of federal legislation affecting state taxation.  This legislation was either introduced during the current Congress or is still under consideration by the current Congress although introduced in prior legislative sessions.  

Sales Tax Fairness and Simplification Act (S. 34; H.R. 3396):
· Permits a state that streamlines its sales and use tax to require remote sellers to collect and remit that states' sales and use tax

· Independent from, but somewhat parallel with, the Streamlined Sales Tax

· Congress consents to the Streamlined Sales and Use Tax Agreement

· Expanded jurisdiction provided only to "Member States under the Streamlined Sales and Use Tax Agreement" (Set- 4(a)(1))

· Provides an exception for small businesses

· Telecommunications simplification

· Minimum standards - establishes 19 requirements for streamlining

· Federal court oversight role: the U. S. Court of Federal Claims has jurisdiction to review SST Governing Board actions

Mobile Workforce State Income Tax Fairness and Simplification Act of 2007 (H.R. 3359):
· Employers required to withhold (and employee only taxable) in only states and localities:

· Where employee resides, and

· Where employee is physically present performing duties for more than 60 days during a taxable year (retroactive taxability for year once threshold reached)

· Hearing on bill held on November 1, 2007 before the U.S. House Subcommittee on Commercial and Administrative Law

Telecommuter Tax Fairness Act of 2007 (S. 785; H.R. 1360):
· Prevents a state from deeming a nonresident individual to be present in the state because that individual is working at home for his or her own convenience

· Invalidates the "convenience of the employee" test
Internet Tax Freedom Act (P.L. 110-108):
· Enacts text of H.R. 3678

· Effective November I , 2007 as the lnternet Tax Freedom Act Amendments Act of 2007

· Amends the lnternet Tax Freedom Act (47 U.S.C. 151) and replaces the sunset provision in P.L. No. 108-435 (Internet Tax Non‑Discrimination Act of 2003)

Cell Tax Fairness Act (H.R. 5793):
· Establishes a five-year moratorium on new state or local taxes on mobile services, mobile service providers and mobile service property

· The bill covers state and local taxes imposed on:

· (i) any mobile service that is not generally imposed, or is imposed at a lower rate, on or with respect to, other services or transactions involving tangible personal property;

· (ii) any mobile service provider that is not generally imposed, or is imposed at a lower rate, on other persons engaged in different businesses; or

· (iii) any mobile service property that is not generally imposed, or is imposed at a lower rate, on or with respect to, other property devoted to a commercial or industrial use

· A hearing on the bill was held before the U.S. House Judiciary Commercial and Administrative Law Subcommittee on September 18, 2008

A Bill to Regulate Certain State and Local Taxation of Electronic Commerce (S. 3670):
· Would preempt the NY "Amazon" legislation, which creates a presumption that an internet business is a taxable vendor in New York based on the in-state presence of individuals who place a link to Amazon's webpage on their own web pages.

· The bill provides that a seller must have a "physical presence" in the state to have a collection and remittance obligation in the state.

· “Entering into an agreement to share revenue generated by electronic commerce presence owned or maintained by a person who is physically present in the state" is not considered "physical presence" under the bill.

Business Activity Tax Simplification Act of 2007/2008 (S. 1726; H.R. 5267):
· Nexus Criteria:
· Employees in state for more than 14 days

· Tangible personal property in state for more than 14 days

· All business activity taxes, not just net income taxes, are covered

· All solicitations, not just those for tangible personal property, are protected

· Not just solicitation, but qualitative de minimis activities such as information gathering, visiting vendor, attending media event, are protected

· Only if in-state person is performing market-related activities and has only one "principal"

· Rationale:
· Fair (benefits and protections provided to those with meaningful in-state physical presence)

· Maintain federalism and states' rights

· Consistent with international scheme

· Little revenue impact

· Hearings held before U.S. House Small Business Committee on February 14, 2008, and before House Judiciary Committee, Subcommittee on Commercial and Administrative Law, on June 24, 2008.

· 29 Co-sponsors (Democrats: Boren, Davis, Drake, Hastings, Herseth Sandlin, Jackson-Lee, Johnson, Lofgren, Meeks, Wasserman Schultz, Scott, Weiner, Wexler) (Republicans: Akin, Cantor, Chabot, Davis, Davis, Feeney, Franks, Gallegly, Goode, Goodlatte, Jones, Jordan, LaHood, Pence, Wilson, Wittman)

III. TAX COURT PRO BONO PROGRAM

The U.S. Tax Court welcomes applications from Bar-related pro bono programs that proffer representation services to unrepresented petitioners at court calendars.  Such programs must meet the requirements posted on the Tax Court’s website at www.ustaxcourt.gov.  The Colorado Bar Association Tax Section’s U.S. Tax Court Pro Se Program is discussed above.
IV. STATE TAXATION OF FLOW-THROUGH ENTITIES AND THEIR OWNERS  

The following is a bullet point discussion of recent state changes to the state taxation of flow-through entities and their owners.
· Most states are moving toward conformity of entity classification with the federal “Check-the-Box” regulations.  Hawaii, Alabama, and Massachusetts have recently moved in that direction.

· A discussion was had on the California LLC fee.

· Nonresident withholding taxation on the pass-through income of individual nonresidents has been recently extended in Arkansas (2006), Illinois (2009), Kentucky (2007), Massachusetts (2008), and Virginia (2008).

· Significant Law Change -- Texas Margin Tax 

· Applies to returns due after 2007

· The tax applies to all businesses except sole proprietorships, certain general partnerships, pass entities, and select other businesses

· Taxable entities that are part of an affiliated group engaged in a unitary business must file a combined group report

· Includes flow-through entities that are more than 50% owned and unitary

LETTER FROM IRS STAKEHOLDER LIAISONS
Dear Colorado Tax Practitioner,

As the IRS Stakeholder Liaison Area Manager for Colorado, I want to thank you for your past support and ask for your continued partnership with me and your local Stakeholder Liaisons. SL is proud to be in our third year as the practitioners’ gateway to the IRS. We have had a busy year; holding practitioner events, conducting National Phone Forums, and establishing Web-based Tax Centers. Our local SLs have received thousands of phone calls from practitioners with suggestions on how to improve IRS systems. This partnership strengthens our mutual commitment to ensuring taxpayer compliance with federal tax responsibilities.   

SL is committed to getting you the information you need. While we do not answer tax law questions or have access to your clients’ tax accounts, we can steer you in the right direction.    

How SL can help you navigate the IRS

The best way to stay up-to-date with what is happening at the IRS is to use our free products and services. Subscribe to e-News for Tax Professionals for weekly news briefs. Check Tax Hints, A Guide to the Filing Season, at least monthly, and our new quarterly Key Messages for Tax Professionals. We offer Practitioner “Tax Centers” that link from your organization’s Web site to ours, making it easy to find frequently used Web pages. Join our National Phone Forums. Listen in, free of charge, from the convenience of your office for approximately an hour. Watch Tax Talk Today online.  And be assured that IRS.gov has more than just forms and publications. You will find the latest news, online tools, research services, guidance and contact information. Check out our new Tax Practitioner Video and Audio Presentations page. 

How you can help your clients and colleagues

Tell us when you see a problem or have a suggestion to improve our processes. We introduced the Issue Management Resolution System three years ago and have had more than a thousand IMRS issues submitted. Check out some of the successes in our Monthly IMRS report on IRS.gov.  

Help us find ways to further our partnership. Work with us in reaching more practitioners through joint events or webinars. Include IRS information in your newsletters and Web sites.  Post a tax center on your Web site. Volunteer to teach a Small Business Tax Workshop in your community. Share what you learn with your colleagues.   

And stay in touch with your local SL. If you need assistance in Colorado, contact one of the Stakeholder Liaison employees below. 

	Debbie Rodgers
	Ann Burton
	

	Phone: 303-603-4803
	Phone: 303-603-4723
	Phone: 

	Fax: 303-382-6311
	Fax: 303-382-6311
	Fax: 

	Email: 

Deborah.rodgers@irs.gov 


	Email:

Paula.a.burton@irs.gov 


	Email:




You may also contact me, Kristen Hoiby, Northwest Area Manager for Stakeholder Liaison, at 206-220-5659 or kristen.a.hoiby@irs.gov .

Filing season can be a challenging and stressful time. Together, we can make it easier. Stay in touch with us, use our free tools, products, and services, and raise your issues and concerns through your local Stakeholder Liaison.  

Sincerely,

Kristen Hoiby

Stakeholder Liaison Area Manager, Northwest Area

Kristen.a.hoiby@irs.gov 

OFFICERS AND COMMITTEE MEMBERS OF THE 
COLORADO BAR ASSOCIATION TAX SECTION
Council Officers

Chair


Neil Pomerantz
Vice-Chair

Eric Zinn
Treasurer

Stuart Sargent 

Secretary

Steven Weiser
Section Committees and Chairs

Education Committee

Stuart Sargent

A.
CLE 




Gary Abrams

B.
Topical Lunches


Peter Rose/Tracy Villecco
C.
Pro Bono



Stuart Sargent
Legislative Committee


A.
Federal



Adam Cohen


B.
State



Michael Valdez

Publications Committee

Rachel James


A.
Newsletter


Hank Vanderhage/Rob Keyser


B.
Tax Tips


Adam Cohen/Steven Weiser


C.
Website


Steven Weiser
Agency Positions Committee

Neil Pomerantz

Interprofessional Committee

Eric Zinn

A.
IRS Liaison



Adam Cohen

B.
ABA Report



Adam Cohen

C.
Section Liaisons

Business:

Alan Sparkman
Trusts & Estates:
Andrew Kroll

Real Estate:

Andrew Elliott

CBA Staff Liaison


Erica Driver
PAGE  
12

