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I. Chapter 7

a. Liquidation/Straight BK

i. Turn over N/E assets

ii. Discharge of debt

1. Unsecured debt

2. Secured debt

3. Non dischargeable debt

4. Tax debt

    iii.    Means test

II. Chapter 13 – 3 Approaches:

a. Arrangement to pay something to creditors

i. If significant disposable income per means test

ii. If significant disposable income per budget

iii. Monthly payment – Greater of:

1. Means test calculation of disposable income

2. Budget surplus

3. Reconciliation of non-exempt assets

a. Must receive at least as much as would receive in Ch 7

4. Plus

a. Cure defaults

b. Taxes (priority and secured)

c. DSO

b. Mechanism to save home from foreclosure

i. Must be filed BEFORE SALE
ii. Amount in arrears paid thru plan
1. 36 to 60 months

2. Include administrative expenses, attorney fees

3. Unpaid taxes & DSO

4. Unpaid HOA & other liens

iii. Payments begin month following filing

1. Regular mortgage payments – 1st of month

2. Plan payments

c. Opportunity to strip-off 2nd or 3rd mortgage

If wholly unsecured.

III. AUTOMATIC STAY

The filing of the petition stays all collection activities.  Some exceptions exist, i.e., setoff pre-petition refunds to pre-petition tax periods 11 USC §362(b)(26), tax audit, issuance of notice of deficiency, demand for tax returns, assessment.  11 USC §362(b)(9)

IV. DISCHARGEABILITY OF TAXES

A. 2005 legislation did away with the “super discharge” in Chapter 13.  Same rules apply for chapter 7 & 13 cases.

B. Discharge ability rules – state and federal:

a. Three year rule:  the tax year in question must be more than 3 years old. 11 USC §507(a)(8)(A)(i)

b. The two-year rule:  The return was filed more than 2 years before the bankruptcy. 11 USC §523(a)(1)(B)

c. The 240-day rule:  The assessment was made more than 240 days before the filing.  11 USC §507(a)(8)(A)(ii)

d. Fraud/evasion:  The return in question was non-fraudulent and the taxpayer hasn’t engaged in willful tax evasion. 11 USC 523(a)(1)(C) 

C. Frequent questions:

a. Is an SFR a filed return?

b. How do extensions affect dischargeability?

c. Events that toll the time periods above – prior bankruptcy, offers in compromise, collection due process hearing.  11 USC §507(a)(8)

d. Are 941 claims dischargeable?

e. How to handle a post-audit assessment at the State level.

Powers v. USA, (Bankr.D.CO, 2005) 04-1663 ABC

V. TAXES IN CHAPTER 13

A.  Priority taxes (11 U.S.C. §507) must be provided for in the plan.

i. Taxes for the last 3 years

ii. Taxes for older years assessed within 240 days

B.  All penalties (except civil penalties) are dischargeable in chapter 13

C. Interest that accrues during the plan on priority claims is not discharged
D. Beware of tax claims that are not priority but are non-dischargeable

VI. TAX LIENS IN BANKRUPTCY

A. Chapter 7

B.  Chapter 13

VII. INCOME FROM CANCELLATION OF DEBT

 
     a.  Bankruptcy exception IRC §108

b. Depreciation recapture

c. Mortgage Debt Relief Act of 2007

Resources:

“Bankruptcy Reform did Not Eliminate a Taxpayer’s Right to Discharge Delinquent Taxes”, Journal of Tax Practice & Procedure, February-March, 2007.

TAX DISCHARGEABILITY 10/17/05

















NO





YES





2.  Was the return filed late?
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3.  Was the return filed within the past two years?





NO





4.  Was the return fraudulent or was there an attempt to evade tax?
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5.  Are the taxes for a taxable year for which the due date was less than three years ago, plus the time in a collections appeal, plus 90 days? 
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THE TAXES ARE NOT DISCHARGEABLE





THE TAXES ARE DISCHARGEABLE





NOTE: Intervening Bankruptcy tolls three-year and 240-day rules by time in Bankruptcy plus 90 days.





YES





NO





NO





NO





YES





8.  Were the taxes assessed within the past 240 days, plus the time in collections appeal, plus 90 days?





9.  Did the debtor make an offer of compromise (“OIC”) with respect to the taxes?





10.  Were the taxes assessed within the past 240 days, plus the time the OIC was pending plus 30 days?
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7.  Are the taxes still assessable?





NO





6.  Have the taxes been assessed?
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