State tax update – Last year’s big news in Colorado (and nationally)
Tax Administration

1. Formation of the Office of Tax Policy Analysis

a. Designed to regularize guidance provided by the Department of Revenue

b. Also will attempt to keep guidance more current

2. Colorado Private Letter Rulings – regulation now in effect
a. Regulation 24-35-103.5

TABOR update

1. Xcel Energy case

a. Executive director decision as the creation of TABOR tax policy requiring a vote of the people to overturn

2. Colorado Mining Association case

a. Letter to taxpayers as the creation of TABOR tax policy requiring a vote of the people to overturn

b. Statutory formula defining the tax rate as 36 cents plus a CPI adjustment as a tax rate increase requiring a vote of the people

Sales Tax  
Not much in Colorado, but plenty going on nationally
1. Colorado – exemptions for renewable energy producers

2. Colorado city litigation

3. Hotel intermediaries litigation
a. Colorado - See 39-26-102(11) and 39-26-104(1)(f)

4. Class action lawsuits against vendors (Hotel intermediaries, telephone companies, etc.)

a. Colorado - See 39-26-102(22)

5. Sales tax refund claims filed by holders (other than retailers) of bad debt not allowed.  TX (MFC Finance Co. of Texas v. Strayhorn, No. 03-06-00328-CV (Tex. Ct. App., 5/1/08)), LA (DaimlerChrysler Services of North America, L.L.C. v. Dept. of Revenue, Nos. 2007 CA 0010 & 0011 (La. Ct. App., 9/14/07), AL (State Dept. of Revenue v. Wells Fargo Financial Acceptance Alabama, Inc., et al., No. 2061148 (Ala. Civ. App., 7/18/08)).  
a. The same result when claim filed by retailer after having factored receipts – NJ (Home Depot U.S.A., Inc. v. Director, Division of Taxation, No. 006005-2005 (N.J. T.C., 3/14/08)), AL (Home Depot USA, Inc. v. Alabama Dept. of Revenue, No. S. 06-1079, 6/6/08), IN (Home Depot U.S.A., Inc. v. Indiana Dept. of State Revenue, No. 49T10-0703-TA-11 (Ind. T.C., 7/28/08)).
b. Lemon law case where manufacturer purchased cars from dealers to replace the lemons – AL (DaimlerChrysler Corp. v. Dept. of Revenue, No. S. 04-668, 8/13/07), CT (DaimlerChrysler Corp. v. Law, No. SC 17892 (Conn., 12/18/07), NY (DaimlerChrysler Co., LLC v. Billet, et al., No. 502652 (N.Y. App. Div., 5/22/08).
6. Nexus – Independent contractors for computer manufacturers, the Dell cases – Dell won in CT., lost in LA and NM (Dell Catalog Sales L.P. v. New Mexico Taxation and Revenue Dept. No. 26,843 (N.M. Ct. App., 6/3/08))
a. Colorado has not issued any specific pronouncements – in general Colorado follows the “ability to establish and maintain the market” rule for nexus. 

Income Tax

1. Physical presence nexus? – MBNA, Lanco and MTC factor presence nexus standards - FIA Card Services NA, fka MBNA America Bank NA, v. Tax Commissioner, 640 S.E.2d. 226 (2006), cert. denied, No. 06-1228 (U.S. June 18, 2007), Lanco Inc. v. Director, 908 A.2d 176 (N.J. 2006), cert. denied, No. 06-1236 (U.S. June 18, 2007).
a. Colorado has proposed a regulation adopting the MTC factor presence nexus standard.

2. Market participation exemption to interstate commerce discrimination - Kentucky v. Davis, S.Ct. No. 06-666 (553 U.S. _____, 5/19/08), United Haulers Ass’n, Inc. v. Oneida-Herkimer Solid Waste Management Authority, No. 05-1345 (550 U.S. ____, 4/30/07).   
a. Implications for Constitutionality of Colorado Capital Gains exemption?

3. Nexus of LLC shareholders with state in which LLC is doing business – AL case, VA case (DiBelardino v. Virginia, No. CL06-5696, 6/22/07, and Dutton v. Virginia, No. CL06-6291, 6/22/07), contra KY in Revenue Cabinet v. Asworth Corp., et al., No. 06-CI-00288, 12/4/07.
a. Colorado requires withholding by the pass-through entity or the agreement of the shareholder to file a return.  See 39-22-601(5)(e)-(i)
4. Operational function and unitary taxation - MeanWestvaco v. Illinois, S.Ct. No. 06-1413 (553 U.S. ____, 4/15/08)

a. Colorado still digesting the implications of this decision.  Commentators have taken various views on the impact of the decision.
5. Conservation easement credits

6. Colorado Single sales factor apportionment

7. Revision of Colorado regulations regarding corporate income tax

a. Business income vs. non-business income, constitutional standard

b. Factor presence nexus standard

c. Treatment of affiliate with no property and no payroll

d. Treatment of de minimis amounts of property and payroll

e. Foreign taxes paid vs. foreign tax credit allowed

f. Exclusion of remaining FSI from Colorado numerator

g. Mutual fund services corporation

Other interesting developments from other states

1. Gross receipts taxes, Texas and Ohio

2. California LLC tax unconstitutional

