PART 5
TRUSTEE’S POWER TO DISTRIBUTE IN TRUST

15-16-501.  Power to distribute in trust.  If under the terms of a trust (“first trust”), the trustee has discretion to distribute all or part of the income or principal of the first trust, the trustee may exercise that discretion to distribute all or any part of the income or principal of the first trust to another trust (“second trust”) for the benefit of one or more of the beneficiaries of the first trust, subject to the requirements of this Part 5.

15-16-502.  Limitations on exercise of power.

(1)
If any beneficiary of the first trust has a presently exercisable power to withdraw all or any portion of the trust property, while the power to withdraw remains exercisable, the trustee may not exercise the power to distribute in trust under section 15-16-501 as to the property subject to the power to withdraw.

(2)
No trustee of the first trust may exercise or participate in the exercise of the power to distribute in trust under section 15-16-501 if that trustee is a beneficiary of the first trust.

15-16-503.  Limitations on terms of second trust.  A trustee may exercise the power to distribute in trust under section 15-16-501 only if the second trust satisfies the requirements of this section.

(1)
If any contribution to the first trust qualified for a marital or charitable deduction for federal income, gift, or estate tax purposes under the Internal Revenue Code of 1986, as amended, the second trust shall not contain any provision which, if the provision had been included in the first trust, would have prevented the contribution from qualifying for such deduction or would have reduced the amount of such deduction.

(2)
The permissible period of the rule against perpetuities that applies to the second trust, and any power of appointment exercisable pursuant to the second trust, shall not be longer than the permissible period of the rule against perpetuities that applies to the first trust.

(3)
The second trust shall not have as a beneficiary any person who or that is not a beneficiary of the first trust.

15-16-504.  Structure and permissible terms of second trust.  Subject to the requirements of sections 15-16-501, 15-16-502, and 15-16-503, the structure and permissible terms of the second trust may include, but are not limited to, the following:

(1)
The second trust may be an existing trust, including a separate trust created under the terms of the first trust, or may be a trust that is newly created by the trustee of the first trust for the purpose of receiving the distribution from the first trust.

(2)
The trustees of the second trust may be one or more of the trustees of the first trust or may be different trustees, and the second trust may have the same provisions as or different provisions from the first trust concerning the selection, termination, succession, and powers of the trustees.

(3)
The trustees of the second trust may have the same discretion, greater discretion, or less discretion over distributions of income and principal of the second trust as the trustee of the first trust has over distributions of income and principal of the first trust.

(4)
The second trust may have one or more beneficiaries and may have all or fewer than all of the beneficiaries of the first trust. A future or contingent beneficiary of the first trust may be a current beneficiary of the second trust, and a current beneficiary of the first trust may be a future or contingent beneficiary of the second trust. A beneficiary’s interest in the first trust may be increased, decreased, or eliminated in the second trust.

(5)
The second trust may confer a power of appointment on a beneficiary of the second trust. The power of appointment may be general or limited, and may be presently exercisable, testamentary or otherwise postponed, or any variant or combination of these options. The objects of the power may include any number of persons, including persons who or that are not beneficiaries of the first trust or the second trust, and may be defined as a class. 

(6)
The second trust may have the same or different administrative provisions from the first trust.

(7)
The governing law of the second trust may be the same or different from the law that governs the first trust.

(8)
The principal place of administration of the second trust may be the same as or different from the principal place of administration of the first trust.

15-16-505.  Notice and manner of exercise. 

(1)
The trustee may exercise the power to distribute in trust under section 15-16-501 without court approval.  

(2)
 The trustee shall give notice of a proposed exercise of the power to distribute in trust under section 15-16-501.  Such notice must: 

(a)
Be sent to the qualified beneficiaries of the first trust, determined as of the date the notice is sent and assuming nonexercise of all powers of appointment;

(b)
Specify a prospective effective date for the distribution, which may not be sooner than sixty days after the notice is sent; and

(c)
Include a copy of the second trust.

(3)
The trustee may exercise the power to distribute in trust under section 15-16-501, provided that no qualified beneficiary objects to the proposed exercise of such power, upon the prospective effective date stated in such notice.

(4)  
The exercise of the power to distribute in trust under section 15-16-501 shall be by a written instrument signed by the trustee of the first trust and filed with the records of the first trust.

15-16-506.  Power is discretionary.  The decision to exercise the power to distribute in trust under section 15-16-501 is in the discretion of the trustee. A trustee has no duty to exercise the power, and a trustee is not liable for not considering whether to exercise the power or for not exercising the power. A trustee is not liable for an exercise of the power if such trustee provides notice to the qualified beneficiaries of the first trust in accordance with section 15-16-505(2) and no beneficiary objects to the distribution by a writing delivered to the trustee within 60 days after the notice is given.

15-16-507.  Power may be exercised despite certain provisions in first trust.  A trustee is not prohibited from exercising its power to distribute in trust under section 15-16-501 solely because the first trust is irrevocable, the terms of the first trust provide that it may not be amended, or the terms of the first trust include a spendthrift provision.

15-16-508.  Default rule.  The trustee’s power to distribute in trust under section 15-16-501 is a default rule, which may be expanded, restricted, eliminated, or otherwise altered by the terms of a trust. The trustee’s power to distribute in trust under section 15-16-501 does not restrict any power that a trustee may have to make a distribution in trust under the terms of the trust or at common law.

15-16-509.  Effective date and application to existing trusts.  This part 5 applies to distributions in trust occurring on or after July 1, 2010, from trusts existing on or created on or after such date.
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