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PART 5

TRUSTEE'S POWER TO DISTRIBUTE IN TRUST

15-16-501. Power to distribute in trust. ¡funder the terms of a trust ("first trust"), the
trustee has~ discretion to distribute all or part of the income or principal of the first trust, the
trustee may exercise that discretion to distribute all or any par of the income or principal of the
first trust to another trust ("second trust") for the benefit of one or more of the beneficiaries of
the first trust, subject to the requirements of this Par 5.

COMMENT

This statute is designed to give trustees the power appoint trust propert in further trust for the
benefit of the trust's beneficiaries. This ability is colloquially known as the power to "dccant." It
is contemplated that this power will be used primarily to modify a trust's administrative or
distributive provisions to fit new or changing circumstances. A trustee's exercise of the power
granted under 15-16-501 is predicated on such trustee having discretion to distribute any portion
of the trust principal or income.

15-16-502. Limitations on exercise of power.

(i) If any beneficiar of the first trust has a presently exercisable power to

withdraw all or any porton of the trust propert, ~while the power to withdraw
remains exercisable, the trustee may not exercise the power to distribute in trust under
section 15-16-501 as to the property subject to the power to withdraw.

(2) No trustee of the first trust who is also a beneficiary of tbe first trust may
exercise or parlioipate in :he exercise-Bfthe power to distribute in trust under section 15-
16-501 if that :ni.:ee.sch exercise results in the beneficiaries of thc first trust and the
beneficiaries of the second trust holding diTleænt respective benetìcial interests Another
trustee Of a co-trustee or other trustees or CQ-trustees who are pol beneficjarjes of the
first trust may exercise the power to distribute in tmst under section J 5-16-50 i in a way
that alters the beneficial interests of (he beneficiaries of the tirst tlUst provided that any
trustee who is a beneficiar of the first trust, abstains from such exercise of this power

COMMENT

Section 15-16-502 describes two limitations on the power to distribute in trust established in 15-
16-501. The first limitation restricts the trustee from exercising the power to distribute in trust as
to any propert currently subject to a beneficiar's power to withdraw. This limitation is
designed to protect the status of a gift to the trust as a present interest qualifying for the gift tax
annual exclusion.

The second limitation prevents a trustee who is also a beneficiary of the trust from exercising the
power to distribute in trust. This limitation is a chcck on the broad power to distribute (he assets
of the first trust into a second trust that may have different terms from the first trust or that may
leave out beneficiaries of the first trust. get-'Hse--\Tt.¡~-wli".is-H+sH--a--fi-'i01i"iH-l'-~R-S--ütl-

¡'H€e+l1~wHoweyer it still allows "jnterested" trustees to exercise the power d€-'fi-hed--i+-8-+-6-
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50 i iR a way tRat benelì~s the :nistee to tRe detrimelH of other beneficiaries, s\ieh a trus:ee canRot
e;l'ci';6-the-poweF-to decant.o distribute jn trust under 15-16-501 when such exercise is
designed to coqt:çt or modify administrative proyisjons
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15-16-503. Limitations on terms of second trust. A trustee may exercise the power to

distribute in trust under section 15-16-501 only if the second trust satisfies the requirements of
this section,

(l) If any contribution to the first trust qualified for a marital or charitable

deduction for federal income, gift, or estate tax purposes under the Internal Revenue Code
of 1986, as amended, the second trust shall not contain any provision which, if the
provision had been included in the first trust, would have prevented the contribution from
qualifying for such deduction or would have reduced the amount of such deduction,

(2) The permissible period of the rule against perpetuities that applies to the
second trust, and.J any power of appointment exercisable pursuant to the second trust,
shall not be longer than the permissible period of the rule against perpetuities that applies
to the first trust.

(3) The second trust shall not have as a beneficiary any person who or that is
not a beneficiar of the first trust.

COMMENT

The statute is designed to offer significant flcxibility to trustees, recognizing that such flexibility
may create legal and tax issues, These issues generally are left to the trustee to recognize and
address, Recognizing that preserving the marital and charitable deductions permitted by the
Code and not violating the rule against perpetuities are central to many trusts, the statute requires
any exercise to be to a second trust that does not prevent these deductions and also requires that
the applicable rule against perpetuities not be extended.

Additionally, the statute prohibits the inclusion of new beneficiaries in the second trust as this
would be detrimental to the interests of the current beneficiaries and the intent of the settlor.

15-16-504. Structure and permissible terms of second trust. Subject to the
requirements of sections 15-16-501, 15- 1 6-502, and 15- 1 6-503, the structure and permissible
terms of the second trust may include, but are not limited to, the following:

(l) The second trust may be an existing trust, including a separate trust created
under the terms of the first trust, or may be a trust that is newly created-ey-ill€t,-'.-*
the IÌr!iH-R for the purpose of receiving the distribution from the first trust.

(2) The trustees of the second trust may be one or more of the trustees of the
first trust or may be different trustees, and the second trust may have the same provisions
as or different provisions from the first trust concerning the selection, termination,

succession, and powers ofthe trustees,

(3) The trustees of the second trust may have the same discretion, greater
discretion, or less discretion over distributions of income and principal of the second trust
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as the trustee of the first trust has over distributions of income and principal of the first
trust.

(4) The second trust may have one or more beneficiaries and may have all or
fewer than all of the beneficiaries of the first trust. A future or contingent beneficiary of
the first trust may be a current beneficiary of the second trust, and a current beneficiary of
the first trust may be a future or contingent beneficiary of the second trust. A

beneficiary's interest in the first trust may be increased, decreased, or eliminated in the
second trust.

(5) The second trust may confer a power of appointment on a beneficiary of

the second trust. The power of appointment may be general or limited, and may be
presently exercisable, testamentary or otherwise postponed, or any variant or combination
of these options. The objects of the power may include any number of persons, including
persons who or that are not beneficiaries of the first trust or the second trust, and may be
defined as a class.

(6) The second trust may have the same or different administrative provisions

from the first trust.

(7) The governing law of the second trust may be the same or different from
the law that governs the first trst.

(8) The principal place of administration of the second trust may be the same

as or different from the principal place of administration ofthc first trust.

COMMENT

This section 15-16-504 is designed to outline the terms and provisions that may govern the
second trust. It is not intended to be exhaustive. The statute allows a trustee to decant by creating
a second trust under the first trust's governing instrument, or by creating a new instrument to
govern the second trust. It permits the trustee to alter those provisions governing the selection,
termination, succession, and powers of the trustees. It permits changes in the scope of distributive
powers, and allows for the removal, but not addition, of beneficiaries under the second trust. A
remainder beneficiary's interest also may be accelerated into a current interest under the terms of
the second trust, and beneficiaries may have new powers of appointment conferred upon them
under the terms of the second tlUSt.

It is thought that trustees will make generous use of the provisions found in 15-16-504(6) through
15-16-504(8), inclusive. These statutes permit the trustee to use the decanting power granted in
15-16-501 to effectively amend, though the creation of a second trust, the first trust's
administrative provisions, governing laws, and principal place of administration.

15-16-505. Notice and manner of exercise.

(l) The trustee may exercise the power to distribute in trust under section 15-

16-501 without court approval.
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(2) The trustee shall give notice of a proposed exercise of the power to
distribute in trust under section 15-16-501. Such notice must:

(a) Be sent to the qualified beneficiaries (as the term is defined in
section i 5- I -402C1 0 5)) of the first trust, determined as of the date the notice is
sent and assuming nonexercise of all powers of appointment;

(b) Specify a prospective effective date for the distribution, which may

not be sooner than sixty days after thc noticc is sent; and

( c) Include a copy of the second trust.

(3) +f~ tl.l\:..P",lWc',li,lè drcuiiydat, s\Ck.d. in SW:JLJ10UÇÇ or upon
another date if all qualitied beneficiaries agree the trustee may exercise the power to
distribute in trust under section 15- 1 6-50 i. pn+'! that l1h!a-.¡:ea-be-e--8-H1'l*1'''
:0 the propoóòed ewrci3L'--H'¡-s4i--~'lffHhc'i,i+JSplè"i¡\.,,-ei it'''¡ ¡,."dill€' sla I "din s\lc'h
flft-I,","j,

(4) The exercise of the power to distribute in trust under section 15-16-501
shall be by a written instrument signed by the trustee of the first trust and fied with the
records of the first trust.

COMMENT

A purpose of this statute is to save the trustee the time and expense of obtaining court approval of
a trust modification. An c:ddi:ional purpDc;e i3 :0 requl)(ir a court appiw"ed'-A'lJi,ïca~ion, To
this end, the exercise of the power does not require court approvaL.

The trustee must notify each qualified beneficiar (as the term is defined in section 1 5-1-

402(10.5)) of the trust of the a proposed exercise of the power. The trustee must give such
beneficiaries at least sixty days to consider the proposed exercise. If FlO benellciary objects

within ihe time period c;pccifíed in :he 110:ice. the~ trustee may exercise the power to distribute
in trust under 15-16-501 by signing a written instrument and fiing it with the records of the first
trust.

15-16-506. Power is discretionary. The decision to exercise the power to distribute in
trust under section 15-16-501 is in the discretion of the trustee. A trustee has no duty to exercise
the power, and a trustee is not liable for not considering whether to exercise the power or for not
exercising the power. A trustee is not liable for an exercise of the power if such trustee provides
notice to the qualified beneficiaries of the first trust in accordance with section 15-16-505(2) and
no beneficiar objects to the distribution by a writing delivered to the trustee within 60 days after
the notice is given.

COMMENT

This section clarifies that a trustee may not be compelled to exercise the power to distribute in
trust, that a trustee has no liability for not exercising the power to distribute in trust or for not
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considering whether to exercise the power to distribute in trust, and that, upon giving proper
notice, if there is no objection from a beneficiar within 60 days after notice is given, a trustee
has no liability for an exercise of the power to distribute in trust.

6
TAX\7-57-256:-17836881



J 0/912009

15- I 6-507. Power may be exercised despite certain provisions in first trust. A
trustee is not prohibited from exercising its power to distribute in trust under section 15-16-501
solely because the first trust is irrevocable, the terms of the first trust provide that it may not be
amended, or the terms of the first trust include a spendthrift provision.

COMMENT

This provision is intended to clarify that the power to distribute in trust may be exercised in spite
of the irrevocable nature of a trust, a prohibition on trust amendment, or a spendthrift provision.
A trust may preclude the exercise of the power to distribute in trust only by a specific provision
stating that the trustee shall not have a power to distribute in trust.

15-16-508. Default rule. The: 1"1I.;:ee':; power to d i-ri bute iii--'lsHlfBf-St'tI-Ú-

W1--Iproyisions of this part 5 are default fBje~, which may be expanded, restricted,

eliminated, or otherwisc altcred by the terms of a trust. The trustee's power to distribute in trust
under scc:ion 15 I~this part 5 does not restrict any power that a trustee may have to make a

distribution in trust under the terms of the trst or at common law.

COMMENT

The statute grants trustees the power to distribute in trust It does not preclude a trustee from
exercising a1temate powers to distribute in trust, whether granted under the terms of a trust or by
common law. Nor does it preclude a grantor from providing different terms for a power to
distribute in trust or eliminating all powers to distribute in trust (including the power granted by
this statute).

(Ontjon Al 15-16-509. Effective date and application to existing trusts. This part 5
applies to distributions in trust occurring on or after July 1, 2010, from trusts existing on or
created on or after such date.

COMMENT

The statute grants the power to distribute in trust to trustees of both trusts existing on July 1,
2010, and trusts created on or after that date. It does not apply to any exercise of a power to
distribute in trust by a trustee prior to this date.

One proPQsal to deal with questjons regarding the CODstjtiitjouality of the proposed statute1s
retroactive application js to pewit beneficjaries of existing trusts to "opt out" of the applicatjon
gftbe granIte to their interest in the existing tl1lst Option B coptains opt 0111 provisions

(Option 81 15-16-509. Effectiye date and application to existing trusts,

il This pati 5 applies to distrjbiitjOPS in tryst occurring on Q)" after Ilily J 2010 from

trusts created on or after such date This part 5 also applies to djstributions in trust occurring on
or after July 1 2010 from trusts exístinflPP such date iipless a qualified beneficjary (as the terlU_
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is defined in sectiQn 15-1-402(05)) delivers a notjce of election as provided in this section J!
which case thjs part 5 shall pot aw1y to such Qualified beneficiaQ"s interest in the tnist

m úù Tbe nQtice Qf election piisuant tQ subsection (J) Qf this section 15- 16-509
sball be a written statement of such qualitied beneficiary's electiQn that jncliides a reference tQ

this section the name and-ate of the trust the names of the settlor and the trustee of the trust a
description Qf tbe qualified beneficiary's inteæst and tbe nal"nd address Qf the qualified.
beneficiar making the electiQn Tbe nQtice Qf electiQn shall be signed and acknowledged by

such qiIaI Wed benetjçiary

.i Tbe nQtice of electionhalLbedelivered tQ a trustee of sucb trust on or
before December 31 2QIO lfthere js no perSQn serving as trustee at the time deliyery is to be
made the nQtice of electiQn may instead be delivered tQ a person authorized to appoint a
SllCÇeSSOr trustee Qf the trust When the successor lruslee js appointed the person to whom the

notjce ofelectjou was delivered shall deljver jt to the successor triistee

(ç Tbe nQtice Qfelec1iQn sball be CQnsidered delivered tQ the person tQ whQm
delivery js reQujred to be made when the notice of election or a copy thereof js delivered in
person or when majled by registered or certified mail return receipt requested to such person

(Q Tbe trustee of the trust sball fie the nQtice of election with tbe recQrds
maintained by the trustee ofthe trust There shall he a rehuttable presumptiQn that the notice of

eJect jon was Dot deljyered as provided jn thjs section unless the notjce of election or a copy of
siicb noticeis.nthe records of the trust maintained by the trustee

~ No fiduciary for any trust estate individual Qr Qther perSQn with an
jnterest affected by the applicatjoo of paii 5 shall be required to make such eject jon nor shaii
such fiducjary be held responsible for not making such eJectign
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