CBA Trust and Estate Section

Statutory Revisions Committee

MINUTES

April 16, 2009

1. 
Welcome and Introductions.

2. 
Approval of March 19, 2009 Minutes.   Motion by Carl Glatstein, second by Mike Holder.  Approved.
3. 
Legislative Report.  (Michael Valdez)

· Omnibus Bill HB 09-1241.  On its way to the Governor. 

· Notary Sunset bill: SB 09-111.  Allows a lawyer to notarize his or her own documents and notarize a family member’s signature.  Also allows lawyers to keep a copy of the notarized document as an alternative to keeping a journal.  Bill lasts for 10 years.  On its way to the Governor.

· Uniform Power of Attorney Act: HB 09-1198.  Signed by the Governor on Thursday of last week.  
· Half day CLE program May 22nd on the new act.

· Uniform Principal and Income Act: SB 09-139.  Sent to Governor April 7.
· Beneficiary Designation Agreement: HB 09-1260.  Signed by the Governor on Thursday of last week.  Effective July 1, 2009.

· Beth Bryant is putting together a list of probate statutes addressed by the bill, which the UPC Committee will take a look at next month.

· It may be necessary to form a subcommittee to address this legislation.

· UPC Amendments, HB 09-1287.  On its way to the Governor.  July 1, 2010 effective date.
· SRC Subcommittee discussing changes.  Today, the subcommittee discussed changes to statute that cuts off the right to inherit by intestacy at descendants of grandparents.  The subcommittee also reviewed changes that were caused by the Designated Beneficiary Act that just passed.

· HCPF Proposed Legislation to address Alhern decision.  Off the table for this year.
· Pinnacle Fix.  Trying to cut budget $20 million.  Talking about reducing tax incentives, maybe cutting jobs or cutting back on working hours.
· Sponsors for Next Year.  Start thinking about sponsors for Compensation Bill, UPC Amendments, Disclaimer Act, Dead Man’s Statute, Omnibus Bill, etc . . .  Need to discuss over the summer with the Uniform Laws Commissioners.

4. 
SRC Approved and Sponsored Proposals (Not currently in active bill form)

Active
(a) 
Joint Taskforce of Statutory Revisions and Elder Law Sections to consider Advance Directives for Medical/Surgical Treatment. (Michael Kirtland, Susan Fox Buchanan, Co-Chs.)   

Status:  On September 20, 2007, SRC voted to approve proposed revisions to Section 15-18-101 et. seq.  Approved by Council on September 20, 2007.  
On February 19, 2009, SRC voted to put on agenda to take back to LPC in 2010.

(b)
The Uniform Disclaimer of Property Interest Act. (Gordon Williams, Ch.) 

Status:  Approved by SRC and Council in 2005.

(c) 
Testamentary Exception to Doctor Patient and Attorney Client Privileges. (Spencer Crona and Herb Tucker, Co-Chs.).

SRC approved on February 20, 2008. Amendments approved at March 20, 2008 SRC meeting. Council approved on March 20, 2008.

(LPC has not approved this bill and has asked the T&E Section to discuss it with other relevant CBA sections before asking for approval again).

Inactive
(a)
Uniform Trust Code (Stan Kent, Ch.)

(b) 
Standing of Personal Representative to Litigate (Risbry), C.R.S. §15-12-720 (Walt Kelly, Ch.)

(c) 
Uniform Anatomical Gift Act. This subcommittee will review the Uniform Anatomical Gift Act passed last session and now in effect. (Michael Kirtland and Spencer Crona, Co-Chs.) 

Status: On December 13, 2007, SRC approved proposed changes to this Act. Council voted at its December 13th meeting not to approve these changes. 

Legislation may come back on SRC’s active agenda if the subcommittee wants to try to address the concerns of Council.

(d)
Joint Tenancy Subcommittee to Study New C.R.S. §§38-31-100.1 and 101 proposed by the Real Estate Section. (John DeBruyn, Ch.) 

Status:  Revisions to C.R.S. §38-31-101 were made in 2008, but the statute is in need of technical revisions.  

(e) 
Revised Uniform Power of Attorney Act.  (Josie Faix, Ch.)
Status:  This Act has been introduced to the legislature without the support or objection of SRC.  The subcommittee will continue to engage in a virtual discussion regarding possible amendments that can be made after enactment.

5. 
Active Matters Under Consideration
(a) 
Transfer of real property by domiciliary foreign personal representative. C.R.S. §§15-12-102 and 15-12-204 (John DeBruyn, Ch.).  

This bill is being revised because of a concern about redundancy in the statute.  John has circulated a proposal for reading and digesting.  Next meeting discuss the proposed legislation.
(b) 
Uniform Estate Tax Apportionment Act. (Dennis Whitmer, Ch.)

Making progress.

(c) 
Revision to Deadman’s Statute. C.R.S. §13-90-102. (Marc Darling, Herb Tucker, Co-Chs.)  


Waiting to hear from Litigation Section.  Michael Valdez reported that he expects they no longer have any concerns.  Once hear from Litigation Section, bring back to SRC and add to legislation for next year.  Michael will continue to reach out to that section.

(d) 
Trustee’s Duty to Inform Beneficiaries, Accounting Duties, Beneficiary Representation and Limitation on Contests of Trust: C.R.S.§§15-10-403 through 410, 15-16-303 through 308 , and 15-16-501 (Eugene Zuspann, Ch.)


No Report.

(e) 
Business Trusts (John DeBruyn, Ch.)

No Report.

(f) 
Compensation and Cost Recovery (Marc Darling, Ch.)

The subcommittee is in the process of winding up their work.  The subcommittee is dealing in much greater detail with language of the statute.  They will be meeting in June and July in order to have something ready by November.  Expectation that there will be a proposal ready for an SRC vote by September or October. 
(g) 
Proposed NCCUSL Amendments to Probate Code-(Including Reformation of Wills) (Marc Darling and Stan Kent, Chs.)

Status:  On February 19, 2009, SRC agreed to support the NCCUSL amendments with small changes made to conform that Act with our Colorado version of the UPC.  Delayed effective date of July, 2010 will allow this subcommittee the opportunity to suggest more substantive amendments before the Act becomes effective.

See above for report.

(h)
Arbitration provisions in wills (John DeBruyn).



Having a subcommittee meeting at 3:15 today.


(i)
Disposition of Last Remains Amendments (Connie Eyster).



No Report.

(j)
Death of Trustee with Title in Trustee’s Name. (John DeBruyn, Ch)

John urges SRC to read this statute.  If property held in the name of the trustee, rather than in the name of the trust, cannot use Statement of Authority to cure.  This statute is drafted to cure the technicality – allows a successor trustee to file a statement similar to the statement of authority, which would be sufficient for the record.  This has not gone through Real Estate yet.  Want to run it through SRC first, then discuss with Real Estate.  Materials will be attached to the May Agenda.
(k)
Amendments to the Slayer Statute.  (Bob Steenrod)


No Report.

6.
Report From Elder Law Section (Marcie McMinimee).

· Elder Law Retreat – first week in October in Vail.  

· The Elder Law Section is monitoring a discussion about regulating professional fiduciaries.  Attorney General’s Office is requiring compliance by individual professional fiduciaries with the Charter Trust Act.  There is a statutory exception for attorneys and CPAs – may be an exception for court appointed fiduciaries.  Elder Law will form a committee to engage in discussion with DORA.  The big issue is whether the fiduciary is holding themselves out to the public as professionals (advertising).  Carl Glatstein does not think agents serving under a power of attorney are regulated by the act.  

7.
Report from Power of Attorney Abuse Prevention Committee (Spencer Crona, Ch.).

The committee met today and are making progress on their first task – which is to produce a new brochure for the bar association on serving as an agent with power of attorney.  Meeting by phone to complete project next week, so that the brochure is done by Senior Law Day.

8. 
Pending NCCUSL Studies and Uniform Acts (See Memos from Stan Kent Attached)

Stan is on the NCCUSL drafting committee for insurable interests act.

It was suggested that SRC consider sending someone to observe the drafting committee meetings.

Kevin Millard co-chairs the ABA Trust and Estate section on Uniform Law.  Go to ABA website to get information on these Uniform Laws sections.

Easiest time to intervene is in the drafting committee process.

We should be looking at the Uniform Real Property Transfer on Death Act – likely will have a final reading this summer.  Carl Stevens is willing to take a look at this statute when the final act comes out.

9.
Tabled Matters
(a)
Graduated filing fees for Conservatorship Estates (John DeBruyn).

Status:  Courts are considering graduated fees in conservatorship cases, but nothing has been decided yet.

(b) 
Multi-Party Accounts: C.R.S.§15-15-212 (Merry Balson, Ch.).


Status: On hold while Merry Balson is on maternity leave.

(c) 
Springing Foundations (John DeBruyn, Ch.)

Status: On hold while Merry Balson is on leave.

(d) 
Modification of C.R.S. §15-12-1201. (Elizabeth Tulloch, Ch.)

Summary:  Collection of personal property by affidavit to include collection of personal health information for decedents who do not need a probate estate opened. 

(e) Real Estate Section Proposed Amendments to C.R.S. §38-31-202 (community property). (Carl Stevens/Shelly Merritt Ch.).  

(f) Statutory Powers Granted to a Guardian (Kelly Cooper, Ch.).

10. 
New Matters/Announcements

(a)
Proposed Ethical Rules on file retention (Michael Kirtland)

The new rule will say essentially that 2 years after a case is over, if you notice your client you can destroy the file.  Or after 10 years no notice to the client you can dispose of the file.  Michael will talk at the next meeting of the Ethics Committee about allowing T&E lawyers to destroy their files after a period of time.

(b)
Proposed change to CRS §15-14-417(1) (Gordon Williams).  Approval of fees in protective proceedings – hearing to approve fees and costs in special conservatorships.  
Gordon concerned about increased costs imposed by having a hearing.  Marc said this statute will be repealed as part of the new part 6


(c)
Beneficiary Deed Act (Gordon Williams)

Implies that there is a difference between a refusal to accept property and a disclaimer.  Gordon will talk to Carl Stevens about a possible change to the statute.

Adjourn 3:00 P.M.

Elder Law Day is June 27.  Law Firm Sponsors are $50, anyone interested can call Carol Mullins at: 303-824-5384 or email her at: cmullins@cobar.org
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