CBA Trust and Estate Section

Statutory Revisions Committee

MINUTES

April 15, 2010
1. 
Welcome and Introductions.

2. 
Approval of March 18, 2010 Minutes.   Motion by Mike Holder, second by Gordon Williams, approved by SRC.
3. 
Legislative Report.  (Michael Valdez)


Michael Valdez provided an update on status of HB 1105 Colorado Probate Code Compensation Bill and recent opposition to HB 1122 (MOST) from the Catholic Conference  Michael also reported that are still working on a sponsor for UPC III and the Advanced Directives bill is on the Governor’s desk awaiting signature.  The Omnibus bill will be held until the 2010-2011 legislative session.     
4. 
Pending NCCUSL Studies and Uniform Acts  (Stan Kent)


No report. 
5.
SRC Approved and Sponsored Proposals (Not currently in active bill form)

Active
(a) 
Joint Taskforce of Statutory Revisions and Elder Law Sections to consider Advance Directives for Medical/Surgical Treatment. (Michael Kirtland, Susan Fox Buchanan, Co-Chs.)   

Status:  On September 20, 2007, SRC voted to approve proposed revisions to Section 15-18-101 et. seq.  Approved by Council on September 20, 2007.  On February 19, 2009, SRC voted to put on agenda to take back to LPC in 2010. An interim committee in the legislature met on September 1, 2009 to talk about Living Wills and end of life issues.  In October, Michael Kirtland reported that the interim committee will run its own Bill.  This is not a CBA Bill, but is the work product of this section.  The Bill is on the Governor’s desk awaiting signature or will become law on April 17th.  
(b)
The Uniform Disclaimer of Property Interest Act. (Gordon Williams, Ch.) 

Status:  Approved by SRC and Council in 2005. The subcommittee continues to work with the Real Estate Section to reach a consensus.  
(c)        Compensation and Cost Recovery (Marc Darling, Ch.)

Status:  Approved by SRC and Council on September 17, 2009. Approved with compromise at LPC.  The bill was being held to see if can satisfy concerns of the opposition.

Current Report:  Michael Valdez reported that members of the subcommittee and members of the opposition met earlier in the day to resolve differences.  The meeting did not resolve all differences but was productive.  They have agreed to remove the no hearing language (added by LPC) and to add two factors (conduct of party requesting fees and whether party evaluated other methods to resolve problems).  They hope to address a number of other issues and resolve their differences before the close of this legislative session.  It was also reported by David Griffith that Stan Kent is not completely wrong.

(d)
Transfer of real property by domiciliary foreign personal representative. C.R.S. §§15-12-102 and 15-12-901 (John DeBruyn, Ch.).  

Status: Approved by SRC and Council on October 15, 2009.  This will be part of omnibus bill.  
(e)
Proposed Amendment to C.R.S. §15-14-420(2) to accommodate simplified Conservator’s Report (Sandie Franklin, Ch.)
Status:  Approved by SRC and Council on November 19, 2009. This will be part of omnibus bill.

(f)
Uniform Estate Tax Apportionment Act. (Dennis Whitmer, Ch.)

Status:  Approved by SRC and Council on December 17, 2009.  Approved by LPC on January 8, 2010.  This will be Uniform Law Bill.

(g)
 Proposed NCCUSL Amendments to Probate Code-(Including Reformation of Wills) (Marc Darling and Stan Kent, Chs.)

Status:  On February 19, 2009, SRC agreed to support the NCCUSL amendments with small changes made to conform that Act with our Colorado version of the UPC.  Amendments to UPC III approved by SRC and Council on January 21, 2010.  

(h)
Amendments to the Slayer Statute.  (Bob Steenrod, Ch.)

Status:  Approved by SRC and Council on January 21, 2010.  This will be part of omnibus bill.

(i)
Beneficiary Designation Agreement Amendments (Elizabeth Bryant, Ch.)

Status: Approved by SRC and Council on January 21, 2010.  This will be part of omnibus bill. 

(j)
Proposed amendment to Uniform Power of Attorney Act (John DeBruyn, Ch.) 
Status: Approved by SRC and Council on January 21, 2010.  This will be part of omnibus bill. 

Inactive
(a)
Uniform Trust Code (Stan Kent, Ch.)

(b) 
Standing of Personal Representative to Litigate (Risbry), C.R.S. §15-12-720 (Walt Kelly, Ch.)

(c) 
Uniform Anatomical Gift Act. This subcommittee will review the Uniform Anatomical Gift Act passed last session and now in effect. (Michael Kirtland and Spencer Crona, Co-Chs.) 

Status: On December 13, 2007, SRC approved proposed changes to this Act. Council voted at its December 13th meeting not to approve these changes. Legislation may come back on SRC’s active agenda if the subcommittee wants to try to address the concerns of Council.

(d) Joint Tenancy Subcommittee to Study New C.R.S. §§38-31-100.1 and 101 proposed by the Real Estate Section. (John DeBruyn, Ch.) 

Status:  Revisions to C.R.S. §38-31-101 were made in 2008, but the statute is in need of technical revisions.  

(e)
Testamentary Exception to Doctor Patient and Attorney Client Privileges. (Spencer Crona and Herb Tucker, Co-Chs.).

Status:  SRC approved on February 20, 2008. Amendments approved at March 20, 2008 SRC meeting. Council approved on March 20, 2008.

(LPC has not approved this bill and has asked the T&E Section to discuss it with other relevant CBA sections before asking for approval again).

* Moved to Inactive at August 2009 meeting

6. 
Active Matters Under Consideration
(a)
Revision to Deadman’s Statute. C.R.S. §13-90-102. (Marc Darling, Herb Tucker, Co-Chs.)  

Status:  Seeking comments from the Litigation Section.  

No report.

(b) 
Business Trusts (John DeBruyn, Ch.)

Status:  The joint subcommittee (Business Law and T & E Section) considering the business trust both in the context of a proposed Colorado Business Trust Act side by side with the Uniform Statutory Trust Entity Act.  
No report.
(c) 
Alternative Dispute Resolutions Committee (John DeBruyn, Ch.).

Status:  Joint Elder Law/T&E/Dispute Resolution group reviewing the Uniform Collaborative Law Act for consideration.  Formerly known as the Arbitration provisions in wills committee until recent name change.
No report.

(d)
Proposed Decanting Statute (Greg Densen Ch.)

Status:  The subcommittee is working on a Decanting Statute to be ready for the 2011 legislative session. 
Greg Densen reported that the committee will have a draft of the statute ready to present to SRC at the May meeting.  
(e)
Death of Trustee with Title in Trustee’s Name, §15-16-501. 

(John DeBruyn, Ch.) 
Status:  Several years ago was referred to the real estate section.  The proposal was revised and the revision was attached to the minutes of the May 2009 meeting.  In October of 2009, the proposal was placed on hold and moved to the inactive list while joint committee reviewed the Uniform Real Property Transfer on Death Act.  In November 2009, the proposal was moved back to active list. 

Proposed new Section 38-35-109(5)(c)(VII): 

 (VII) If furnished by or on behalf of a person who is a successor to a trustee of a trust and the trustee and the trust are both identified by name in a conveyance of real property to the trustee, the facts establishing that the person is the successor trustee of the trust which are so named with respect to the real property that is described in the conveyance.
John DeBruyn will present proposed new Section 38-35-109(5)(c)(VII) for potential vote at May meeting.

(f)
Retention of Files (Michael Kirtland)

Status:  Michael Kirtland reported that the proposed revisions to Colorado Rules of Professional 1.15, 3.8 and new rule Colo. RPC 1.16A will be considered at a hearing Thursday, June 10, 2010 at 3:00 p.m.  The deadline for comments and requests to participate at the hearing must be submitted no later than Thursday, June 3, 2010 at 5:00 p.m.  Rules & Forms Committee will take up and see if any concerns for Trust & Estate practitioners.
No report.

(g)
Proposed amendment in response to Rev. Ruling 2004-64 - Reimbursement of grantor’s income taxes won’t subject trust assets to grantor’s creditors (Shelly Merritt & Laura Hundley) 
Status: The members were generally in favor of such an amendment. Proposed language will be drafted for SRC to review.  

No report.

(h)
Medicaid Efficiency False Claims Act (Melissa Schwartz, Ch.)

Status:  A whistle blower statute that creates a private cause of action.  Medicaid is not going after people directly.  Elder Law Section voted to take no position on the bill and their concerns have been alleviated. 


No report.
7.
Report From Elder Law Section (Marcie McMinimee).

No report. 
8.
Report from Power of Attorney Abuse Prevention Committee (Spencer Crona, Ch.).  

No report.
9. 
Tabled Matters
(a) Graduated filing fees for Conservatorship Estates (John DeBruyn, Ch.).

Status:  Courts are considering graduated fees in conservatorship cases, but nothing has been decided yet.

(b) 
Multi-Party Accounts: C.R.S.§15-15-212 (Merry Balson, Ch.).


Status: On hold until Fall 2010.

(c) 
Springing Foundations (John DeBruyn, Ch.)

Status: On hold until Fall 2010.

(d) 
Modification of C.R.S. §15-12-1201. (Elizabeth Tulloch, Ch.)

Summary:  Collection of personal property by affidavit to include collection of personal health information for decedents who do not need a probate estate opened. 

(e) Real Estate Section Proposed Amendments to C.R.S. §38-31-202 (community property). (Carl Stevens/Shelly Merritt Ch.).  

Remove from Agenda and Tabled Matters.
10. 
New Matters/Announcements
None.
Meeting adjourned at 2:49
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