CBA Trust and Estate Section

Statutory Revisions Committee

MINUTES

March 19, 2009

1. 
Welcome and Introductions.

2. 
Approval of February 19, 2009 Minutes.   Motion made by Laurie Hunter to approve minutes.  Minutes approved by Subcommittee.

3. 
Legislative Report.  (Michael Valdez)

· Omnibus Bill HB 09-1241

This bill is through the House and the Senate.  Bill has not yet been signed by the Governor.

· Notary Sunset bill: SB 09-111

Amendments in the House fixed a number of problems to this bill, but the Secretary of State has introduced an amendment to remove the option of keeping copies of notarized documents as an alternative to keeping a notary journal.  Carl Stevens and Michael will be working with the Secretary of State to try to take out this amendment.  LPC has authorized Michael to try to remove this amendment.  Title companies also oppose this amendment.

· Uniform Power of Attorney Act: HB 09-1198

This bill is through both the House and the Senate and is on the Governor’s desk waiting to be signed.  The bill is mostly uniform law – but there are some additional safe-harbors for banks so that they can more easily rely on the powers of attorney.  Part 5 of Article ___ of Title 15 remains to govern medical powers of attorney.  Effective date of the statute is January 1, 2010 (although you can opt-in to the statute as soon as it is signed).

· Uniform Principal and Income Act: SB 09-139

The bill is through the Senate and is through the House finance committee.  Bill will now go back to the House floor.  Note that the House sponsor, Ann McGihon, has resigned – but this should not affect the bill or cause concern.

· Beneficiary Designation Agreement: HB 09-1260

Bill has passed the House and is through committee in the Senate.  We expect the Governor to sign the bill.  Members of SRC expressed concerned about creating a false sense of security.  Now there is a giant warning in the bill that addresses whether the bill can be relied upon for creation of legal rights.  

· UPC Amendments, HB 09-1287

Uniform Laws Commissioners have agreed to accept our changes after enactment, if the bill passes.  Michael expects this bill to be in committee on April 8.  The effective date of this law will be July 1, 2010.

· Uniform Parentage Act

This bill has been pulled.  LPC took the position of asking Sponsor to withdraw the legislation for this year and Senator Levy did so.  A study group will be looking at this bill over the summer.

· Uniform Disclaimer of Property Interests Act

We were hoping to put in the Omnibus Bill – but the Omnibus Bill sailed through so quickly, we didn’t have a chance.  This will be a bill that we put in early next year.

· HCPF Proposed Legislation

HB 1191 had been introduced to address Alhern – Elder Law provided comments which were not incorporated.  This bill has passed both the House and the Senate and is waiting for the Governor’s signature.

4. 
SRC Approved and Sponsored Proposals (Not currently in active bill form)

Active
(a) 
Joint Taskforce of Statutory Revisions and Elder Law Sections to consider Advance Directives for Medical/Surgical Treatment. (Michael Kirtland, Susan Fox Buchanan, Co-Chs.)   

Status:  On September 20, 2007, SRC voted to approve proposed revisions to Section 15-18-101 et. seq.  Approved by Council on September 20, 2007.  
On February 19, 2009, SRC voted to put on agenda to take back to LPC in 2010.

(b)
The Uniform Disclaimer of Property Interest Act. (Gordon Williams, Ch.) 

Status:  Approved by SRC and Council in 2005.

(c) 
Testamentary Exception to Doctor Patient and Attorney Client Privileges. (Spencer Crona and Herb Tucker, Co-Chs.).

SRC approved on February 20, 2008. Amendments approved at March 20, 2008 SRC meeting. Council approved on March 20, 2008.

(LPC has not approved this bill and has asked the T&E Section to discuss it with other relevant CBA sections before asking for approval again).

Inactive
(a)
Uniform Trust Code (Stan Kent, Ch.)

(b) 
Standing of Personal Representative to Litigate (Risbry), C.R.S. §15-12-720 (Walt Kelly, Ch.)

(c) 
Uniform Anatomical Gift Act. This subcommittee will review the Uniform Anatomical Gift Act passed last session and now in effect. (Michael Kirtland and Spencer Crona, Co-Chs.) 

Status: On December 13, 2007, SRC approved proposed changes to this Act. Council voted at its December 13th meeting not to approve these changes. 

Legislation may come back on SRC’s active agenda if the subcommittee wants to try to address the concerns of Council.

            (d)
HCPFA-Colorado Fiscal Accountability, Integrity and Responsibility Act of 2007 (“FAIR” Act). Proposed Modification to C.R.S. §§15-12-801 and 803, Creditor’s Claims. Proposed C.R.S. 38-35-127 and 25.5-4-305.5: Notice to Department of Human Services of transfer or encumbrance of real property by title companies. Proposed Modification of C.R.S. 25.5-4-302 Medicaid Recovery of Assets. (Melissa Schwartz, Ch.)

Status:  Legislation proposed during the 2008 session by HCPFA was unsuccessful.  HCPFA shelved estate recovery portion and Trust provisions.

(e)
Joint Tenancy Subcommittee to Study New C.R.S. §§38-31-100.1 and 101 proposed by the Real Estate Section. (John DeBruyn, Ch.) 

Status:  Revisions to C.R.S. §38-31-101 were made in 2008, but the statute is in need of technical revisions.  

5. 
Active Matters Under Consideration
(a) 
Transfer of real property by domiciliary foreign personal representative. C.R.S. §§15-12-102 and 15-12-204 (John DeBruyn, Ch.).  


John’s subcommittee has not met – the purpose of this committee is to see if Section 102 (which is believed to be duplicative) can be deleted.

(b) 
Uniform Estate Tax Apportionment Act. (Dennis Whitmer, Ch.)

Moving along.

(c) 
Revised Uniform Power of Attorney Act. (Mike Holder, Ch.)

Status:  This Act has been introduced to the legislature without the support or objection of SRC.  The subcommittee will continue to engage in a virtual discussion regarding possible amendments that can be made after enactment.

(d) 
Revision to Deadman’s Statute. C.R.S. §13-90-102. (Marc Darling, Herb Tucker, Co-Chs.)  

Marc, Herb, and Spencer had a conference call with the Litigation Section to try to resolve their concerns.  Andy Toft from the Litigation Section will be contacting Marc because they have some additional concerns. 

(e) 
Trustee’s Duty to Inform Beneficiaries, Accounting Duties, Beneficiary Representation and Limitation on Contests of Trust: C.R.S.§§15-10-403 through 410, 15-16-303 through 308 , and 15-16-501 (Eugene Zuspann, Ch.)


Gene is beginning to work on this again.  He will be posting things for those who want to work on this committee.  These documents will be on Gene’s account on Apple – Gene will send a link to individuals interested in being on the subcommittee.

(f) 
Business Trusts (John DeBruyn, Ch.)

Business Section is working with Real Estate Section on this.

(g) 
Compensation and Cost Recovery (Marc Darling, Ch.)

This subcommittee is currently focused on the procedure for resolving fee disputes.  Under the proposed procedure, the objector will be given an opportunity to dispute the proposed fee.  The proponent will then have a limited time to provide documentation supporting fees.  Objector will have time in which to further object.  No further discovery without order of the court.  Judge Leopold and Stewart are actively involved in developing this process – which has been very helpful.  Hope to have a draft statute completed by August.

(h) 
Proposed NCCUSL Amendments to Probate Code-(Including Reformation of Wills) (Marc Darling and Stan Kent, Chs.)

Status:  On February 19, 2009, SRC agreed to support the NCCUSL amendments with small changes made to conform that Act with our Colorado version of the UPC.  Delayed effective date of July, 2010 will allow this subcommittee the opportunity to suggest more substantive amendments before the Act becomes effective.

(i)
Arbitration provisions in wills (John DeBruyn).

ADR Section is now taking a look at what this subcommittee produced.  Hope to have a response by the next meeting.


(j)
Disposition of Last Remains Amendments (Connie Eyster).



No Report.

(k)
Death of Trustee with Title in Trustee’s Name. (John DeBruyn, Ch) (see attachment)

John is working on this statute which addresses transfer of title to property that is in the trustee’s name alone.  He has included provisions that allow for the Public Administrator to have an option to step-in as a successor trustee if no one else provided for in the document or by the court.  Let’s put it down for a vote next time.  If it passes SRC, we’ll send it to the Real Estate Section for review.  A VOTE IS ANTICIPATED AT THE APRIL MEETING.
6.
Report From Elder Law Section (Marcie McMinimee).


No report.

7.
Report from Power of Attorney Abuse Prevention Committee (Spencer Crona, Ch.).

Joint committee of T&E and Elder Law – established a subcommittee to create a brochure with advice for agents with power of attorney.  Deferred work on possible amendments to the Uniform Power of Attorney Act until that act passes and there is further analysis.

8. 
Tabled Matters
(a)
Graduated filing fees for Conservatorship Estates (John DeBruyn, Ch.).

Status:  Courts are considering graduated fees in conservatorship cases, but nothing has been decided yet.

(b) 
Multi-Party Accounts: C.R.S.§15-15-212 (Merry Balson, Ch.).


Status: On hold while Merry Balson is on maternity leave.

(c) 
Springing Foundations (John DeBruyn, Ch.)

Status: On hold while Merry Balson is on leave.

(d) 
Modification of C.R.S. §15-12-1201. (Elizabeth Tulloch, Ch.)

Summary:  Collection of personal property by affidavit to include collection of personal health information for decedents who do not need a probate estate opened. 

(e) Real Estate Section Proposed Amendments to C.R.S. §38-31-202 (community property). (Carl Stevens/Shelly Merritt Ch.).  

(f) Statutory Powers Granted to a Guardian (Kelly Cooper, Ch.).

9. 
New Matters/Announcements

(a)
Committee to Track Uniform Legislation (Shelly Merritt)
Recommend setting up a subcommittee so we don’t get caught off-guard again.  Gene Zuspann mentioned that this was considered a few years ago but it was difficult to come up with a good solution.  John DeBruyn thinks that we should have a subcommittee at the tail end of our agenda that focuses on keeping track of these statutes.  When NCCUSL comes up with something in its inventory – it should be added to our agenda.  Stan can provide us with updated lists of what projects are currently being considered/addressed.  

(b)
John DeBruyn is willing to be the Business Section liaison.  Bruce Deacon unlikely to be a liaison to Real Estate Section next year.

(c)
Slayer statute.  (Bob Steenrod) 

Bob concerned that there is no statute of limitations in the statute.  Suggest creating a subcommittee to look at this issue.  Gene Zuspann notes that the policy in this state is that there is no statute of limitations on murder.  Putting a statute of limitations on the slayer statute could be contrary to public policy.  Bob moved to create a subcommittee, John DeBruyn seconded.  Approved.

Adjourn 2:33 pm

Elder Law Day is June 27.  Law Firm Sponsors are $50, anyone interested can call Carol Mullins at: 303-824-5384 or email her at: cmullins@cobar.org
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