CBA Trust and Estate Section

Statutory Revisions Committee

MINUTES

January 15, 2009

1. 
Welcome and Introductions.

2. 
Approval of December 18, 2008 Minutes.  

Motion by Bob Steenrod, second by Walter Kelly, approved by committee.

3. 
Legislative Report.  (Michael Valdez)
(a) Omnibus Bill.  Michael Valdez reported that 50% of the omnibus bill has been approved by LPC.  The remainder will be considered by LPC on January 16, 2009.  Ellen Roberts will be the sponsor.  Bob Steenrod pointed out that the testamentary exceptions proposal is not part of the probate code.  Either, 1) that proposal will need to be in a separate bill, or 2) the omnibus bill will need a broad title.  Bob also mentioned that there is still time to add items to the omnibus bill.  
(b)
HCPF.  Michael Valdez reported that HCPF has a proposed bill addressing the Ahlborn decision. The Elder Law Section has looked at the proposed bill and does not like it.  HCPF still wants to proceed with it, but is willing to talk with Elder Law and T&E.  Michael thinks HCPF has more pressing budgetary concerns that it will be focusing on. 
4. 
SRC Approved and Sponsored Proposals (Not currently in active bill form)

Active
(a) Amendments to the UPIA including C.R.S. § §15-1-421.5, 435, 464.5, 468, and 505. (Eugene Zuspann, Ch.).  

Status:  This will be included in the Omnibus Bill.

1.
In January of 2007, the SRC approved the reenactment of the 1955 UPIA for trusts, estates and life estates that were not governed by the 2001 UPIA.

2.
In November, 2007, the SRC approved further modification of both the 1955 and the 2001 statutes regarding natural resources to return to a 15% rule for depletion and to use the 1962 version of the UPIA regarding natural resources.  SRC also voted to change the effective date statutes.

3.
In November, 2008, the SRC approved the NCCUSL amendments to UPIA 505.  

(b)
NCCUSL Amendments to §15-1-419 (UPIA 409) (Gene Zuspann, Ch.). 

Status:  This is not a part of the Omnibus Bill, but will stand alone.

1. In January, 2007, SRC approved a new §15-1-419 to deal with Rev. Rul. 2006-26.  This section (drafted by Barbara Dalvano) deals just with QTIP trusts and not all trusts.  Other trusts are still subject to the 90/10 rule. 

2. In November, 2008, the SRC approved the NCCUSL amendments to UPIA 409 (our 419), which substantively address the same changes made in January of 2007.  

(c) 
Guardian Appointments: C.R.S. §15-14-202(2). (Kevin Millard, Ch.). 

Status: This will be included in the Omnibus Bill.

On September 20, 2007, SRC voted to approve changes.  Council Approved on September 20, 2007.
(d) 
Joint Taskforce of Statutory Revisions and Elder Law Sections to consider Advance Directives for Medical/Surgical Treatment. (Michael Kirkland, Susan Fox Buchanan, Co-Chs.).  

Status:  This is not a part of the Omnibus Bill, but will stand alone.

On September 20, 2007, SRC voted to approve proposed revisions to Section 15-18-101 et. seq.  Approved by Council on September 20, 2007.
(e) 
Change to Entry Into Safe Deposit Box C.R.S. §15-10-111(2)(b) (Gordon Williams, Ch.).  

Status: This will be included in the Omnibus Bill.

On November 15, 2007, SRC approved proposed changes to C.R.S. §15-10-111(2)(b) as amended at meeting.  Approved by Council on November 15, 2007.
(g) 
Testamentary Exception to Doctor Patient and Attorney Client Privileges. (Spencer Crona and Herb Tucker, Co-Chs.).  

Status: This will be included in the Omnibus Bill.

SRC approved on February 20, 2008. Amendments approved at March 20, 2008, SRC meeting.  Council approved on March 20, 2008.
Inactive
(a)
Uniform Trust Code (Stan Kent Ch.).

(b) 
Standing of Personal Representative to Litigate (Risbry), C.R.S. §15-12-720 (Walt Kelly, Ch.).

(c) 
Modification of C.R.S. §15-12-1201.  (Elizabeth Tulloch, Ch.).

Summary:  Collection of personal property by affidavit to include collection of personal health information for decedents who do not need a probate estate opened. 

(d) 
Uniform Anatomical Gift Act.  This subcommittee will review the Uniform Anatomical Gift Act passed last session and now in effect.  (Michael Kirtland and Spencer Crona, Co-Chs.). 

Status: On December 13, 2007, SRC approved proposed changes to this Act. Council voted at its December 13th meeting not to approve these changes. 

Legislation may come back on SRC’s active agenda if the subcommittee wants to try to address the concerns of Council.

(e)
HCPFA-Colorado Fiscal Accountability, Integrity and Responsibility Act of 2007 (“FAIR” Act).  Proposed Modification to C.R.S. §§15-12-801 and 803, Creditor’s Claims.  Proposed C.R.S. 38-35-127 and 25.5-4-305.5: Notice to Department of Human Services of transfer or encumbrance of real property by title companies.  Proposed Modification of C.R.S. 25.5-4-302 Medicaid Recovery of Assets.  (Melissa Schwartz, Ch.)

Status:  Legislation proposed during the 2008 session by HCPFA was unsuccessful.  HCPFA shelved estate recovery portion and Trust provisions.

(f) 
Springing Foundations (John DeBruyn, Ch.).

Status: On hold while Merry Balson has been on leave.  

(g)
Joint Tenancy Subcommittee to Study New C.R.S. §§38-31-100.1 and 101 proposed by the Real Estate Section. (John DeBruyn, Ch.). 

Status:  Revisions to C.R.S. §38-31-101 were made in 2008, but the statute is in need of technical revisions.  
5. 
SRC Approved and Sponsored Proposals (Currently in active bill form)

None

6. 
Active Matters Under Consideration
(a) 
Transfer of Real Property by Domiciliary Foreign Personal Representative.  C.R.S. §§15-12-102 and 15-12-204 (John DeBruyn, Ch.).  

John DeBruyn is still putting together materials.  The options are to revoke the problem statute or revise it.
(b) Real Estate Section Proposed Amendments to C.R.S. §38-31-202 (community property).  (Carl Stevens/Shelly Merritt Ch.).  

Bruce Deacon advised that the discussion regarding business trusts has prompted discussion within the Real Estate Section regarding community property.  However, community property legislation is still not a priority for the Real Estate Section, while they consider the Disclaimer Act and other matters.
(c) 
Uniform Estate Tax Apportionment Act. (Dennis Whitmer, Ch.).

Dennis Whitmer reported that the subcommittee continues to meet and progress.  It will not have a proposal ready this year.
(d) 
Revised Uniform Power of Attorney Act.  (Mike Holder, Ch.).

Mike Holder reported that the subcommittee continues to meet and progress.  It will not have a proposal ready this year. 

(e) 
Revision to Deadman’s Statute.  C.R.S. §13-90-102.  (Marc Darling, Herb Tucker, Co-Chs.).

Marc Darling reported that the subcommittee will have a conference call with the Litigation Section on January 16, 2009.  They will try to work out their differences.  If they can do so, it may be possible to get the proposal into a bill this year.  The Litigation Section has wanted to limit the Deadman’s Statute to probate cases.  Marc’s response is that the issue of people who can testify arises in a variety of cases, not just probate cases.

Marc believes that the proposed changes to the Deadman’s Statute were previously approved by SRC.  Other members agreed.  However, approval of the Deadman’s Statute by SRC and Council is not currently reflected in the Agenda.  Prior Minutes should be reviewed to determine whether the changes were approved. 

(f) 
Trustee’s Duty to Inform Beneficiaries, Accounting Duties, Beneficiary Representation and Limitation on Contests of Trust: C.R.S.§§15-10-403 through 410, 15-16-303 through 308 , and 15-16-501 (Eugene Zuspann, Ch.).

No report.

(g) 
Multi-Party Accounts: C.R.S.§15-15-212 (Merry Balson, Ch.).

Status: On hold.  Merry Balson is back from maternity leave, but was not present at SRC.

(h) 
Business Trusts (John DeBruyn, Ch.).

John DeBruyn reported that he continues to have conversations with the Real Estate Section and the Bankruptcy subsection of the Business Section.  Business trusts have been around for a long time, but many people have never heard of them, so there is an education process involved.  Potential uses for business trusts include as a replacement for tenant-in-common agreements and as part of 1031 exchanges. 
(i) 
Statutory Powers Granted to a Guardian (Kelly Cooper, Ch.).

No Report.

(j) 
Compensation and Cost Recovery (Marc Darling, Ch.).

Marc Darling reported that the subcommittee has been discussing the parameters of a process for settling fee disputes, including what factors will be considered in a fee dispute.  The goal is to set out a procedure so that both sides know what factors need to be presented to the court.  He plans to bring an initial draft to SRC for discussion, before a final proposal is ready for a vote.

The proposal includes a presumption that if a will says that the fiduciary or attorney is entitled to be paid according to a fee schedule then the fee is presumed reasonable.  Marc pointed out that fiduciaries and attorneys would still need to be prepared to defend their fees as reasonable. 

(k) 
Proposed NCCUSL Amendments to Probate Code-(Including Reformation of Wills) (Marc Darling and Stan Kent, Chs.).

Marc Darling reported that the subcommittee met today and began review of provisions dealing with the parent-child relationship.  The subcommittee also reviewed proposed changes to the intestacy provisions.
(l)
Death of Trustee with Title in Trustee’s Name. (John DeBruyn, Ch.).

John Debruyn is still working on a proposal.
(m)
The Uniform Disclaimer of Property Interest Act. (Gordon Williams, Ch.). 

Status:  Approved by SRC in 2005. 

Gordon Williams reported that the subcommittee met earlier in the day to discuss their position with the Real Estate Section.  The Real Estate Section has raised issues with 1) the lack of recording requirement, and 2) the absence of a 9-month disclaimer deadline.  Ideally, the subcommittee does not want to compromise on either of these points, however, there has been discussion about conceding the recording requirement if Real Estate will agree to leave out a 9-month disclaimer deadline.  According to Gordon Williams, SRC and Council approved the Disclaimer Act with the provision that a recording requirement could be added if necessary.  However, Gordon said that if any changes are made to the Act then he will bring it back to SRC for a vote. 
(n)
Arbitration provisions in wills (John DeBruyn).

John Debruyn reported that Florida adopted a simple statute to allow a will to direct that disputes be resolved by mediation.  John took that statute to the ADR Section as a starting point for discussion.  The ADR Section is review it and adding to it.  There is nothing for SRC to consider yet.

Currently, there is no authority to permit a testator to include a provision requiring that disputes be resolved by mediation or arbitration.  There was a lively discussion about whether it is a good idea to allow a testator to do so. 

John welcomes more members to join his subcommittee.
(o)
Graduated filing fees for Conservatorship Estates (John DeBruyn).

Sandy Franklin said that the courts are considering graduated fees in conservatorship cases.  It would be in conjunction with increasing auditing of such cases, which is still being thought through.  She said that this matter should be moved to inactive or tabled matters for now. 
(p)
Changes to C.R.S. §15-12-709 (T.J. Aldous) 
T.J. Aldous explained that there is an error in C.R.S. §15-12-709 that should be corrected.  Proposed language was sent with the Agenda.  The proposed change, as submitted with the Agenda, was approved.  Assuming that Council also approves the change, it will be included in the omnibus bill. 
(q)
HCPF Proposed Legislation.  (Michael Valdez).  

See “Legislative Report” (above)

(r)
Domiciliary Foreign Personal Representative (Bruce Deacon).

Bruce Deacon explained that there is a discrepancy between what the title standards require, with respect to domiciliary foreign personal representatives, and what the Colorado registrars can issue.  Bruce is working with the title standards committee on this matter.  Sandy Franklin helped draft a proposal.  Bruce believes that the problem will eventually be addressed by a change to the title standards, and no statutory change may be necessary.

(s)
Disposition of Last Remains Amendment (Connie Eyster).

No report.
7. 
Report From Elder Law Section (Marcie McMinimee).

Marcie reported that Senior Law Day is schedule for June 27, 2009, at the Marriott near Stapleton.  Contact Carl Glatstein for information.  She also said that T&E and Elder Law previously formed a joint task force initially called the Elder Exploitation Committee.  That committee will be changing its name.  The chairs are Tom Rodriguez and Spencer Crona.  The committee will start meeting next month.  This matter should be added to the SRC Agenda.
8. 
Tabled Matters
None.

9. 
New Matters/Announcements
(a)
Sandy Franklin explained that guardian ad litems are appointed for protected persons, but she recently noticed that protected persons are not included in the applicable statute (C.R.S. §15-10-403(5)).  A proposed change was included in the Agenda.  The proposed change, as submitted in the Agenda, was approved.  Assuming that Council also approves the change, it will be included in the omnibus bill.

(b)
Pete Bullard noted the passing of Cliff Kruse.  He will be missed.  His funeral was attended by well over 600 people, which was a great tribute to a great person. 

Adjourn
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