CBA Trust and Estate Section

Statutory Revisions Committee

MINUTES

February 19, 2009

1. 
Welcome and Introductions.

2. 
Approval of January 15, 2009 Minutes.   


Motion by Mike Holder to approve the January minutes.  Minutes approved.

3. 
Legislative Report.  (Michael Valdez)

· Omnibus Bill HB 09-1241

This bill has been introduced in the House.  No further report.

· Notary Sunset bill: SB 09-111

When introduced, this bill prohibited attorneys from notarizing documents that they prepared for their clients.  John DeBruyn got the pot stirred and the Senate amended the bill to remove that provision.  Bill is out of Senate and over to the House.  Michael thinks the bill will pass.

· Uniform Power of Attorney Act: HB 09-1198

Michael has received reports that it is a good bill but it needs a lot more review.  Ellen Roberts asked us to give her feedback as soon as possible.  Stan, John and others did a phenomenal amount of work to clean-up the bill. The Act tries to reach a good balance between privacy and need for oversight.  The Act does not have the endorsement of the Trust and Estate Section, but members are trying to start a list serve to create a discussion about what changes are appropriate.  This bill is currently going through the third reading in the House.

Glitches that were fixed by John and Stan:

· Act had to be renumbered to take it out of Article 1 and put the bill back in Article 14.

· Act disconnects from medical powers, but meant to supercede the original durable power of attorney act.

· Kept provisions that add protection to the agent under a preexisting power when there is good faith belief that the principal is living and takes action while principal is deceased.

· Part 6 currently provides that both individuals and entities can grant powers of attorney – part 6 was amended so that it only applies to entities.

· In order to be durable, preexisting documents will continue to have to specify that the power is durable, but going forward powers will be durable unless state otherwise.

· Conformed Article 2 of Title 15 to work with this new power of attorney act.

· Uniform Principal and Income Act: SB 09-139

Updates sponsored by Brendan Schaffer.  Gene looked at these amendments and will respond if there is a concern.
· Beneficiary Designation Agreement: HB 09-1260
Bill is out of committee in the House and coming up for a second reading tomorrow.   This is a domestic partner bill even though called something else.  The bill allows two consenting adults to enter into a relationship where each grants the other rights that a spouse would have under a number of different statutes.  Some of the integration with existing law is not that great.  There have been some amendments to try to clean that up.  You can opt-in and opt-out of different facets of “spousal” connection.  Michael believes it has the votes to get it through the House and likely go through the Senate as well.  Question whether we want to be part of “fix-it” or clarification amendments.  LPC has not taken a position on the bill.  Stan, Beth and others are concerned that the bill will lead people astray – believing they have actually established a joint tenancy, named a beneficiary, and made gifts upon death.  The beneficiary designation can be revoked unilaterally by recording a revocation or by making a document that supercedes it.  Bill requires recording.  Connie Wood said that Council met to discuss this issue and they decided neither to support nor oppose the bill – on the grounds that Council supports the intent of the bill, but thinks the bill itself was poorly drafted.

· UPC Amendments, HB 09-1287

Trust and Estate Section started an analysis of this bill last year.  Sponsor moved forward without us so that the changes could dovetail with changes to the Uniform Parentage Act.  Some glaring problems with the bill as introduced.  Stan spoke to the sponsor about pulling the highly objectionable items and she agreed to do so.  Sponsor also agreed to listen to our amendments next year.  Bill has a delayed effective date of July 1, 2010 so that we can introduce conforming amendments by November of next year.  

Motion made by Bob Steenrod, regarding HB 09-1287 (UPC amendments) to support the bill with the caveat that amendments put in place today will be part of the bill this year and that next year we will be able to present conforming amendments before the effective date, July 1, 2010.  Approved.
· Uniform Parentage Act

There is a 2000 version that Colorado did not adopt – which revamps paternity statutes to address assisted reproductive methods and the issue of intent - i.e., who acts as a parent as opposed to simple biological test.  Broadens “gestation” to include children who might not be born until several years after the decedent’s death.  Bill has just been introduced – March 5 hearing in House Judiciary.

· 
Medical Orders Concerning Scope of Treatment, HB 09-1232

Bill is off the table – issues in this bill will likely be pursued through regulatory agencies.

· 
Uniform Disclaimer of Property Interests Act
Compromise reached on this bill with Real Estate.  Disclaimer will need to be recorded for all purposes.  Might go next year.  

Motion: Connie Wood moved to support enactment of the UDPIA this year and remove Section 15 (pursuant to agreement with the Real Estate Section) that would have allowed the disclaimer of real property to be effective as between the parties even absent recording.  Approved.
4. 
SRC Approved and Sponsored Proposals (Not currently in active bill form)

Active
(a)
NCCUSL Amendments to §15-1-419 (UPIA 409) (Gene Zuspann, Ch.) 

1. In January, 2007, SRC approved a new §15-1-419 to deal with Rev. Rul. 2006-26.  This section (drafted by Barbara Dalvano) deals just with QTIP trusts and not all trusts.  Other trusts are still subject to the 90/10 rule. 

2. In November, 2008, the SRC approved the NCCUSL amendments to UPIA 409 (our 419), which substantively address the same changes made in January of 2007.  

(b) 
Joint Taskforce of Statutory Revisions and Elder Law Sections to consider Advance Directives for Medical/Surgical Treatment. (Michael Kirtland, Susan Fox Buchanan, Co-Chs.)   

Status:  On September 20, 2007, SRC voted to approve proposed revisions to Section 15-18-101 et. seq.  Approved by Council on September 20, 2007.  LPC does not want to address this issue right now – stalled until LPC is convinced that the time is ripe to bring this forward.

Michael suggests that we go to LPC and inform them that we want to go forward in 2010.  We need to put together a list of people who we have already been contacted to vet this bill.  We’ll also ask LPC who they want us to contact for further vetting of this bill before next year.

Motion:  Mike Holder made a motion to take this proposed statute back to Trust and Estate Council saying we still support this matter and that we want to take this back to LPC, informing them of the stakeholders who have already vetted this statute and asking LPC to propose a list of additional stakeholders who need to vet this proposed statute.  Approved.
(c)
The Uniform Disclaimer of Property Interest Act. (Gordon Williams, Ch.) 

Status:  Approved by SRC and Council in 2005.

See notes in the Legislative Report above.

(d) 
Testamentary Exception to Doctor Patient and Attorney Client Privileges. (Spencer Crona and Herb Tucker, Co-Chs.).

SRC approved on February 20, 2008. Amendments approved at March 20, 2008 SRC meeting. Council approved on March 20, 2008.

(LPC has not approved this bill and has asked the T&E Section to discuss it with other relevant CBA sections before asking for approval again).

Inactive
(a)
Uniform Trust Code (Stan Kent, Ch.)

(b) 
Standing of Personal Representative to Litigate (Risbry), C.R.S. §15-12-720 (Walt Kelly, Ch.)

(c) 
Uniform Anatomical Gift Act. This subcommittee will review the Uniform Anatomical Gift Act passed last session and now in effect. (Michael Kirtland and Spencer Crona, Co-Chs.) 

Status: On December 13, 2007, SRC approved proposed changes to this Act. Council voted at its December 13th meeting not to approve these changes. 

Legislation may come back on SRC’s active agenda if the subcommittee wants to try to address the concerns of Council.

            (d)
HCPFA-Colorado Fiscal Accountability, Integrity and Responsibility Act of 2007 (“FAIR” Act). Proposed Modification to C.R.S. §§15-12-801 and 803, Creditor’s Claims. Proposed C.R.S. 38-35-127 and 25.5-4-305.5: Notice to Department of Human Services of transfer or encumbrance of real property by title companies. Proposed Modification of C.R.S. 25.5-4-302 Medicaid Recovery of Assets. (Melissa Schwartz, Ch.)

Status:  Legislation proposed during the 2008 session by HCPFA was unsuccessful.  HCPFA shelved estate recovery portion and Trust provisions.

(e)
Joint Tenancy Subcommittee to Study New C.R.S. §§38-31-100.1 and 101 proposed by the Real Estate Section. (John DeBruyn, Ch.) 

Status:  Revisions to C.R.S. §38-31-101 were made in 2008, but the statute is in need of technical revisions.  

5. 
SRC Approved and Sponsored Proposals (Currently in active bill form)

(a) HB 09-1241.  Omnibus Bill.

i. Amendments to the UPIA including C.R.S. § §15-1-421.5, 435, 464.5, 468, and 505. (Eugene Zuspann, Ch.).  

ii. Guardian Appointments: C.R.S. §15-14-202(2). (Kevin Millard, Ch.) 

iii. Change to Entry Into Safe Deposit Box C.R.S. §15-10-111(2)(b) (Gordon Williams, Ch.)  

iv. Technical Change to C.R.S. §15-12-709, Duty of Personal Representative – Possession of Estate. (T.J. Aldous, Ch.) 

v. Technical Change to C.R.S. §15-10-403(5), Appointment of Guardian Ad Litem for Protected Persons (Sandy Franklin, Ch.) 
6. 
Active Matters Under Consideration
(a) 
Transfer of real property by domiciliary foreign personal representative. C.R.S. §§15-12-102 and 15-12-204 (John DeBruyn, Ch.).  


No Report

(b) Real Estate Section Proposed Amendments to C.R.S. §38-31-202 (community property). (Carl Stevens/Shelly Merritt Ch.).  No report.
Move to tabled matters

(c) 
Uniform Estate Tax Apportionment Act. (Dennis Whitmer, Ch.)

Today the subcommittee considered whether the elective share trumps estate tax apportionment?  The committee is considering this issue.  May be ready for next year.

(d) 
Revised Uniform Power of Attorney Act. (Mike Holder, Ch.)


See Legislative Report above.  Committee agreed that if the bill is passed, that the committee will not spend much more time reviewing the statute unless problems arise.

(e) 
Revision to Deadman’s Statute. C.R.S. §13-90-102. (Marc Darling, Herb Tucker, Co-Chs.)  

Litigation meeting first Saturday in March.  Marc thinks committee has convinced litigation section that these proposed amendments will not impact their practice, but will know more in March.

(f) 
Trustee’s Duty to Inform Beneficiaries, Accounting Duties, Beneficiary Representation and Limitation on Contests of Trust: C.R.S.§§15-10-403 through 410, 15-16-303 through 308 , and 15-16-501 (Eugene Zuspann, Ch.)  No Report.
(g) 
Business Trusts (John DeBruyn, Ch.)

Real Estate Section meeting with Business Law Section to review this legislation.

(h) 
Statutory Powers Granted to a Guardian (Kelly Cooper, Ch.).

Move to tabled matters.

(i) 
Compensation and Cost Recovery (Marc Darling, Ch.)

Committee focused on developing a framework for fee disputes to make them more streamlined and less cumbersome.


(j) 
Proposed NCCUSL Amendments to Probate Code-(Including Reformation of Wills) (Marc Darling and Stan Kent, Chs.)


See Legislative Report above.

(k)
Death of Trustee with Title in Trustee’s Name. (John DeBruyn, Ch)

Status: Keep on hold until joint tenancy issues resolved with Real Estate Section.


No Report.

(l)
Arbitration provisions in wills (John DeBruyn).


Meeting today to address whether arbitration provisions in wills and trusts can be imposed on beneficiaries.  This can be addressed through legislation.  Colorado approach would provide that mediation, arbitration, or other alternative dispute methods could be used.  Committee agreed to a carve-out saying that validity of the document is still an issue for the court.


(m)
HCPF Proposed Legislation. (Michael Valdez).  

Marcie McMinimee reported - Changes to address Alhern decision – Elder Law has chosen not to take a position on these issues.  Will probably pass.

(n)
Disposition of Last Remains Amendments (Connie Eyster).



No Report.

8.
Report From Elder Law Section (Marcie McMinimee).


Elder Law mostly discussed the HCPF legislation described in (7)(m) above.

9.
Report from Power of Attorney Abuse Prevention Committee (Spencer Crona, Ch.).

Today the committee heard from a number of individuals regarding the criminal and civil issues with addressing elder abuse.  With this information they hope to produce an agenda for the next meeting.  What they are doing will likely supplement the Uniform Power of Attorney Act.

10. 
Tabled Matters
(a)
Graduated filing fees for Conservatorship Estates (John DeBruyn).

Status:  Courts are considering graduated fees in conservatorship cases, but nothing has been decided yet.

(b) 
Multi-Party Accounts: C.R.S.§15-15-212 (Merry Balson, Ch.).


Status: On hold while Merry Balson is on maternity leave.

(c) 
Springing Foundations (John DeBruyn, Ch.)

Status: On hold while Merry Balson is on leave.

(d) 
Modification of C.R.S. §15-12-1201. (Elizabeth Tulloch, Ch.)

Summary:  Collection of personal property by affidavit to include collection of personal health information for decedents who do not need a probate estate opened. 

11. 
New Matters/Announcements
(a) HB 09-1232: Medical Orders Concerning Scope of Treatment (Connie


Wood).  See Legislative Report.

(b) 
Elder Law Day is June 27.  Law Firm Sponsors are $50, anyone interested can call Carol Mullins at: 303-824-5384 or email her at: cmullins@cobar.org

12. 
Attachments* 
a. January 15, 2009 SRC Minutes. 

b. Email from John DeBruyn regarding proposed changes to C.R.S. 15-10-311

c. HB 09-1232: Medical Orders Concerning Scope of Treatment

*These attachments are available with this Notice and last month’s meeting minutes on the Statutory 

Revisions Committee page of the CBA’s T&E website. Other postings may be made after the date of this notice and before the meeting. 
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