CBA Trust and Estate Section

Statutory Revisions Committee

MINUTES

May 21, 2009

1. 
Welcome and Introductions.

2. 
Approval of April 16, 2009 Minutes.   Motion by Walt Kelly, second by Bob Steenrod, approved by SRC.
3. 
Legislative Report.  (Michael Valdez)

· HB 1241 (Omnibus Bill), there were no amendments on bill, and it had unanimous support from the legislature.  The bill was signed by Governor on April 22, 2009.

· Notary bill signed by the governor.

· UPA – withdrawn from consideration by the CBA.  The CBA sections need to work on this statute over the summer (Family Law, Real Estate and Trust and Estate).  A copy of this legislation is on the family law website.  The UPC 3 incorporates many changes consistent with the UPA – and so we approve of the uniform law.  If family law wants to make changes to the uniform law, then family law should communicate with Marc Darling (chair of UPC 3 subcommittee).

· Chair of SRC and Chair of the Section need to meet with Uniform Laws Commissioners early next fall with Michael Valdez.

4. 
SRC Approved and Sponsored Proposals (Not currently in active bill form)

Active
(a) 
Joint Taskforce of Statutory Revisions and Elder Law Sections to consider Advance Directives for Medical/Surgical Treatment. (Michael Kirtland, Susan Fox Buchanan, Co-Chs.)   

Status:  On September 20, 2007, SRC voted to approve proposed revisions to Section 15-18-101 et. seq.  Approved by Council on September 20, 2007.  
On February 19, 2009, SRC voted to put on agenda to take back to LPC in 2010.

(b)
The Uniform Disclaimer of Property Interest Act. (Gordon Williams, Ch.) 

Status:  Approved by SRC and Council in 2005.

(c) 
Testamentary Exception to Doctor Patient and Attorney Client Privileges. (Spencer Crona and Herb Tucker, Co-Chs.).

SRC approved on February 20, 2008. Amendments approved at March 20, 2008 SRC meeting. Council approved on March 20, 2008.

(LPC has not approved this bill and has asked the T&E Section to discuss it with other relevant CBA sections before asking for approval again).

Inactive
(a)
Uniform Trust Code (Stan Kent, Ch.)

(b) 
Standing of Personal Representative to Litigate (Risbry), C.R.S. §15-12-720 (Walt Kelly, Ch.)

(c) 
Uniform Anatomical Gift Act. This subcommittee will review the Uniform Anatomical Gift Act passed last session and now in effect. (Michael Kirtland and Spencer Crona, Co-Chs.) 

Status: On December 13, 2007, SRC approved proposed changes to this Act. Council voted at its December 13th meeting not to approve these changes. 

Legislation may come back on SRC’s active agenda if the subcommittee wants to try to address the concerns of Council.

(d)
Joint Tenancy Subcommittee to Study New C.R.S. §§38-31-100.1 and 101 proposed by the Real Estate Section. (John DeBruyn, Ch.) 

Status:  Revisions to C.R.S. §38-31-101 were made in 2008, but the statute is in need of technical revisions.  

(e)
Revised Uniform Power of Attorney Act. (Josie Faix, Ch.)

Status:  This Act has been introduced to the legislature without the support or objection of SRC.  The subcommittee will continue to engage in a virtual discussion regarding possible amendments that can be made after enactment.

Instructions for joining the on-line discussion:

Go to the following webpage: http://groups.google.com/group/colopoa
Follow the links and instructions to “Join This Group”

5. 
Active Matters Under Consideration
(a) 
Transfer of real property by domiciliary foreign personal representative. C.R.S. §§15-12-102 and 15-12-901 (John DeBruyn, Ch.).  (See attached proposed statutory changes).  No Report.

(b) 
Uniform Estate Tax Apportionment Act. (Dennis Whitmer, Ch.)

The subcommittee is reviewing section 3 of the act, which establishes rules for what happens if you direct apportionment in a manner other than as provided in the statute.  The subcommittee hopes to have something to us in 3-4 sessions.  Not ready by September 1.

(c) 
Revision to Deadman’s Statute. C.R.S. §13-90-102. (Marc Darling, Herb Tucker, Co-Chs.)  Litigation section just got back to Marc – but they do not remember where they are on this issue.

(d) 
Trustee’s Duty to Inform Beneficiaries, Accounting Duties, Beneficiary Representation and Limitation on Contests of Trust: C.R.S.§§15-10-403 through 410, 15-16-303 through 308 , and 15-16-501 (Eugene Zuspann, Ch.)


No Report.

(e) 
Business Trusts (John DeBruyn, Ch.)


No Report.

(f) 
Compensation and Cost Recovery (Marc Darling, Ch.)

Finished today with first final draft of changes to compensation.  This draft will be submitted to the judges for their feedback.  Will be ready by September 1.

(g) 
Proposed NCCUSL Amendments to Probate Code-(Including Reformation of Wills) (Marc Darling and Stan Kent, Chs.)

Status:  On February 19, 2009, SRC agreed to support the NCCUSL amendments with small changes made to conform that Act with our Colorado version of the UPC.  Delayed effective date of July, 2010 will allow this subcommittee the opportunity to suggest more substantive amendments before the Act becomes effective.

At the meeting today the subcommittee began a discussion of the adoption and parent/child relationships.  This is the core of the statutory changes in UPC 3.  Changes to the statute do not need to necessarily be done by September 1 – possibly could add these changes to the Omnibus Bill for next year.

Marc suggested running changes to UPC back through the Uniform Laws Commissioners before submitting them to the legislature.

(h)
Arbitration provisions in wills (John DeBruyn, Ch.).



No Report.


(i)
Disposition of Last Remains Amendments (Connie Eyster, Ch.).



No Report.

(j)
Death of Trustee with Title in Trustee’s Name, §15-16-501. (John DeBruyn, Ch.) (See attached proposed statutory changes)  

No Report.

(k)
Amendments to the Slayer Statute.  (Bob Steenrod, Ch.)


No Report.


(l)
Proposed changes to Beneficiary Deed Act, §15-15-414 (Gordon Williams, Ch.) (See attached proposed statutory changes)


Gordon will be looking at the Uniform Transfer of Real Property on Death Act to see if there is an impact to the proposed statutory changes.  Gordon and Carl Stevens will speak to someone from the real estate section about this issue. 
(m)
Uniform Transfer of Real Property on Death Act (Carl Stevens, Ch.)


Looking at this statute (which will be finished this summer) and plan to discuss it with the real estate section.  Stan thinks this is not a uniform law that the commissioners will look at closely because Colorado has its own law on this issue already. 

6.
Report From Elder Law Section (Marcie McMinimee).

7.
Report from Power of Attorney Abuse Prevention Committee (Spencer Crona, Ch.).  


Met today to review a new CBA brochure called “Now You Are An Agent” – which is ready for Senior Law Day.  The subcommittee will be meeting in the summer to discuss possible changes to the Uniform Powers of Attorney Act.  Any changes will be coordinated with the virtual committee discussing the POA act.

8. 
Pending NCCUSL Studies and Uniform Acts (See Memo from Stan Kent Attached)

9.
Tabled Matters
(a)
Graduated filing fees for Conservatorship Estates (John DeBruyn, Ch.).

Status:  Courts are considering graduated fees in conservatorship cases, but nothing has been decided yet.

(b) 
Multi-Party Accounts: C.R.S.§15-15-212 (Merry Balson, Ch.).


Status: On hold while Merry Balson is on maternity leave.

(c) 
Springing Foundations (John DeBruyn, Ch.)

Status: On hold while Merry Balson is on leave.

(d) 
Modification of C.R.S. §15-12-1201. (Elizabeth Tulloch, Ch.)

Summary:  Collection of personal property by affidavit to include collection of personal health information for decedents who do not need a probate estate opened. 

(e) Real Estate Section Proposed Amendments to C.R.S. §38-31-202 (community property). (Carl Stevens/Shelly Merritt Ch.).  

(f) Statutory Powers Granted to a Guardian (Kelly Cooper, Ch.).

10. 
New Matters/Announcements
(a)
R. Sterling Ambler Award:  Bruce Deacon

This Award is for “Outstanding Contribution” to the Trust and Estate practice in the State of Colorado.  The Award is named in honor of R. Sterling Ambler, an exceptional attorney who practiced law in Colorado for over 50 years and who gave freely of his time and expertise to individual lawyers, to the Colorado Bar Association and to the legal profession until his death in 2004. 
The Award is given to an attorney who has contributed substantially to furtherance of Colorado law, education of others and the Trust and Estate Section of the Colorado Bar Association.

The inaugural year’s award is given to Bruce E. Deacon, who has worked diligently for five years as the liaison between the trust and estate section and the real estate section.  He has spent long hours working on legislation affecting the trust and estate section and other sections.  He attended nearly all of our statutory revision and council meetings and kept us informed on real estate issues which could affect the trust and estate practice.  

The award will be presented at the trust and estate dinner held in October.

 (b)
Proposed Decanting Legislation Subcommittee (Greg Densen, Ch.)


Trustee distribution of assets from an existing irrevocable trust to a new irrevocable trust.  A proposed statute and article were available today.  Many states have already enacted legislation that allows decanting or have common law authority.  Colorado common law authority is less clear – a statute is needed.  Motion to form a subcommittee to review this proposed legislation.  


Laurie raised generation skipping transfer tax concerns with decanting.  Greg said that there are some savings clauses in the statute for those issues.  Trustees are not required to give notice to the beneficiaries of the decanting, but will only be indemnified if give the proper notice.  Email Greg to join the subcommittee: gdensen@sah.com

(c) Upcoming CLE:  On October 28, Stacy Eastland will be coming to speak to the Rocky Mountain Estate Planning Council.  This organization meets at the University Club.

(d) Title Standard Change.  (Bruce Deacon).  The proposed title change addresses what is required to prove the authority of a domiciliary foreign personal representative.  Get comments to Bruce if there is an issue.  Rules and Forms discussed changes that occurred in April to JDF 930 (Certificate of Ancillary Filing – Decedent’s Estate) that are relevant to this issue.  Bruce will connect with Laurie Hunter regarding changes to the title standard.
(e) New Real Estate Liaison: David Kirch
Adjourn 2:48
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