Taxation Law

Proposed amendments to HB 09-1093

HB 09-1093 (a copy attached) was adopted and signed into law by Governor Ritter.  As passed, among other things, the bill creates obligations on certain advisors and taxpayers to disclose (and keep information on) certain transactions, known as "reportable transactions", to the Colorado Department of Revenue.  The Taxation Law Section proposed the following changes:
· Clarify that the federal regulations that clarify the federal statutory definition of which advisors are affected (i.e., "material advisors") will apply;
· Clarify that the federal statutory definition of "reportable transactions" (rather than a regulatory reference) controls;
· Incorporate the concept and definition of "participation" from the federal reportable transaction scheme;
· Clarify that disclosure by a material advisor to the IRS is not an income tax return;
· Clarify the Colorado Department of Revenue's authority to issue regulations to avoid duplicative reporting by material advisors and to provide for exemptions;
· Allow for a "reasonable cause" defense to the penalties imposed and authority for the Department of Revenue to rescind such penalties; and
· Impose the territorial limits on the application of these rules.
The changes will help ensure that Colorado's rules in this area are appropriately defined and track the federal rules appropriately.  The changes will, among other things, incorporate federal rules that allow advisors to give post-closing advice without having to disclose the transaction, ensure that federal regulatory changes do not lead to the Colorado statute being out of step with federal reportable transactions, tailor those that must disclose these transactions to those that obtain tax benefits from them, fix the incorrect notion that material advisor disclosures are "income" tax returns, allow for avoidance of duplicative reporting, allow for defenses to penalties and rescissions where appropriate and limit the scope of the rules to avoid Constitutional challenges to their reach.  The Taxation Law Section's proposed amendments are also attached.
