Article 81 — Colorado Business, Investment and Financial Trusts Act

Preface

This draft * of a proposed Colorado business, investment and financial
trusts act provides a statutory framework for the common law business trust
—which is a form of unincorporated association with trustees who conduct
the activities of the association for the benefit of the owners of the
association.

The common law business trust is recognized by the courts of
Colorado and the other states of the United States. The existence of business
trusts in Colorado is also recognized by section 2-4-401(8), C.R.S., the
definition of person for the purpose of Colorado statutes. Beginning with
Massachusetts in 1909, a majority of the states have adopted business trust
statutes. °

Today the business trust format is used mainly for investment and
financial activities. The term trust entity was selected to identify the entity
formed under the proposed act instead of the term business trust because the
entity will be more often used for activities other than the conduct of a
business. The term trust is retained because the trust relationship between
the trustees and the beneficial owners is what distinguishes the trust entity
from the other entities in the world of business, investment and finance.

The term trust entity, like the term statutory trust used in the Delaware
Statutory Trust Act (Delaware act), is also selected instead of the term

! This draft of a Colorado Business, Investment and Financial Trusts Act is a
work in progress of the Entity Drafting Committee of the Business Law Section of the
Colorado Bar Association. This draft is being circulated for comments and suggestions
and has not been approved by the committee, the section or the association. Your
participation in this regard is solicited. Please email John DeBruyn, who has taken the
lead in drafting the proposed act, at jdebruyn@debruyn.com or call him at 303-377-1724.

% The current total is 30 states that have adopted business trust statutes. (The total
excludes states, like Colorado, that have merely included business trusts within the
statutory definition of person.) The initial Massachusetts statute was limited to rules for
court proceedings and service of process involving common law business trusts.
Generally, today, business trust statutes cover more aspects of the entity, provide for the
formation of a business trust under the statute by filing with the state, and recognize that
a common law business trust may be formed without filing with the state.
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business trust so that trust entities used for investment and financial
activities may avoid an unwarranted characterization as business trusts for
purposes of the federal bankruptcy act. * Under the bankruptcy act business
trusts and other forms of unincorporated associations are classified as
corporations. The draft provides for a form of trust entity, the statutory trust,
which does not include an association of its beneficial owners like a business
trust so that the entity is less likely to be classified as a business trust or a
corporation under the bankruptcy act.

The business trust and the statutory trust have freely transferable
ownership interests. Freely transferable ownership interests are generally
regarded as a corporate characteristic. However, a trust entity may be
formed under the proposed act without having either freely transferable
beneficial interests or an association of the owners like a business trust. This
form of trust entity is even less likely to be classified as a business trust or a
corporation under the bankruptcy act.

Except for the fiduciary relationship between the trustees and the
beneficial owners, the Colorado trust entity is patterned on the Colorado
LLC. A trustentity may be formed to carry on any activity for which a
Colorado LLC may be formed. The provisions of the proposed act
concerning the fiduciary relationship, which is not part of a Colorado LLC,
are adapted from the Delaware act. The other provisions, concerning the
other aspects of the trust entity, are adapted from the Colorado Limited
Liability Company Act, article 80 of title 7, C.R.S.*

¥ This was the stated rationale for the change in the Delaware act, made in 2002,
from the term business trust to the term statutory trust. Before the change was made, the
act was called the Delaware Business Trust Act.

* In addition, section 7-81-108(3), in the proposed act, applies the Colorado
Limited Liability Company Act, to supplement the proposed act with respect to any
matters that are not covered by the proposed act. There is a similar arrangement between
limited partnerships and general partnerships under section 7-62-1104. That section links
the limited partnership act to the general partnership acts, articles 60 and 64 of title 7, to
deal with any matters relating to a limited partnership that are not covered by the limited
partnership act.
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Article 81 — Colorado Business, Investment and Financial Trusts Act

7-81-101. Short title. This article shall be known and may be cited as the
“Colorado Business, Investment and Financial Trusts Act”.

(b) "Beneficial interest” means an ownership interest with respect to a trust
entity.

(c) "Beneficial owner" means an owner of a beneficial interest.

(d) “Business trust” means a business trust, which is a form of trust entity,
formed as provided in section 7-81-103(1)(b)(1V) and (2)(a).

(e) “Fiduciary relationship” means a fiduciary relationship with respect to the
property and activities of a trust entity.

() "Governing instruments” means the writings efthe-trustees-and-beneficial

its activities.

(g) “Statutory trust” means a statutory trust, which is a form of trust entity,
formed as provided in section 7-81-103(1)(b)(1V) and (2)(a).

(h) “Transferee” means an assignee or a transferee:

trust or statutory trust; and
(I1) Who has not been admitted as a beneficial owner.

(i) “Trust entity” means an entity that is formed under this article.

® Keith Whitelaw suggested rationalization between the use of the terms “activity” and “activities”

through out article 81. “Activities” is now the defined term and is used in all of the operative provisions
of article 81 in the place of “activity”.
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(J) “Trustee” means a manager of a trust entity.

other terms to refer to the trustees, beneficial owners, beneficial interests, and
governing instruments of the trust entity.

7-81-103. Trust entities with limited liability — business trust and statutory
trust. (1) Formation - statement of trust entity. (a) One or more persons
may form a trust entity by delivering a statement of trust entity to the secretary
of state for filing pursuant to part 3 of article 90 of this title.

(b) The statement of trust entity shall state:

(I) The domestic entity name of the trust entity which domestic entity name
shall comply with part 6 of article 90 of this title;

(1) The principal office address of its principal office;

(1) The registered agent name and registered agent address of its registered
agent; and

(1V) If the trust entity is formed as a business trust or a statutory trust, a
statement that the trust entity is formed as a business trust or as a statutory trust,
as the case may be.

(c) The statement of trust entity may state any other matters relating to the trust
entity.

® Keith Whitelaw also noted that the rule limiting the activities of a trust entity to activities for which an
LLC may be formed under article 80, formerly located in section 7-81-102(1)(a)(I1), was context
sensitive because the rule was located in section 7-81-102(1) which begins “unless the context requires
otherwise.” This was resolved by moving and renumbering the rule to become section 7-81-102(2)(a).

" The required approval or consent of the beneficial owners, in sections 7-81-103(1)(d), 7-81-106(4)(a),
7-81-107(2)(b)(1) and (3)(c) and 7-81-112(1)(a)(l), was changed to the same persons who may amend the
governing instruments. The default rule in that regard is in section 7-81-108(1)(b)(I1).
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(2) Business trust and statutory trust. (a) If the statement of trust entity states
that the trust entity is formed as a business trust or a statutory trust, it shall be
so formed and shall constitute the corresponding form of trust entity, a business
trust or a statutory trust, as the case may be.

(b) The form of a trust entity formed as provided in subsection (1) of this
section may be changed from one of the several forms, a business trust, a
statutory trust, or a trust entity that is not formed as a business trust or a
statutory trust, to one of the other such forms by an amendment to its statement
of trust entity. A trust entity that changes from one of such forms to another is
for all purposes the same entity that existed before it changed.

(b) Part 5 of article 90 of this title, providing for annual reports, and part 7 of
such article, providing for registered agents and service of process, shall apply
to trust entities formed under this section and not to trust entities formed under
section 7-80-104.

7-81-104. Trust entity with beneficial owner liability for trade or business
activities. (1) Investment or financial activity trust defined. In this
subsection (1) and subsection (2) of this section:

(@)(1) “Investment or financial activity trust” means an unincorporated entity or
arrangement that includes a relationship with respect to its property and
activities which relationship corresponds to a fiduciary relationship as
described in section 7-81-106(1) or (1) and (5).

(1) An investment or financial activity trust may also include an association
which corresponds to an unincorporated association as described in section 7-
81-106(1)(c).

8 part 2 of article 80 does not apply to trust entities formed under section 7-80-104 because they do not

have filings with the secretary of state. The application of parts 5 and 7 of article 90 is similarly limited.
Section 7-81-103(2)(b) trumps part 3 of article 80 which would otherwise apply parts 5 and 7 of article

90 to trust entities formed under section 7-81-104.
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(b) “Investment or financial activity trust” excludes a limited liability
partnership, a limited partnership, a limited partnership association, a limited
liability company and a trust entity formed under section 7-81-103.

(2) Formation — governing instruments. (a) An investment or financial
of governing instruments that create, establish or otherwise form the investment
or financial activity trust and provide in substance that:

(I) The investment or financial activity trust or the fiduciary relationship which
Is part of the investment or financial activity trust is governed by or otherwise
subject to this section; or

(1) If established, the unincorporated association which is part of the
investment or financial activity trust is governed by or otherwise subject to this
section; or

(111) The liability of the owners of the ownership interests in the investment or
financial activity trust is governed by or otherwise subject to this section.

(b) The governing instruments of a trust entity formed under this section may
adopt a term other than investment or financial activity trust to refer to the trust
entity.

(c) The authority of the trustees and others to act on behalf of a trust entity

(4) Liability — trade or business activities. (a) In this subsection (3), “trade or
business” has the same meaning as that term has for income tax purposes under
section 162(a) of the federal internal revenue code.

° Article 71 is made applicable to trust entities formed under section 7-81-104 on the same basis as
general partnerships, other than limited liability partnerships, which are not required to have trade name
statements unless they do business under the names of all of their partners.
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(b) The liability of a beneficial owner of a trust entity formed under this section
with respect to the conduct of a trade or business by the trust entity shall be the
same as that of a partner under article 64 of this title with respect to the conduct
of a trade or business by a domestic partnership other than a domestic limited
liability partnership.

7-81-106. Composition, continuity, management and trustees — optional
provisions. (1) Fiduciary relationship — unincorporated association. (a) A
trust entity shall be composed of a fiduciary relationship between one or more
trustees as fiduciaries and one or more beneficial owners as beneficiaries. The
fiduciary relationship is integrated into, and is a part of, the trust entity.

(b) The fiduciary relationship is governed by the law of this state applicable to
express trusts generally to the extent that the application of such law to such
fiduciary relationship is not inconsistent with the provisions of the governing

instruments, this article and article 80 of this title which-provisions-govern
mattersrelating-to-the-trust-entity applied as provided by section 7-81-108(1)(a)
and (3).

19" In this version, Michael Sabien’s question about leaving the matter of limited liability to the default
rules is answered by setting the limited liability provisions of article 80 forth in a new section 7-81-105.
The two subsections, section 7-80-105(1) and (2), are derived from sections 7-80-705 and 7-80-107,
respectively.
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(c) An unincorporated association of the beneficial owners, if established by the
governing instruments of a trust entity other than a statutory trust, shall be an
additional component of the trust entity that is integrated into, and is a part of,
the trust entity.

(2) Continuity of existence — distinct entity. (a) The existence of a trust entity
continues indefinitely and without regard to either the lapse of time or the
association, death, incapacity, termination, bankruptcy, dissociation or other
change in status of any or all of its trustees and beneficial owners.

(b) A trust entity is distinct from its beneficiaries and trustees.

subparagraph (1) of this paragraph (a), decisions with respect to a trust entity
shall be made by a majority of the trustees.

each trustee is necessary to authorize an act of the trust entity, or of any trustee
or other person on behalf of the trust entity, that is not in the ordinary course of

1 The specified provisions, in the order of reference, relate to (1) designation of trustees, (2) amendment
of statement of trust entity, (3) distributions by agreement, (4) admission of beneficial owners, (5)
amendment of governing instruments, and (6) consent to dissolution.

12 The powers of the trustee in the context of a business trust take the place of the agency authority of a
manager in the context of an LLC. Section 7-81-106(3)(b)(I11)(A) adapts the scope of agency authority
under sections 7-80-405(b)(1) and 7-80-803.5 to limit the routine exercise of powers by a trustee.
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13 Section 7-81-106(3)(b)(111)(A) adapts the scope of agency authority under sections 7-80-405(b)(1) and
7-80-803.5 to limit the routine exercise of powers by a trustee.

1 The required approval or consent of the beneficial owners, in sections 7-81-103(1)(d), 7-81-106(4)(a),
7-81-107(2)(b)(1) and (3)(c) and 7-81-112(1)(a)(l), was changed to the same persons who may amend the
governing instruments. The default rule in that regard is in section 7-81-108(1)(b)(I1).
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(b) If the trust relationship of a trust entity exists between one or more trustees
as fiduciaries and only one beneficial owner or transferee as beneficiary, the
trust entity shall have at least one trustee who is not also a beneficial owner or
transferee.

(c) A creditor of a trustee does not have the right to obtain possession of, or
otherwise exercise legal or equitable remedies with respect to, the property or
activities of a trust entity.

(a) The fiduciary relationship shall exist between the trustees as fiduciaries and
the trust entity as the beneficiary or between the trust entity as fiduciary and the
beneficial owners as beneficiaries.

(b) The nature of, and principles applicable to, the fiduciary relationship, and to
the interests of the parties to the fiduciary relationship and their obligations to
each other, shall be the same or similar to the corresponding relationship,
interests and obligations between a sole proprietor and a person acting on
behalf of the sole proprietor as an agent, attorney-in-fact, nominee, custodian,
or in a similar capacity or more than one of such capacities.

(c) The activities to be conducted by or on behalf of the trust entity shall be
limited by a purpose for the trust entity or shall not be so limited so that the
activities may be conducted for any lawful purpose.

15 Seriously boiled down version of Delaware act series and class provisions without, the problematic,
liability insulation between series.
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7-81-107. Beneficial interests — distributions — transfers — creditors —
optional provisions. (1) Interest in property — nature and share. (a) A
beneficial interest includes an undivided interest with respect to the property
and the activities of a trust entity. However, a beneficial owner has no interest
in specific property or activities of a trust entity.

(b) The undivided interest of a beneficial owner shall be in the proportion that
the value of the contributions made by the beneficial owner has to the value of
the contributions made by all of the beneficial owners. The value of the
contributions shall be as stated in the records that a trust entity is required to
maintain under section 7-80-408(1)(e) as provided by section 7-81-108(3).

(c) A beneficial interest is personal property and equitable in nature.

(2) Profit and loss, distributions and withdrawal. (a) The profits and losses
and distributions of cash and other assets of a trust entity shall be allocated
among the beneficial owners on the basis of their respective undivided interests
with respect to the property and activities of the trust entity.

beneficial owner is entitled to receive distributions from a trust entity before the
dissolution and winding up of the trust entity:

(11).To the extent and at the times or upon the happening of the events stated in

the governing instruments. er-as-etherwise-agreed-by-al-of the-trusteesand

(c)(1) Sections 7-80-602 and 7-80-603 relating to withdrawal and resignation
shall apply as provided by section 7-81-108(3) only with respect to a beneficial
owner of a trust entity other than a business trust or a statutory trust.

(1) Section 7-80-606 relating to limitations on distributions applies as provided
by section 7-81-108(3).

18 The required approval or consent of the beneficial owners, in sections 7-81-103(1)(d), 7-81-106(4)(a),
7-81-107(2)(b)(1) and (3)(c) and 7-81-112(1)(a)(l), was changed to the same persons who may amend the
governing instruments. The default rule in that regard is in section 7-81-108(1)(b)(l1).
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(3) Transfer of beneficial interests — admission of beneficial owners. (a) A

a trust entity that is a business trust or statutory trust becomes a beneficial
owner of the beneficial interest as provided by “Uniform Commercial Code —
Investment Securities”, article 8 of title 4, C.R.S.

business trust or a statutory trust is only entitled to receive the share of profits
or other compensation by way of income and the return of contributions to
which the beneficial owner of the beneficial interest would otherwise be
entitled and has no right to participate in the management of the business-and
ether activities of the trust entity or to become a beneficial owner.

(4) Creditors of beneficial owners. (a) The rights and remedies of a creditor of
a beneficial owner of a trust entity that is a business trust or statutory trust are
the same as the rights and remedies of a creditor of a shareholder of a domestic
corporation.

7 The required approval or consent of the beneficial owners, in sections 7-81-103(1)(d), 7-81-106(4)(a),
7-81-107(2)(b)(1) and (3)(c) and 7-81-112(1)(a)(l), was changed to the same persons who may amend the
governing instruments. The default rule in that regard is in section 7-81-108(1)(b)(11).

18 paragraph (b) applies to non-transferable beneficial interests. This version of the provision, suggested
by Doug Cain, places these beneficial interests in parity with a partner’s interest in a limited partnership
under article 62 of title 7, C.R.S. The language in this version is the same as section 7-62-703 which
applies to creditors of partners of limited partnerships. Article 81 is linked to article 80 with its creditor
provision for LLCs, section 7-80-703. This linkage parallels the corresponding arrangement for creditors
of partners of limited partnerships because article 62 is similarly linked to article 60 with its creditor
provision for pre-1997 general partnerships, section 7-60-128. See note 4 on page 2 regarding linkage.
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(c) A creditor of a beneficial owner does not have the right to obtain possession
of, or otherwise exercise legal or equitable remedies with respect to, the
property or activities of a trust entity.

(5) Optional provisions relating to beneficial interests and owners. To the
extent provided by the governing instruments of a trust entity:

(a) A beneficial interest shall not include any right to an allocation of profits
and losses or distribution of any property or other economic interests with
respect to the trust entity or its property or activities and shall be limited to
other rights, powers, authority and interests with respect to trust entity and its
property and activities.

(b) A beneficial interest shall not be encumbered, assigned or otherwise
transferred except as permitted by the governing instruments.

(c) An assignee or other holder of any right, power or other interest, legal or
equitable, with respect to a beneficial interest other than the beneficial owner
shall be regarded and otherwise treated as a beneficial owner or transferee.

(d) A beneficial owner or transferee who fails to make a contribution that the
beneficial owner or transferee is obligated to make or fails to perform in
accordance with, or to comply with the terms and conditions of, the governing
instruments shall be subject to penalties for or consequences of the failure as
shall be provided by the governing instruments including, but not limited to,
forced sale or forfeiture of the beneficial interest of the beneficial owner or
transferee.

(e)(I) A beneficial interest shall be characterized as real property to the extent
of the interests of the beneficial owner with respect to the real property of the
trust entity and characterized as personal property to the extent of the interests
of the beneficial owner with respect to the personal property of the trust entity.

(11) Personal property of a trust entity, which personal property is associated
with and insubstantial in relation to the real property of the trust entity, shall be
treated as real property for the purpose determining the character of a beneficial
interest.

() The rights, interests and obligations of a beneficial owner with respect to
part or all of the property of the trust entity shall be the same or similar to the
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rights, interests and obligations that a sole owner or tenant in common would
have with respect to such property.

(g) The situs of a beneficial interest shall be in this state.

7-81-108. Governing instruments — article 80 — foreign entities —
construction. (1) Governing instruments — controlling provisions. (a)(l) As

provisions of the governing instruments of a trust entity shall:

(A) Govern matters related to its affairs and the conduct of its activities and the
matters so governed shall include, without limitation, the rights, obligations,
powers, authority, limitations, qualifications, and relations among the trustees,
the beneficial owners, the transferees, the trust entity and any persons who
consent to be bound by the governing instruments;

(B) Control over the provisions of this article to the extent of any inconsistency
between the provisions of the governing instruments and the provisions of this
article; and

inconsistency between the provisions of the governing instruments and the
article 80 default provisions. i i

(111) To the extent the governing instruments do not otherwise provide, the
provisions of this article | istens shall control.

19 Michael Sabien’s question about leaving the limited liability to linkage prompted consideration of a
similar up grade for the controlling provisions of article 80 that are now set forth in section 7-81-108(2).
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(111) More than one trust entity may be governed by a single governing
instrument or set of governing instruments.

applying the provisions of article 80 of this title as provided by this article
unless the context in such article 80 requires otherwise: trustee corresponds to
manager, beneficial owner corresponds to member, beneficial interest
corresponds to ownership interest of a member, transferee corresponds to
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assignee or transferee, governing instruments correspond to operating
agreement, trust entity corresponds to limited liability company, and statement
of trust entity corresponds to articles of organization.

(2) of this section, matters relating to a trust entity shall be governed by the
provisions of article 80 of this title applicable to corresponding matters relating

title, providing for the transaction of business or the conduct of activities by
foreign entities, shall apply to a foreign trust entity.

(5) Construction. (a) In paragraphs (b) to (e) of this subsection (4), “this

(b) It is the intent of this article to give the maximum effect to the principle of
freedom of contract and to the enforceability of governing instruments.

(c) The rule that statutes in derogation of the common law are to be strictly
construed shall have no application to this article.

(d) The specification in this article of particular matters that may be addressed
in the governing instruments of a trust entity does not limit the scope of the
matters that may be governed by the governing instruments.

20 particular provisions of article 80 are specified in other sections of article 81 as being applicable to
trust entities as provided in section 7-81-108(3). Perhaps there could be an inference that provisions not
so specified are not applicable to trust entities as generally provided, whether so specified or not.

%1 The cross reference to the other article 90 provisions, applicable with respect to trust entities formed
under section 7-81-103 was moved to subsection (3) of that section. What is left here in section 7-81-
108(4) should perhaps be moved into a new section 7-81-113, relating to foreign trust entities.
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(e) This article is a general act intended as a unified coverage of its subject
matter. However, this article does not preclude the formation or recognition
under the law of this state of any entity or arrangement that is similar to a trust
entity.

7-81-111. Jurisdiction — venue — dispute resolution. (1) Jurisdiction of
courts. (a) The courts of this state shall have jurisdiction over the formation
and internal affairs of a trust entity, including without limitation, the
enforcement of its governing instruments and any proceedings under this article
or under article 80 of this title as provided by section 7-81-108(3).

(b) A trust entity and its trustees, beneficial owners, transferees, and any
persons who consent to be bound by its governing instruments are subject to
the jurisdiction of the courts of this state in such matters.

(2) Venue. (a) In this subsection (2), “principal office” with respect to a trust
entity formed under section 7-81-103 refers to the principal office as defined in
section 7-90-102(52) and with respect to a trust entity formed under section 7-
81-104 refers instead to the principal office designated as provided by the
governing instruments or, if not so provided, as designated by the trust entity,
from time to time, in a writing.

(b) A judicial proceeding within the jurisdiction of the courts of this state as
provided by subsection (1) of this section with respect to a trust entity shall be
brought in the district court for the county in this state where the street address
of the principal office of the trust entity is located or, if the trust entity does not
have its principal office in this state, the district court for the county where the
street address of the registered office of the trust entity in this state is located,
or if the trust entity has no principal office in this state and no registered agent,
in the district court for the city and county of Denver.

(3) Dispute resolution — optional provision. To the extent provided in the
governing instruments of a trust entity, controversies related to the internal
affairs and other matters with respect to the trust entity which controversies are
between or among any two or more of the trustees, the beneficial owners, the
transferees, the trust entity and any persons who consent to be bound by the
governing instruments shall be resolved and determined by mediation,
arbitration or other forms of binding or nonbinding alternative dispute
resolution as provided by the governing instruments.
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7-81-112. Dissolution. (1) Events of dissolution. A trust entity is dissolved:

(b) At the time or upon the occurrence of the events stated in the governing
instruments.

(2) Statement by trust entity formed under section 7-81-103. Upon
dissolution of a trust entity formed under section 7-81-103, the trust entity shall
deliver to the secretary of state, for filing pursuant to part 3 of article 90 of this
title, a statement of dissolution stating:

(a) The domestic entity name of the trust entity; and
(b) The principal office address of the trust entity's principal office.

(3) Rules for application of part 8 of article 80. The application of part 8 of
article 80 of this title as provided by section 7-81-108(3) with respect to a trust
entity is clarified and modified as follows:

(c) A dissolved trust entity may dispose of claims against it as provided by
sections 7-90-911 and 7-90-912.

(d) Judicial proceedings that may be commenced by the attorney general under
section 7-81-810(1) and (4)(a)(I1) apply only with respect to a trust entity
formed under section 7-81-103.

(e) The requirement of section 7-80-813(1) for the clerk of court to deliver a
copy of a decree to the secretary of state for filing applies only with respect to a
trust entity formed under section 7-81-103.

22 The required approval or consent of the beneficial owners, in sections 7-81-103(1)(d), 7-81-106(4)(a),
7-81-107(2)(b)(1) and (3)(c) and 7-81-112(1)(a)(l), was changed to the same persons who may amend the
governing instruments. The default rule in that regard is in section 7-81-108(1)(b)(I1).
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