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WHAT REAL ESTATE LAWYERS NEED TO KNOW ABOUT ANCILLARY PROBATE, TITLE IN TRUSTS, MEDICAID PLANNING AND OTHER SELECTED PROBATE TOPICS

A. Ancillary Probate

1. Title standard 11.1.9 (attached) is being changed to reflect changes in the probate rule (C.R.P.P. 18) and forms JDF 929 and 930.  A Certificate is now issued by the court and recorded along with copies of the supporting documents from the foreign jurisdiction filed with the Colorado Courts (e.g. letters of appointment and/or order).  There is no longer the need to record the actual certified or authenticated documents.  

2. Do not forget to record deed from the personal representative and change Homeowners insurance.

B. Title in Trusts

1. Title to real estate is best placed into the name of the trust (e.g. The David W. Kirch Family Trust, under will dated December 3, 2009), not the trustee.  You can record a Statement of Authority for the current trustee. CRS 38-30-108.5.   If the trustee dies, successor trustee merely records a new Statement of Authority. CRS 38-30-172
2. Title companies have allowed the use of Statements of Authority, rather than a personal representatives deed from the personal representative of a deceased trustee, where the record title had been placed into the name of a trustee (e.g. the settlor/trustee of a Revocable trust who dies). The CBA Trust and Estates section is looking at statutory changes to address uncertainty regarding this issue. 

3. If co trustees are named in the statement of authority, both must sign deeds, etc.

C. Medicaid planning

1. Use of life estates and joint tenancy ownership of primary residences continue as a viable option.  Adding a new joint tenant with right of survivorship would result in a transfer without full consideration occurring for Medicaid purposes, so that the transferor would have to wait five years before regaining eligibility for Medicaid assistance. Ownership in joint tenancy or a life estate will avoid estate recovery and a lien as to the property after death of the Medicaid recipient..  
2. Be careful of loss of $250,000 exclusion from gain for co owners who are occupying the residence and of kids with financial or marital problems being placed onto title to real estate. 

D. Disclaimers of interests in real estate. 
1. Proposed Uniform Disclaimer of Property Interests Act (UDPIA).  Like current law the proposed statute would require recording of a disclaimer of a survivorship    interest in joint tenancy real estate, but only if the disclaimant has a record title interest—current law may require recording if a disclaimer is made of an interest in a decedent’s estate that holds real estate even if the disclaimant has no record title interest.

2. As to creditors rights, there is no time limit on the disclaimer under the new Act, as long as there has not been an acceptance of the benefit of the interest being disclaimed.

E. Beneficiary deeds

1. Some uncertainty has been expressed regarding naming entities as beneficiaries, although it is generally thought to be permitted under the statute. (e.g. naming a revocable trust as beneficiary at death to avoid problems with refinancing during life time or to avoid corporate trustee fees during lifetime).  
2. Some lenders have required revocation of beneficiary deeds upon refinancing, but this should not be a problem.

F. Personal representative deeds and listing agreements. 
1.  If a decedents estate is the seller, show that the transfer will be by use of a personal representative’s deed, not a warranty deed.  Personal representatives and trustees can not under the common law give warranties.  A personal representatives deed is a bargain and sale deed  (conveying after acquired title).  For trustees, it is usually the practice to use a special warranty deed, which only warrants title as to actions by the trustee.
G. Using Trusts and LLC’s to hold title to avoid probate and state death taxes    

1.  An LLC avoids probate because it converts the interest of the decedent from real property  to personal property.  Personal property is generally not subject to death taxes in state where the real property held in the entity is located.  It is best to not use a single member LLC.  
2. A trust avoids probate, but not death taxes on real estate.  Consider use of an entity to hold  mineral interests in multiple states for generational planning. It can avoid the creation of small fractional interests and the expense associated with administering and transferring such interests.

3. Even in a state like Colorado which has informal probate, so that probate avoidance is not a high priority, use of revocable trusts when the client has real property interests in multiple states is useful.

H. Casualty insurance. Whenever a deed is recorded, it is best to remind the client of the need to change the named insured on the casualty insurance.
I. Title insurance issues relating to estate planning transfers of real estate.  The use of a warranty deed is not certain to preserve the title insurance protection. An insured can request an endorsement, e.g. if transferring into a LLC for estate planning purposes.

J. Affect of transfers to spouses and children for estate planning purposes under the acceleration (due on sale) provisions of deeds of trust.  Under the Garn-St. Germain Act (attached) most deed of trust due on sales provisions would not apply to transfers to spouses and children for estate planning purposes.
