WHAT REAL ESTATE LAWYERS SHOULD KNOW
ABOUT LIABILITY INSURANCE

INTRODUCTION

Drafting insurance requirements can pose pitfalls for the unwary real estate lawyer.  This article is intended to help real estate practitioners avoid some of those pitfalls.  It explains the characteristics and contents of standard form liability insurance policies.  Drafting effective and economically efficient leases requires input from risk management professionals.  This article aims at assisting real estate lawyers in understanding the basic concepts and spotting issues.  
TWO KEY CATEGORIES – LIABILITY AND PROPERTY
The real estate lawyer should become most familiar with two general categories of insurance:  liability insurance and property insurance.  They are mutually exclusive.  The liability insurance policy covers the insured’s liability to others for losses and injury.  Commercial property insurance, on the other hand, covers direct losses to the insured’s real estate and personal property, and provides limited coverage for some indirect losses, such as income produced from that property.  

Other types of commercial policies exist.  The most prevalent cover automobile, worker’s compensation, fidelity, and damages resulting from crime.  Frequently some or all of these coverages are issued under a single commercial package policy.  Whether the coverages are issued separately (known as a “monopart”) or under a package policy, the governing coverage concepts are the same.  

LIABILITY STANDARD FORM POLICIES
INTRODUCTION
Real estate lawyers review agreements which may be the product of multiple cuttings and pastings over a span of years.  Knowing how to identify antiquated drafts is useful.  For example, an agreement that calls for “Comprehensive General Liability” coverage should set off an alarm bell.  After all, “Comprehensive General Liability” coverage hasn’t been issued since 1986.  Since 1986 the “C” in “CGL” coverage has meant “commercial,” not “comprehensive.”  
Another historical anachronism is the “All-Risks” policy.  Such a policy has been known since 1983 as Special Extended Coverage or simply Special Form Coverage.  When a client or an opposing party tenders an agreement requiring “Comprehensive General Liability” coverage or an “All-Risks” policy, the agreement bears close attention, probably not only to insurance issues but to other matters as well.  
STANDARDIZATION
Fortunately for the real estate lawyer not deeply versed in insurance law, liability insurance policies are the product of substantial standardization.  This standardization results from an insurance industry organization known as the ISO (Insurance Services Office).  ISO promulgates insurance policy forms.  The ISO not only develops those forms, but also works to have them approved by state insurance commissioners.  It is unusual to find liability insurance policies on forms other than those promulgated by the ISO.

Occasionally, in a unique transaction or when the premiums are very large, a specific insurance company or agent will write its own coverage form.  When representing the party requiring insurance coverage, it is wise to require coverage “at least as broad” as a specified ISO form.  The client’s insurance professional can analyze the resulting special policy to ascertain whether it is at least as broad as the specified ISO form.  
THE CGL FORM
“OCCURRENCE” VS. “CLAIMS-MADE”
As mentioned above, the CGL form (“Commercial General Liability” form) was first promulgated in 1986.  Since then it has gone through multiple iterations.  The CGL form consists of a “coverage form,” which is supplemented and amended by various “endorsements”.  As discussed below, the complete liability policy also includes a “Declarations Page” and a “Common Policy Condition Form.”
The coverage form comes in two versions:  “Occurrence Basis” and “Claims-Made Basis”.  Form CG 00 01 is the Occurrence Basis form.  Form CG 00 02 is the Claims-Made Basis form.  Other than what triggers coverage – that is, either when the covered event occurs or when the claim is made – the two forms are the same.  “Trigger of coverage” refers to circumstances that activate coverage under a CGL policy and is determined by the language of the policy.”  Village Homes of Colorado, Inc. v. Travelers Cas. and Sur. Co., 148 P.3d 293, 296 (Colo. App. 2006).  

Most policies currently in use are occurrence policies.  When representing a party which seeks to require another to obtain and maintain CGL coverage, it is wise to require coverage to be written on an occurrence basis.  Occurrence coverage is generally triggered by an event causing damage during the policy period.  Such policies cover all “occurrences” taking place within a policy period.  Ballow v. PHICO Ins. Co., 875 P.2d 1354, 1357 (Colo. 1993).  An insured thus need not continue purchasing policies as a hedge against damage which may have occurred during a previous policy period but for which no claim has been made. 
THE FOUR COMPONENTS OF A LIABILITY POLICY
A complete liability policy has four components:  (1) the selected CGL coverage form; (2) the selected endorsements; (3) a Declarations Page; and (4) ISO’s Common Policy Condition Form.  At times, the resulting CGL policy is combined with other coverages, such as property insurance, and marketed as a commercial insurance policy or a business insurance policy.  
THE FOUR PART CGL COVERAGE FORM
The CGL Coverage Form has four parts:  

COVERAGE A – injury and property damage liability
COVERAGE B – personal and advertising insurance liability

COVERAGE C – medical payments

SUPPLEMENTARY PAYMENTS – Coverage A and B.
Of most concern to real estate lawyers is Coverage A, and to a lesser extent the Supplementary Payments.  The CGL Coverage Form broadly expresses coverage, and then lists exclusions from that coverage.  
THE INSURING AGREEMENT
The key in analyzing coverage under a policy is to look at the primary promise of insurance in the “Insuring Agreement.”  That Insuring Agreement for the CGL Coverage Form reads as follows:
We will pay those sums that the Insured becomes legally obligated to pay as damages because of “bodily injury” or “property damage” to which this insurance applies.  We will have the right and duty to defend the Insured against any “suit” seeking those damages.  However we will have no duty to defend the Insured against any “suit” seeking damages for “bodily injury” or “property damage” to which this insurance does not apply.  [Emphasis supplied.]  
The term “legally obligated to pay” indicates an insured need not first pay and then seek reimbursement from the insurer.  Coverage only requires that the insured have an obligation to pay, not actually make payments. 
The term “damages” is not defined within the policy.  “Damages” has been defined as a measure of loss or harm resulting from an injury suffered because of an “unlawful act, omission or negligence of another,” generally in the form of pecuniary compensation.  Wilcox v. Clark, 42 P.3d 29, 30 (Colo. App. 2001).  “Damages” under a CGL policy are not limited to awards ordered by courts of law.  Compass Ins. Co. v. City of Littleton, 984 P.2d 606, 622-3 (Colo. 1999).  Based on Colorado’s public policy, awards of exemplary or punitive damages
, damages from intentional injuries
, and claims to indemnify against criminal acts
 are not covered.
“Bodily injury” is a defined term.  It means “bodily injury, sickness or disease sustained by a person, including death resulting from any of these at any time.”  “Property damage” is also defined, albeit in much more complicated verbiage, as follows:
a.
Physical injury to tangible property, including all resulting loss of use of that property.  All such loss of use shall be deemed to occur at the time of the physical injury that caused it; or
b.
Loss of use of tangible property that is not physically injured.  All such loss of use shall be deemed to occur at the time of the “occurrence” that caused it.

Electronic data, being information, facts or programs, whether on tangible media or not, is expressly excluded from the definition of tangible property.

Note the distinction between parts a. and b.  Property of another that an insured loses is not covered, because, in such a case there is no physical injury to the property.  But, loss of its use, even in the absence of it being physically injured, is covered.  Watch, however, for exclusions for loss of currency, certificates or tangible property of similar character.
Under the current CGL coverage form, a “suit” is not limited to civil actions.  It includes arbitrations, other alternate dispute resolution proceedings, and even an EPA action under the Comprehensive Environmental Response Compensation and Liability Act (“CERCLA”).  An enforcement action under CERCLA is sufficiently coercive to constitute a “section” which an insurer has a contractual duty to defend.  Compass Ins. Co., supra, 984 P.2d at 622.

LOCATIONAL AND TEMPORAL LIMITATIONS
Locational Limitations
The “Insuring Agreement” section of CGL Coverage A (Bodily Injury and Property Damage Liability) has limitations on time and place.  The covered injury or damage must be “caused by an ‘occurrence’ that takes place in the ‘coverage territory’” (by definition, the U.S. including territories and possessions, Puerto Rico, and Canada).  The coverage territory also includes international waters or airspace under specified conditions and the rest of the world for certain activities and products originating in the defined countries.  By endorsement, the coverage territory can be made worldwide.  
Time Limitations
The “bodily injury or “property damage” must occur during the policy period.  For there to be coverage in a particular policy period, prior to that policy period, (1) no person or entity listed in the policy’s Declaration; (2) no party to whom the policy attributes coverage; and (3) and no employee charged with receiving notices can have known that the injury or damage had occurred.  The date at which the insured discovers the occurrence is not relevant.  What matters is when the injury or damage “occurred.”
THE DUTY TO DEFEND
As noted above, the insurer’s primary promise is the duty (and right) to defend the insured against any “suit” seeking damages for “bodily injury” or “property damage” to which coverage applies.  This is broader than the substantive insurance coverage.  It covers even baseless “suits.”  The duty is triggered upon an allegation of any covered “bodily injury” or “property damage.”  
Some insurers try to allocate defense costs among covered and non-covered claims.  However, under Colorado law if coverage arguably exists for any claim, the insurer must defend all claims.  Carl’s Italian Restaurant v. Truck Ins. Exchange, 183 P.3d 636, 639 (Colo. App. 2007).  The duty to defend is broader than the duty to indemnify.  Compass Ins. Co., supra, 984 P.2d at 613.
Also, the cost of defense is over and above the stated policy limit.  Its cost does not reduce the amount of coverage.  This applies to costs directly defending an insured, not for paying to defend claims against a party whom the insured has contractually agreed to indemnify.  The latter is covered only to the stated policy limit.  
EXCLUSIONS
The 2007 CGL Coverage Form lists fifteen express exclusions to coverage.  There are fifteen (15) exclusions to Coverage Part A (Bodily Injury and Property Damage Liability).  
Not all of the exclusions need concern real estate lawyers.  This article discusses only six exclusions:  a. Expected or Intended Injury; b. Contractual Liability; c. Liquor Liability; f. Pollution; j. Damage to Property; and m. Damage to Impaired Property or Property Not Physically Damaged.  
Expected or Intended Injury
Exclusion a. is an overriding exclusion.  It excludes “’bodily injury’ or ‘property damage’ expected or intended from the standpoint of the insured.”  (An exception to exclusion a. provides coverage where reasonable force has been used to protect persons or property.)  The CGL form does not deny coverage where the insured performed an intentional act, but did not intend to cause the injury.  
Contractual Liability
There is an ongoing dispute in this area.  Insurers routinely say this exclusion precludes coverage for breach of contract claims.  In Colorado an exclusion stating:  “This insurance does not apply:  (a) to liability by the Insured under any contract or agreement except in incidental contracts” has been held to exclude claims of negligence by a contractor which amounted to “nothing more than a breach of contract.”  Gerrity Co., Inc. v. CIGNA Prop. & Cas. Ins. Co., 860 P.2d 6 06, 608 (Colo. App. 1993).  However, there are cases to the contrary where the insured’s contractual liability is coextensive with its liability imposed by law.  See, 63 A.L.R.2d 1114, 1123 (1959).  
Exclusion b. contains two “carve outs.”  Absent these “carve outs” the exclusion would deny coverage for obligations to pay damages by reason of assumption of liability under a contract.  The first “carve out” says that there will be coverage if, even without the insured’s contractual obligation, the insured would have been obligated to pay.  The second “carve out” says that, even in face of exclusion b., CGL coverage applies where the liability arises out of an “insured contract.”  Under the exclusion, an “insured contract” includes:  a. a contract for a lease of premises (not including a provision indemnifying another for fire damage to premises the insured rents); b. a sidetrack agreement; c. any easement or license agreement (with certain exceptions); d. an elevator maintenance agreement; and e. any contractual provision pertaining to the insured’s business under which it assumes the tort liability of another to pay damages because of “bodily damage” to a third person.

The coverage afforded for liability under “insured contracts” does not require the contracts to be in writing.  The contract must only have been executed before the injury or damage takes place.  The coverage afforded under subpart b. does not include liability resulting from breach of the “insured contract”.  It only affords coverage for indemnification obligations under the “insured contract”.  If the “insured contract” requires the insured to indemnify another for attorneys’ fees and litigation expenses, this is covered.  Such expenses are payable up to the policy’s face amount.  

Liquor Liability
Where an insured is in the business of manufacturing, distributing, selling, serving or furnishing alcoholic beverages, exclusion c. becomes relevant.  Owners of premises where liquor is sold, etc., but who are not in the business, are covered under their own CGL policies.  Such property owners need not rely on tenants obtaining separate liquor liability coverage.  Social organizations can obtain a policy endorsement, CG 21 51, granting coverage on an event-by-event basis.
Pollution
Exclusion f., the pollution exclusion, is very broad.  The current form of CGL policy is intended to protect the insurer from any obligation to pay damages that arise out of pollution.  Various CGL policy endorsements can extend coverage, but they have limited availability.  Pollution liability policies exist for those who need to manage such risks by purchasing liability insurance.
Damage to Property
Exclusion j., Damage to Property, eliminates liability insurance coverage for real and personal property owned, rented or occupied by the insured.  This exclusion does not apply to property and contents rented to the insured for seven days or less (except for damage caused by fire).  Exclusion j. also denies coverage for property of others in the care, custody or control of the insured (as well as some other similar property).  
Property belonging to others is insured by purchasing a property insurance policy.  Once a property is sold or otherwise disposed of, liability coverage for later damage caused by defects in the property at the time of sale or disposition expires.  One must purchase separate coverage against damage (such as that resulting from fire) caused, after sale, by a pre-existing defect.  
Damage to Impaired Property
Exclusion m. excludes coverage for the repair or replacement of certain claims for “loss of use” damage caused by a defective product made or service provided by the insured.  For example, if the insured installed an HVAC system and its pipes ruptured, the physical damage to the premises caused by the rupture, but not to the HVAC system, would be covered.  The loss of the building’s use during repair would also be covered.  On the other hand, if the HVAC system failed to operate, but had not exploded, ruptured or failed in a similar manner, loss of the building’s use while the system is repaired or replaced would not be covered.  
Note:  The Carve-Out for Fire Damage to Rental Property
Following the list of exclusions in the Bodily Injury and Property Damage Liability part of the CGL policy form is the following “carve out”:
Exclusions c. through n. do not apply to fire to premises while rented to you or temporarily occupied by you with permission of the owner.  A separate limit of insurance applies to this coverage as described in Section III – Limits of Coverage.
This provision does not impact Exclusion b., which excludes certain contractual indemnification obligations.  Risk of damage to leased or owned premises otherwise occupied by the insured should be covered by property insurance.
LIMITS OF INSURANCE
All CGL coverage forms contain a “Limits of Insurance” section on the Declarations Page.  The “General Aggregate Limit is the most that the insurer will pay in any given policy year for all insured events, related or unrelated.  Products-completed operations claims are subject to a separate aggregate limit of their own.  By endorsement, the general aggregate limit can be made to apply on a location-by-location basis.  This results in each location having its own general aggregate limit.  

The CGL policy includes six other coverage limits.  The most relevant of these to a real estate lawyer is:  “Damages to Premises Rented to You Limit.”  This establishes a separate, lower limit for damages occurring to rented or temporarily occupied property.  Tenants should carry commercial property coverage or require their landlords to do so (with a waiver of subrogation).
CONDITIONS
Overview
The CGL coverage form contains nine Conditions to which each of the three coverage forms (Bodily Injury and Property Damage Liability; Personal and Advertising Injury Liability; and Medical Payments) is subject.  They are administrative in nature.  They treat topics such as the coverage continuing even if the insured becomes bankrupt and requiring the duties of cooperation and prompt notice.  Some conditions of particular interest to real estate lawyers are those Conditions explaining how a particular CGL insurance policy coordinates with other insurance coverages; how various named insureds are treated; non-renewal and cancellation; and who is authorized to make changes to the policy.  
Notices of Non-Renewal
Where there is more than one named insured, notices need only go to the first named insured.  The insurer must send notices of non-renewal at least thirty days before the policy expiration date.  The insurer must give its notice of cancellation for non-payment at least ten days in advance, and for other reasons, on at least thirty days.  By the policy’s terms, the first named insured is authorized to make changes that affect all other insureds.  
Separation of Interests
Another important Condition is the “Separation of Interests” provision.  This Condition does not affect the aggregate limit, but does treat each named insured as if it were the only insured under the policy.  Consequently, a disqualifying misrepresentation made by one insured will not invalidate the coverage afforded to the other, non-misrepresenting insureds.  Similarly, a claim need not be applicable to all insureds for the policy to cover fewer than all of the insureds.  By its terms, the CGL coverage applies:
a.
As if each Named Insured were the only Named Insured; and
b.
Separately to each insured against whom claim is made or “suit” is brought.
The “Other Insurance” Condition
A final Condition of special interest to the real estate lawyer is that dealing with Other Insurance.  The CGL coverage is “excess over” any other insurance.  For instance, if a tenant has liability insurance for rented property, the rental liability insurance will answer first for any claims.  Thus when a landlord requires a tenant to name landlord as an “additional insured”, the landlord should require that its status be primary and that the policy be written on a non-contributing basis.  The covered party’s “additional insured” coverage should be exhausted first.  Then that party’s own CGL coverage would answer for the claim.  Only after that policy’s coverage is exhausted would the insured’s umbrella policy step in.  The primary policy insurer provides the defense.
WHO IS AN INSURED?
Section II of the CGL coverage form covers “Who Is An Insured.”  It reads as follows:

1.
If you are designated in the Declarations as:
a.
An individual, you and your spouse are insured, but only with respect to the conduct of a business of which you are the sole owner.
b.
A partnership or joint venture, you are an insured.  Your members, your partners, and their spouses are also insured, but only with respect to the conduct of your business.

c.
A limited liability company, you are an insured.  Your members are also insureds, but only with respect to the conduct of your business.  Your managers are insureds, but only with respect to their duties as your managers.

d.
An organization other than a partnership, joint venture or limited liability company, you are an insured.  Your “executive officers” and directors are insureds, but only with respect to their duties as your officers or directors.  Your stockholders are also insureds, but only with respect to their liability as stockholders.
e.
A trust, you are an insured.  Your trustees are also insureds, but only with respect to their duties as trustees.

In addition to the foregoing, some volunteers, personal representatives, and newly-formed or acquired businesses (for up to thirty days) are also “named insureds”.  Persons and organizations acting as an insured’s “real estate managers” are also “named insureds”.
ADDITIONAL INSUREDS
An “additional named insured” and an “additional insured” are distinct and different.  “Additional named insureds” are usually related to the first named insured.  They are typically liable for paying premiums.  Some policy exclusions affect additional named insureds, but not persons or entities who are only “additional insureds”.
A person not designated as a “named insured” can be added as an “additional insured”.  This is commonly done by a Certificate of Insurance.  Certificates are normally issued by the insurance agent.  A better way to afford “additional insured” status is by an Endorsement to the named insured’s CGL coverage.  The term “additional insured” is used for liability insurance.  The term “interest holder” is used for property insurance.

Endorsements naming persons as “additional insureds” most relevant to real estate lawyers are the CG 20 11 Additional Insured – Managers or Lessors of Premises Endorsement and the CG 20 18 Additional Insured – Mortgagee, Assignee, or Receiver Endorsement.  The first covers property managers and landlords for liability arising out of the ownership, maintenance or use of the leased premises.  To be covered those persons must be listed in a schedule of the named insured’s CGL insurance policy.  The second covers mortgagees, assignees or receivers.  Another Endorsement to note is CG 20 24 Additional Insured – Owners or Other Interests From Whom Land Has Been Leased.    An insured should consider bargaining for a blanket provision automatically covering any person the insured is contractually obligated to name as an “additional insured.”
THE DECLARATIONS PAGE
The Declaration Page is the key to understanding the Endorsements.  This is true for Exclusions, Extensions or Amendments.  For an Endorsement or other coverage form to apply, it must be listed on the Declaration Page.  Look for the form number (e.g., CG 25 01) and the publication date of that form (e.g., CG 25 01 12 04, i.e., December 2004).  Then, read the form.  It is not always attached to the policy copy you may be given, so make sure you obtain it.  
CERTIFICATES OF INSURANCE
Parties seeking status as an “additional insured” under another’s liability insurance policy very often ask for a “certificate of insurance.”  Such a certificate is not a policy nor a part of the policy.  A certificate of insurance is not a contract between the insurer and the certificate holder. An insurer, by certifying to a third party that insurance is in effect covering the insured, does not make that third party an intended direct third-party beneficiary of the pertinent insurance policy. All Around Transport, Inc. v. Continental Western Ins. Co., 931 P.2d 552, 555 (Colo. App. 1996).  It provides evidence that a particular insurance policy or policies existed at the time the certificate was issued.  But, a certificate is only an informational document which is wholly subject to policy terms.  Broderick Inv. Co. v. Strand Nordstrom Stailey Parker, Inc., 794 P.2d 264, 266 (Colo. App. 1990).
Most certificates are on forms promulgated by ACORD, an organization of carriers and agents.  Most persons lack the bargaining power to make changes to the ACORD forms.  The most common forms are:  ACORD 28 (2006/07) – “Evidence of Commercial Property Insurance” and ACORD 25 (2001/08) – “Certificates of Liability Insurance.”  Both forms serve similar purposes and are “issued as a matter of information only.”  They state they confer no rights on the certificate holder (liability coverage) or the additional interest holder (property coverage).  Neither of the two forms amends, extends or alters policy coverage.  The certificates state the insurer “will endeavor” to give notice of cancellation to the certificate holder or additional insured.  Failure to mail such notice imposes no obligation or liability on either the insurer or on its agents or representatives.
The certificates do not fully protect deed of trust holders, “loss payees, or other parties seeking to be named as ‘additional insureds’” under a CGL policy.  Such persons should get policy endorsements.  For example, a landlord or property manager needs a CG 20 11 Additional Insured – Managers or Lessors of Premises.  Lenders need a CG 20 18 Additional Insured – Mortgagee, Assignee, or Receiver.  If circumstances warrant, the deed of trust holder or lender should obtain its own CGL policy.  
Deed of trust holders have a special provision of “Additional Condition” within the ISO Building and Personal Property Coverage policy form, Section F.2.  It provides that the term mortgageholder includes “trustee” such as under a deed of trust.  It allows a mortgageholder to file a proof of loss if the named insured fails to do so.  It allows the mortgageholder to pay the premium.  It also promises ten days’ notice of cancellation for nonpayment of premiums (thirty days for other reasons) and ten days’ notice of nonrenewal.  The insurer reserves a right of subrogation when it pays any loss to the mortgageholder and reserves the right to buy the mortgage.  
DEDUCTIBLES AND SELF-INSURED RETENTION AMOUNTS
The terms “deductible” and “self-insured retention” are frequently misunderstood.  The “deductible” is the amount of loss absorbed by the insured.  The insurer “deducts” that amount from the insured loss before paying a claim.  A “self-insured retention” covers the loss up to the retained amount.  Only then does the insurer have liability.  Insureds frequently manage claims lower than the retained amount.  To a “certificate holder”, however, the carrier assures coverage regardless of retention.  Commonly insurers require insureds with a “self-insured retainage” to indemnify the insurer for exposure to certificate holders.
QUALITY OF THE INSURANCE CARRIER
Often additional insureds or interest holders require policies by insurers of a certain quality.  A.M. Best with its Best’s rating system dominates the field of rating agencies.  Best issues two types of ratings:  a Best’s Rating (A++ to F) for large companies and a Financial Performance Rating (9 to 1) for smaller companies.  It also identifies insurance companies by their Financial Size Category (FSC) ranging from an FSC class of I (less than one million dollars of capital, surplus, and conditional reserve funds) to FSC class XV (greater than two billion dollars).
A.M. Best classifies Best’s Ratings of A++ through B+ as “secure” and lower ratings as vulnerable.  Commonly leases and deeds of trust require minimum ratings of A:X or stronger.  An “A” rating is described by A.M. Best as “Excellent”.  An FSC of X calls for capitalization exceeding five hundred million dollars.  
It is also worth investigating the insurer’s reputation for paying claims.  Insurers vary substantially in their approaches to claims analysis and adjustment.  An experienced insurance professional can often provide helpful guidance.

CONCLUSION
Risk management professionals can provide valuable input to real estate lawyers providing drafting and advice to clients on insurance matters.  Public policy operates to interpret ambiguous policy language in favor of coverage.  However, the intricacies (and at times perplexing language) of insuring instruments require careful attention and professional assistance to avoid pitfalls.  
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