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Dear Colleagues,
 

Our next meeting will be held (virtually) DAY AFTER TOMORROW, Wednesday, April 13th, 2022, @
1:00-2:30 PM (MDT).  This report covers actions of our subcommittee during our last meeting on
3/9/22 as well as in preparation for this meeting.  Here’s our virtual meeting access info provided by
the CBA:
 
https://cba-cle.zoom.us/j/89500805835?pwd=K1VybWNENXQwUnpoTlBnRzI3UExzZz09
Meeting ID: 895 0080 5835
Passcode: 090355
Call-in: 1 253 215 8782
Find your local number: https://cba-cle.zoom.us/u/kc4lE2ktv
 
Attached please find [Extract] 0350-Rev Mar Ded Tst (2022-04-11) WIP.pdf, on which I comment
below.  You should use a color printer to print it out.
 
Much of our work has been in the rev tst [Form 350] and will [Form 361] extracts (and in specific
numbered paragraph selections taken from them). When parallel paragraph reference numbers are
given below, the first one will be to the rev tst [Form 350] extract and the second one will be to the
will [Form 361] extract. Within all extracts,
 

BLACK typeface:               Original text as it currently exists in the Orange Book Forms
(or in a contributor’s proposal);

GREEN typeface:              Approved changes made to that original text by the
subcommittee; and
RED Typeface:                   Proposed changes suggested to be made to original text or
our prior work.

 

Priority Issue             Hot, Hot, HOT!!!
 
“Qualified beneficiaries,” or

“The distributees or permissible distributees of trust income or
principal” [§ 813(3)(a)]

 
At the full Orange Book Forms Committee meeting this past Wednesday, 4/6/22, while reviewing a
draft of the revised Form 1520, the Drop-in Directed Trustee article, a discussion ensued regarding
directed trustee removal as to whether those entitled to act on the removal should be the trust’s
“qualified beneficiaries” or. the trust’s “qualified beneficiaries then eligible to receive income.” Since
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ARTICLE 14 - TRUSTEESHIP 


14.1 DESIGNATION OF SUCCESSOR TRUSTEE: If ____________________ ceases to serve 


as trustee, settlor appoints ____________________ of ____________________ as trustee. 


 


See Appx A Note on Use A 


14.2 ACCEPTING OR DECLINING TRUSTEESHIP:  


a) Except as otherwise provided in paragraph 14.2(c) of this article, a person 


designated as trustee accepts the trusteeship: 


i) By delivering written consent as follows: 


A) To settlor, if settlor is living and not incapacitated; or 


B) To any acting legal representative of settlor, if settlor is incapacitated 


or deceased; and 


C) To the qualified beneficiaries, and 


D) To all other acting trustees; or 


ii) By accepting delivery of trust property, exercising powers or performing 


duties as a trustee, or otherwise indicating acceptance of the trusteeship. 


b) A person designated as trustee who has not yet accepted the trusteeship may reject 


the trusteeship. A person designated as trustee who does not accept the trusteeship 


within a reasonable time after knowing of the designation is deemed to have rejected 


the trusteeship. 


c) A person designated as trustee, without accepting the trusteeship, may: 


i) Act to preserve trust property if, within a reasonable time after acting, the 


person sends a rejection of the trusteeship as follows: 


A) To settlor, if settlor is living and not incapacitated; or 


B) To any acting legal representative of settlor, if settlor is incapacitated 


or deceased; and 


C) To a qualified beneficiary, and 


D) To any acting trustee; and 


ii) Inspect or investigate trust property to determine potential liability under 


environmental or other law or for any other purpose. 
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See Appx A Note on Use 2 


14.3 DESIGNATION OF ADDITIONAL TRUSTEE: If for any reason trustee is unwilling or 


unable to act as to any property of the trust, or with respect to any provision of this agreement, 


trustee may designate in writing an individual or bank or trust company to serve as additional trustee 


as to such property or with respect to such provision, and may revoke any such designation at will. 


Each additional trustee so serving shall exercise all fiduciary powers granted by this trust unless 


expressly limited by trustee in the instrument designating such additional trustee. 


 


14.4 EXONERATION OF TRUSTEE: No trustee shall be obligated to examine the accounts, 


records, or acts, or in any way or manner be responsible for any act or omission to act on the part of 


any previous trustee or of the personal representative of settlor’s probate estate. No trustee shall be 


liable to settlor or to any beneficiary for the consequences of any action taken by such trustee which 


would, but for the prior removal of such trustee or revocation of the trust created hereunder, have 


been a proper exercise by such trustee of the authority granted to trustee under this agreement, until 


actual receipt by such trustee of notice of such removal or revocation. Any trustee may acquire from 


the beneficiaries, or from their guardians or conservators, instruments in writing releasing such 


trustee from liability which may have arisen from the acts or omissions to act of such trustee, and 


indemnifying such trustee from liability therefor. Such instruments, if acquired from all then-living 


beneficiaries, or from their guardians or conservators, shall be conclusive and binding upon all 


parties, born or unborn, who may have, or may in the future acquire, an interest in the trust. 


 


14.4 LIABILITY OF TRUSTEE; BENEFICIARY RIGHTS: 


a) Exoneration of Trustee; Duties Regarding Previous Fiduciaries: A trustee is not 


liable for an act or omission of a former trustee or of the personal representative of 


settlor’s estate. Also, trustee has no duty to examine the accounts, records, or acts of 


any former trustee or of the personal representative of settlor’s estate. But trustee 


shall take reasonable steps to redress a breach of trust known to trustee to have been 


committed by a former trustee. 


b) Exoneration of Trustee Actions: Trustee is not  liable to settlor or to any beneficiary for 


the consequences of any action taken by that trustee which       would, but for the prior 


removal of that trustee or revocation of the trust, have              been a proper exercise by that 
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trustee of the authority granted to trustee under this agreement, until  actual receipt by 


that trustee of notice of such removal or revocation. 


c) Beneficiary’s Consent, Release, or Ratification: A trustee may acquire from  the 


beneficiaries instruments in writing releasing that trustee from liability which may 


have arisen from the acts or omissions of that trustee and    indemnifying that trustee 


against liability. The instruments shall be conclusive and binding upon all parties who 


execute them, or who may have or acquire an interest in the trust. 


 


14.5 RIGHTS OF SUCCESSOR TRUSTEE: Any successor trustee at any time serving hereunder, 


whether corporate or individual, shall have all of the title, rights, powers, and privileges, and be 


subject to all of the obligations and duties, both discretionary and ministerial, as herein and hereby 


given and granted to the original trustee hereunder, and shall be subject to any restrictions herein 


imposed upon the original trustee. Any fiduciary succeeding to the trust business of any corporate 


trustee shall become the successor trustee under this agreement with like powers, duties, and 


obligations. 


 


14.6 RESIGNATION: Any trustee may resign by giving written notice to settlor, if living, to any 


adult beneficiary and to the parents of any minor beneficiary then eligible to receive current income, 


and to any other trustee then serving. The resignation shall become effective only upon the 


acceptance of appointment by the successor trustee. 


 


See Appx A Note on Use 22A 


14.6 RESIGNATION: A trustee may resign: 


a) By giving at least thirty days’ written notice effective upon acceptance of 


appointment by a successor trustee if this instrument requires a successor trustee, as 


follows: 


i) To  settlor, if settlor is living and not incapacitated; or 


ii) To any acting legal representative of settlor, if settlor is incapacitated or 


deceased; and 


iii) To the qualified beneficiaries, and 


iv) To all other acting trustees; or 
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b) With the approval of the court. 


 


See Appx A Note on Use.22  


14.7 REMOVAL OF TRUSTEE: Any trustee may be removed, without cause, by settlor, or if 


settlor is deceased or incapacitated, by settlor’s spouse, or if settlor and settlor’s spouse are both 


deceased or incapacitated, by a majority of the beneficiaries then eligible to receive income who 


have attained the age of 21 years and are not incapacitated qualified beneficiaries by giving written 


notice to such trustee and to any other trustee then serving, effective in accordance with the 


provisions of the notice. 


 


14.8 REPLACEMENT OF TRUSTEE: If any trustee fails or ceases to serve act and no designated 


successor trustee serves, settlor, or if settlor is deceased or incapacitated, settlor’s spouse, or if settlor 


and settlor’s spouse are both deceased or incapacitated, a majority of the beneficiaries then eligible 


to receive income who have attained the age of 21 years and are not incapacitated qualified 


beneficiaries may designate a successor trustee. If any vacancy is not filled within thirty days after 


the vacancy arises, then any qualified beneficiary or the resigning trustee may petition a court of 


competent jurisdiction to designate a successor trustee to fill such vacancy. By making such 


designation, such court shall not thereby acquire any jurisdiction over the trust, except to the extent 


necessary for making such designation. Any successor trustee designated hereunder may be an 


individual or may be a bank or trust company authorized to serve in such capacity under applicable 


federal or state law. 


 


ARTICLE 15 - ADMINISTRATIVE PROVISIONS 


15.1 COURT PROCEEDINGS: The trust estate shall be administered expeditiously consistent 


with its provisions, free of judicial intervention, and without order, approval, or action of any court. 


It shall be subject only to the jurisdiction of a court being invoked by trustee or by other interested 


parties or as otherwise provided by law. 


 


See Appx A Note on Use 17A 


15.2 NO BOND: No trustee acting under this trust shall be required to furnish any bond for the 


faithful performance of such trustee’s duties, but if bond is ever required by any law or court rule, no 
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surety shall be required on such bond. 


 


See Appx A Note on Use 3A 


15.3 COMPENSATION: Trustee shall be entitled to reasonable compensation commensurate with 


services actually performed and to be reimbursed for expenses properly incurred. 


 


15.4 INALIENABILITY: No beneficiary shall have any right to anticipate, sell, assign, * * * 


 


15.5 UNDISTRIBUTED INCOME AT DEATH OF BENEFICIARY: Except as * * * 


 


15.6 PROTECTION AGAINST PERPETUITIES RULE: Every trust hereunder, and * * * 


 


15.7 REPRESENTATIVE OF BENEFICIARY: The conservator of the estate or, if none, the 


guardian of the person of a beneficiary may act for such beneficiary for all purposes under this 


agreement or may receive information on behalf of such beneficiary. 


 


15.7 REPRESENTATIVE OF BENEFICIARY: The following persons, in order of priority, may 


act for a beneficiary for all purposes under this agreement and may receive information on behalf of 


the beneficiary: (a) the conservator of the beneficiary’s estate; (b) the beneficiary’s guardian; (c) the 


beneficiary’s attorney-in-fact acting under a durable power of attorney; or (d) the person who has 


custody of the beneficiary. 


 


15.8 MAJORITY CONTROL: Except where otherwise expressly provided, in all matters 


pertaining to the administration of any trust under this agreement, when more than two trustees are 


serving, the concurrence and joinder of a majority of such trustees shall be required; but if only two 


trustees are serving, the joinder of both of them shall be required. If a trustee has released or is 


prohibited from exercising any power under any other provision of this agreement with respect to 


any action or property, then with respect to such action or property such trustee shall not be counted 


in the application of the preceding sentence and the other trustee or trustees then serving may 


exercise such power. Any trustee, however, may dissent or abstain from a decision of the majority 


and be absolved from personal liability by registering such dissent or abstention in the records of 
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such trust, but such trustee shall thereafter act with the other trustees in any way necessary or 


appropriate to effectuate the decision of the majority. 


 


See Appx A Note on Use 2 


15.8 MAJORITY CONTROL: 


a) Cotrustees who are unable to reach a unanimous decision may act by majority 


decision; if only two cotrustees are acting, the joinder of both is required. 


b) If a vacancy occurs, the remaining cotrustees may act for the trust. 


c) If a cotrustee is unavailable to perform duties because of absence, illness, 


disqualification, or other temporary incapacity, and prompt action is necessary to 


achieve the purposes of the trust or avoid injury to trust property, the remaining 


cotrustee or a majority of the remaining cotrustees may act for the trust. 


d) A trustee who does not join in an action of another trustee is not liable for the 


action, except that each trustee must exercise reasonable care: 


i) To prevent a cotrustee from committing a serious breach of trust, and 


ii) To pursue a remedy, at trust expense, for a cotrustee’s serious breach of 


trust. 


e) A dissenting trustee who joins in an action at the direction of the majority of the 


trustees and who notified any cotrustee of the dissent at or before the time of the 


action is not liable for the action unless the action is a serious breach of trust. 


 


15.9 SINGLE SIGNATURE FACILITY: When two or more individuals are serving in a 


fiduciary capacity, an individual fiduciary may act alone on any deposit account maintained by 


the fiduciaries at a bank or other financial institution if authorized to do so under a written 


delegation agreement. The bank or other financial institution may act on the signature or 


instruction of any individual named as fiduciary on the account without regard to the terms of 


any document governing the fiduciary’s actions. But when a professional fiduciary is serving, the 


professional fiduciary is the only fiduciary authorized to act alone on any deposit account 


maintained by the fiduciaries. 
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15.10 DELEGATION: Any trustee may delegate to any other trustee the exercise of any powers, 


discretionary or otherwise, unless it is a function settlor reasonably expected to be performed jointly. 


Unless a delegation is irrevocable, the delegating trustee may also revoke it. The delegation and 


revocation must be in writing executed by the delegating trustee and delivered to the other trustee. 


While the delegation is in effect, any of the delegated powers may be exercised or action may be 


taken by the trustee receiving the delegation with the same force and effect as if the delegating 


trustee had personally joined in the exercise of such power or the taking of such action exercised the 


power or taken the action. Anyone dealing with trustee may rely upon the written statement of the 


delegating trustee relative to the fact and extent of the delegation. 


 


15.11 CUSTODY: Whenever a corporate trustee is serving, such corporate trustee shall * * * 


 


15.12 RELEASE OF POWERS: Any trustee may release, in whole or in part, temporarily or 


permanently, any power, authority, or discretion conferred by this agreement by a writing delivered 


to each cotrustee and to each beneficiary then eligible to receive income distributions from any * * * 


 


15.13 REPORTS: Trustee shall report no less frequently than annually to settlor, to all adult 


beneficiaries and to the parents of any minor beneficiaries then eligible to receive current income, all 


the receipts, disbursements, and distributions during the reporting period, and property then held as 


the principal of the trust. The records of the trust shall be open at all reasonable times to inspection 


by settlor and by the beneficiaries of the trust and their representatives. 


 


15.13 TRUSTEE’S DUTIES TO INFORM AND TO NOTIFY: 


a) After trustee acquires knowledge that the trust created under this instrument has 


become irrevocable, trustee shall keep the qualified beneficiaries of the trust 


reasonably informed about the administration of the trust and of the material facts 


necessary for them to protect their interests. 


b) Within sixty days after the date trustee acquires knowledge that the trust created 


under this instrument has become irrevocable, trustee shall notify the qualified 


beneficiaries of: 


i) Settlor’s identity; 
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ii) The existence of the trust; 


iii) Trustee’s acceptance of the trust; 


iv) Trustee’s name, address, and telephone number; 


v) Their right to request portions of the trust instrument that describe or affect 


the requesting beneficiary’s interest; and 


vi) Their right to request reports as provided in paragraph 15.14 (Trustee’s 


Duties to Report and to Respond) of this article. 


c) Trustee shall notify the qualified beneficiaries in advance of any change in the 


method or rate of trustee’s compensation 


 


15.14 TRUSTEE’S DUTIES TO REPORT AND TO RESPOND: 


a) At least annually and at the termination of the trust, trustee shall send to the 


distributees or permissible distributees of trust income or principal, and to other 


qualified beneficiaries who request it, a report containing: 


i) A list of the assets comprising the property of the trust, and if feasible, their 


respective market values; 


ii) The liabilities of the trust, if any; 


iii) The trust’s receipts and disbursements during the period covered by the 


report; and 


iv) The amount and source of trustee’s compensation. 


b) If no cotrustee remains in office upon the occurrence of a vacancy in the trusteeship, 


the former trustee shall send a report as described in paragraph 15.14(a) of this 


article to the qualified beneficiaries. Should the former trustee be deceased or 


incapacitated, the former trustee’s legal representative may send the report. 


c) Upon request of a qualified beneficiary, trustee shall: 


i) Respond promptly with information related to the administration of the trust, 


unless unreasonable under the circumstances; and 


ii) Furnish promptly a copy of the portions of the trust instrument that describe 


or affect the requesting beneficiary’s interest. 


 


15.15 LITIGATION POWERS: Trustee, in its discretion and at the expense of the trust estate,* * * 
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15.16 POWERS OF INSURED TRUSTEE: No trustee, other than settlor, may exercise any * * * 


 


15.17 LIMITATIONS ON POWER OF INTERESTED TRUSTEE: No individual trustee, * * *\ 


 


15.18 DIGITAL ASSETS: To the extent permitted by applicable law, trustee may (i) access, use, 


and control digital devices, including desktops, laptops, tablets, peripherals, storage devices, mobile 


telephones, smartphones, and any similar digital device that currently exists or may exist as 


technology develops for the purpose of accessing, modifying, deleting, controlling, or * * * 


 


ARTICLE 16 - GENERAL PROVISIONS 


16.1 ADOPTED CHILDREN: A child adopted by any person and the descendants by * * * 


 


16.2 APPLICABLE LAW: The validity and construction of this agreement shall be determined by 


the laws of Colorado. Questions of administration of any trust established under this agreement shall 


be determined by the laws of the situs of administration of such trust. The laws of Colorado shall 


govern the creation, revocation, or amendment of a power of appointment created by this trust and 


the exercise, release, disclaimer, or other refusal of such a power of appointment. 


 


16.3 TRUST SITUS: The State of Colorado is the original situs of any trust created under this 


agreement.  However, the domiciles of the beneficiaries, the location of trustees, changes in the 


laws relating to trusts and taxation, or other circumstances relevant to the purposes of the trust, 


the administration of the trust, or the interests of the beneficiaries may make it desirable at some 


time in the future to transfer the situs of a trust created under this agreement. Accordingly, 


following notice to the qualified beneficiaries as required by law, trustee may transfer the situs of 


a trust at any time and to any place in the discretion of the trustee. 


 


16.4 BY REPRESENTATION: Whenever property is to be distributed or divided * * * 


 


16.5 CONSTRUCTION: Unless the context requires otherwise, words denoting the singular * * * 
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16.6 EDUCATION: Under this agreement, distributions for education may, in trustee’s * * * 


 


16.7 FIDUCIARY: As used in this agreement, “fiduciary” means an original, additional, or 


successor personal representative, conservator, agent, or trustee. 


 


16.8 HEADINGS AND TITLES: The headings and paragraph titles are for reference only. 


 


16.9 INCAPACITY: For the purposes of this agreement, an individual may be treated as being 


incapacitated if so declared or adjudicated by an appropriate court; or if a guardian, conservator, or 


other personal representative of such  legal representative of the individual’s person or estate or both 


has been appointed by an appropriate court; or if certified in writing by his or her personal physician 


to be unable to properly manage his or her financial affairs; or if such individual is a minor. 


 


16.10 I.R.C.: I.R.C. shall refer to the Internal Revenue Code of the United States. Any * * * 


 


16.11 OTHER DEFINITIONS: Except as otherwise provided in this agreement, terms are as 


defined in the Colorado Uniform Trust Code, and if not, then in the Colorado Probate Code, or, with 


regard to powers of appointment, in the Colorado Uniform Powers of Appointment Act, as any are 


amended after the date of this agreement. 


 


16.12 PERSONAL REPRESENTATIVE: For the purposes of this agreement, the term “personal 


representative” shall include an executor, administrator, guardian, conservator, or any other form of 


personal representative, depending upon the context in which such term occurs. 


 


16.12 LEGAL REPRESENTATIVE: For purposes of this agreement, “legal representative” 


includes a person’s attorney-in-fact acting under a durable power of attorney, a conservator of the 


person’s estate, a person’s guardian, a personal representative, executor, or administrator of the 


person’s decedent’s estate, or any other form of legal representative, depending upon the context in 


which the term occurs. 
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See Appx A Note on Use 20A 


16.13 QUALIFIED BENEFICIARY: As used in this agreement, “qualified beneficiary” means a 


person who: 


a) has a present or future beneficial interest in the trust, vested or contingent, or holds a 


power of appointment over property of the trust in a capacity other than that of 


trustee, and who; 


b) on the date the beneficiary’s qualification is determined: 


i) is a distributee or permissible distributee of trust income or principal; 


ii) would be a distributee or permissible distributee of trust income or principal 


if the interests of the distributees and permissible distributes of trust income 


or principal terminated on that date without causing the trust to terminate; or 


iii) would be a distributee or permissible distributee of trust income or principal 


if the trust terminated on that date. 


As used in this paragraph, “person” does not include an appointee under a power of appointment 


unless and until the power is exercised and trustee has knowledge of the exercise and the identity of 


the appointee. 


 


16.14 SURVIVORSHIP: If settlor’s spouse in fact survives settlor by any period of time or if the 


order of deaths of settlor and settlor’s spouse is not known, settlor’s spouse shall be deemed to have 


survived settlor. Any other beneficiary shall be deemed to have predeceased settlor if such 


beneficiary dies within 30 days after the date of settlor’s death. 


 


16.15 TRUSTEE DEFINITION: As used throughout this agreement, the word “trustee” shall 


always refer to the original trustee as well as to any successor, replacement or additional person, 


corporation or other entity from time to time serving, whether in fact there shall be one or more 


trustees serving from time to time. 


 


16.15 TRUSTEE: As used in this agreement, “trustee” includes an original, additional, and 


successor trustee, and a cotrustee. 


 


16.16 COUNTERPARTS: This agreement may be executed in counterparts and each such 
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counterpart shall constitute one and the same agreement. 


 


16.17 SEVERABILITY: If any part of this agreement shall be adjudicated to be void or invalid, the 


remaining provisions not specifically so adjudicated shall remain in full force and effect. 


 







members of our subcommittee opined different understandings regarding appropriate language, our
subcommittee was asked to discuss the issue at our forthcoming meeting and advise the full
Committee as to what we determine should be the appropriate language.
 
Our resolution of this issue may require us to revise language we have already approved in several
provisions of our two documents many months ago. Since our resolution of this issue in the rev tst
form should apply equally to the parallel provisions of the will form, In preparation for our discussion
of this issue, please refamiliarize yourself with the following provisions of [Extract] 0350-Rev Mar
Ded Tst (2022-04-11) WIP.pdf, attached:
 

14.2        Accepting/Declining Trusteeship
14.6        Resignation
14.7        Removal of Trustee
14.8        Replacement of Trustee
15.13     Reports [Old]
15.13     Trustee’s Duties to Inform and to Notify
15.14     Trustee’s Duties to Report and Respond
16.13     Qualified Beneficiary

 
                (Resignation, Removal, and Replacement are highlighted as these three provisions seem
to be at the core of the issue.)
 
The Problem: You will note that in nearly every instance reflected in the existing (old) Orange Book
version of the provisions listed above, our forebears described those entitled to receive notice or to
take action as:
 

“…any adult beneficiary and … the parents of any minor beneficiary then eligible to receive
current income…” (Resignation)

“…the beneficiaries then eligible to receive income who have attained the age of 21 years
and are not incapacitated…” (Removal) and (Replacement)

“…all adult beneficiaries and … the parents of any minor beneficiaries then eligible to receive
current income…”(Reports)
 

Whereas, in those same (now revised/updated) provisions, we have replaced that language with:
 

“the qualified beneficiaries … a qualified beneficiary…” (Accepting/Declining)

“the qualified beneficiaries,…” (Resignation)

“the qualified beneficiaries …” (Removal)

“the qualified beneficiaries…any qualified beneficiary…“ (Replacement)



“the qualified beneficiaries [§ 813(1)]…the qualified beneficiaries [§ 813(2)] [§ 105(h)]…the
qualified beneficiaries [§ 813(2)]” (Inform and Notify)

“the distributees or permissible distributees of trust income or principal [§ 813(3)]
[§ 105(i)]…other qualified beneficiaries [§ 813(3)] [§ 105(i)]…the qualified beneficiaries [§
813(3)]…a qualified beneficiary [§ 813(1) & (2)] [§ 105(i)]…” (Report and Respond)

 
Since the foregoing reflects our consensus over many months, it appears that in the past, at least,
most of our members seem to be comfortable with “qualified beneficiaries” generally replacing the
classes of beneficiaries previously entitled to notice and/or entitled to act.
 
On the other hand, Corina points out that the concept of Qualified Beneficiaries is a “big tent” (my
term) actually embracing “three tiers” of beneficiaries, all of whom fit under the “qualified” tent:
 

[First Tier] Beneficiaries who are the distributees or permissible distributees of trust income
or principal.
 

[Second Tier] Beneficiaries who would be the distributees or permissible
distributees of trust income or principal if the interests of the (first tier) distributees
and permissible distributees ended (without the trust terminating).

 
[Third Tier] Beneficiaries who would be the distributees or permissible
distributees of trust income or principal if the trust terminated.

 
Please remember, early on we voted to NOT exclude qualified beneficiaries under 21 from our
notice provisions, choosing to use the most inclusive option, while in our Notes on Use reminding
practitioners that they could draft to restrict that to beneficiaries over 21 if they or their client so
chose.
 
So, when we say that “the qualified beneficiaries” are entitled to notice or that “the qualified
beneficiaries” are entitled to act, what we are actually saying is that all three tiers of qualified
beneficiaries are entitled to notice and/or to act. Do we mean that in all cases? Should we mean that
in all cases? (We did choose to follow CUTC in all default cases.)
 
Query: Have we employed the broader term “qualified beneficiaries” in too many instances,
perhaps, indiscriminately giving too wide an array of beneficiaries the right to notice and/or the right
to act? Should we, perhaps, be more discerning in some of those instances, taking them on a case-
by-case basis, rather than apparently applying one policy to all? In particular, should we reexamine
what we said in Resignation, Removal, and Replacement?
 

Old Stuff …
 
[Due to the urgency of and interruption caused by the prior issue, and other time pressures, we will
have to limit ourselves this month to the text of provisions in the rev tst. Next month, I hope to have
us return to an updated version of the will form and the Notes on Use which we are considering.]



 
14.2 Accepting or Declining Trusteeship & 14.6 Resignation: Having nothing to do with the prior
issue, Matt suggested that maybe we needed some clarification regarding notice to the settlor under
these two provisions. Corina offered to reorganize her prior work, and we now have the fruit of her
labor in the red typeface revisions appearing in those two provisions as they now appear in [Extract]
0350-Rev Mar Ded Tst (2022-04-11) WIP.pdf, attached.
 
15.9 Single Signature Facility: We reviewed Corina’s recasting of Connie’s original offering on this
subject and approved the edited version with new second sentence in Single Sig [15.8 9.10]_CDG
(2022-02-10).docx which was attached to my 3/8/2022 Status Report. However, when Carolyn
suggested a less-wordy version of the last sentence, we approved her rendition of that sentence
instead. The final version of this new provision now appears as ¶ 15.9 in [Extract] 0350-Rev Mar Ded
Tst (2022-04-11) WIP.pdf, attached.
 
14.4 Lability of Trustee; Beneficiary Rights: Back during our February meeting, Carl proffered a
slightly revised version of his and Gene’s combined offering to replace the old ¶ 14.4 Exoneration of
Trustee. Carl’s latest revision consisted primarily in deleting the statutory references, which he had
removed to a Note on Use which he is working up for us.
 
But while discussing of his Note on Use, it became apparent that the new duty of a trustee with
knowledge of a former trustee’s breach of trust probably required some modification to
subparagraph (a) of our new provision. A suggested new rendition of subparagraph (a) appeared in
Exoneration [Rev Tst 14.4]-WIP (as of 2022-0307).docx which was attached to 3/8/2022 Status
Report, which we approved. The final version of the entire provision now appears as ¶ 14.4 in
[Extract] 0350-Rev Mar Ded Tst (2022-04-11) WIP.pdf, attached.
 
16.12 Personal Representative: This very old (`89-`93) definition only exists in our trusts. It is
different than the statutory definition of the term in the CPC, because, as used in the two places it
exists in our trust documents, you’ll see that it really means the broader term intended to be a
person’s “legal representative,” which could conceivably include a court appointed P.R. I suggested
that to avoid any confusion or potential conflict between this old generic all-inclusive definition and
the statutory definition of Personal Representative we consider changing it to “Legal representative”
which although used in our documents is not otherwise defined. So, we considered Pers Rep-Legal
Rep [16.11]_WIP (2022-03-08).pdf which was attached.to my 3/8/2022 Status Report.
 
Since we were nearing the end of our meeting, we took no action on this proposal and so it appears
as an open matter at ¶¶ 16.9 and 16.12 in [Extract] 0350-Rev Mar Ded Tst (2022-04-11) WIP.pdf,
attached.
 

Next Month …
 
Next month we will pick up any loose ends from this meeting, review all of the provisions we have
just discussed in the will form to ensure that our language is appropriate for a document containing
not just a trustee fiduciary but also a personal representative fiduciary, and we will also return to the
loose ends we have on the table regarding our Notes on Use.



 
And if we have time after attending to the foregoing, we can turn to the project of modernizing
some of our terminology which I have been alluding to under the topic of “Other Stuff …” at the end
of most of my previous status reports but which we have, of necessity, been deferring for the past
year and a half. I hope we will finally be able to turn our attention to putting the finishing touches on
our work as we gradually begin to bring this project to a conclusion.
 
Respectfully submitted,
 
Frank T. Hill
Attorney at Law (Ret.)
170 N. Oak Street, Apt 223
Gilbert, AZ  85233-5449
Phone: 303.517.8447
fhill.com@outlook.com

mailto:fhill.com@outlook.com
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ARTICLE 14 - TRUSTEESHIP 

14.1 DESIGNATION OF SUCCESSOR TRUSTEE: If ____________________ ceases to serve 

as trustee, settlor appoints ____________________ of ____________________ as trustee. 

 

See Appx A Note on Use A 

14.2 ACCEPTING OR DECLINING TRUSTEESHIP:  

a) Except as otherwise provided in paragraph 14.2(c) of this article, a person 

designated as trustee accepts the trusteeship: 

i) By delivering written consent as follows: 

A) To settlor, if settlor is living and not incapacitated; or 

B) To any acting legal representative of settlor, if settlor is incapacitated 

or deceased; and 

C) To the qualified beneficiaries, and 

D) To all other acting trustees; or 

ii) By accepting delivery of trust property, exercising powers or performing 

duties as a trustee, or otherwise indicating acceptance of the trusteeship. 

b) A person designated as trustee who has not yet accepted the trusteeship may reject 

the trusteeship. A person designated as trustee who does not accept the trusteeship 

within a reasonable time after knowing of the designation is deemed to have rejected 

the trusteeship. 

c) A person designated as trustee, without accepting the trusteeship, may: 

i) Act to preserve trust property if, within a reasonable time after acting, the 

person sends a rejection of the trusteeship as follows: 

A) To settlor, if settlor is living and not incapacitated; or 

B) To any acting legal representative of settlor, if settlor is incapacitated 

or deceased; and 

C) To a qualified beneficiary, and 

D) To any acting trustee; and 

ii) Inspect or investigate trust property to determine potential liability under 

environmental or other law or for any other purpose. 
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See Appx A Note on Use 2 

14.3 DESIGNATION OF ADDITIONAL TRUSTEE: If for any reason trustee is unwilling or 

unable to act as to any property of the trust, or with respect to any provision of this agreement, 

trustee may designate in writing an individual or bank or trust company to serve as additional trustee 

as to such property or with respect to such provision, and may revoke any such designation at will. 

Each additional trustee so serving shall exercise all fiduciary powers granted by this trust unless 

expressly limited by trustee in the instrument designating such additional trustee. 

 

14.4 EXONERATION OF TRUSTEE: No trustee shall be obligated to examine the accounts, 

records, or acts, or in any way or manner be responsible for any act or omission to act on the part of 

any previous trustee or of the personal representative of settlor’s probate estate. No trustee shall be 

liable to settlor or to any beneficiary for the consequences of any action taken by such trustee which 

would, but for the prior removal of such trustee or revocation of the trust created hereunder, have 

been a proper exercise by such trustee of the authority granted to trustee under this agreement, until 

actual receipt by such trustee of notice of such removal or revocation. Any trustee may acquire from 

the beneficiaries, or from their guardians or conservators, instruments in writing releasing such 

trustee from liability which may have arisen from the acts or omissions to act of such trustee, and 

indemnifying such trustee from liability therefor. Such instruments, if acquired from all then-living 

beneficiaries, or from their guardians or conservators, shall be conclusive and binding upon all 

parties, born or unborn, who may have, or may in the future acquire, an interest in the trust. 

 

14.4 LIABILITY OF TRUSTEE; BENEFICIARY RIGHTS: 

a) Exoneration of Trustee; Duties Regarding Previous Fiduciaries: A trustee is not 

liable for an act or omission of a former trustee or of the personal representative of 

settlor’s estate. Also, trustee has no duty to examine the accounts, records, or acts of 

any former trustee or of the personal representative of settlor’s estate. But trustee 

shall take reasonable steps to redress a breach of trust known to trustee to have been 

committed by a former trustee. 

b) Exoneration of Trustee Actions: Trustee is not  liable to settlor or to any beneficiary for 

the consequences of any action taken by that trustee which       would, but for the prior 

removal of that trustee or revocation of the trust, have              been a proper exercise by that 
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trustee of the authority granted to trustee under this agreement, until  actual receipt by 

that trustee of notice of such removal or revocation. 

c) Beneficiary’s Consent, Release, or Ratification: A trustee may acquire from  the 

beneficiaries instruments in writing releasing that trustee from liability which may 

have arisen from the acts or omissions of that trustee and    indemnifying that trustee 

against liability. The instruments shall be conclusive and binding upon all parties who 

execute them, or who may have or acquire an interest in the trust. 

 

14.5 RIGHTS OF SUCCESSOR TRUSTEE: Any successor trustee at any time serving hereunder, 

whether corporate or individual, shall have all of the title, rights, powers, and privileges, and be 

subject to all of the obligations and duties, both discretionary and ministerial, as herein and hereby 

given and granted to the original trustee hereunder, and shall be subject to any restrictions herein 

imposed upon the original trustee. Any fiduciary succeeding to the trust business of any corporate 

trustee shall become the successor trustee under this agreement with like powers, duties, and 

obligations. 

 

14.6 RESIGNATION: Any trustee may resign by giving written notice to settlor, if living, to any 

adult beneficiary and to the parents of any minor beneficiary then eligible to receive current income, 

and to any other trustee then serving. The resignation shall become effective only upon the 

acceptance of appointment by the successor trustee. 

 

See Appx A Note on Use 22A 

14.6 RESIGNATION: A trustee may resign: 

a) By giving at least thirty days’ written notice effective upon acceptance of 

appointment by a successor trustee if this instrument requires a successor trustee, as 

follows: 

i) To  settlor, if settlor is living and not incapacitated; or 

ii) To any acting legal representative of settlor, if settlor is incapacitated or 

deceased; and 

iii) To the qualified beneficiaries, and 

iv) To all other acting trustees; or 
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b) With the approval of the court. 

 

See Appx A Note on Use.22  

14.7 REMOVAL OF TRUSTEE: Any trustee may be removed, without cause, by settlor, or if 

settlor is deceased or incapacitated, by settlor’s spouse, or if settlor and settlor’s spouse are both 

deceased or incapacitated, by a majority of the beneficiaries then eligible to receive income who 

have attained the age of 21 years and are not incapacitated qualified beneficiaries by giving written 

notice to such trustee and to any other trustee then serving, effective in accordance with the 

provisions of the notice. 

 

14.8 REPLACEMENT OF TRUSTEE: If any trustee fails or ceases to serve act and no designated 

successor trustee serves, settlor, or if settlor is deceased or incapacitated, settlor’s spouse, or if settlor 

and settlor’s spouse are both deceased or incapacitated, a majority of the beneficiaries then eligible 

to receive income who have attained the age of 21 years and are not incapacitated qualified 

beneficiaries may designate a successor trustee. If any vacancy is not filled within thirty days after 

the vacancy arises, then any qualified beneficiary or the resigning trustee may petition a court of 

competent jurisdiction to designate a successor trustee to fill such vacancy. By making such 

designation, such court shall not thereby acquire any jurisdiction over the trust, except to the extent 

necessary for making such designation. Any successor trustee designated hereunder may be an 

individual or may be a bank or trust company authorized to serve in such capacity under applicable 

federal or state law. 

 

ARTICLE 15 - ADMINISTRATIVE PROVISIONS 

15.1 COURT PROCEEDINGS: The trust estate shall be administered expeditiously consistent 

with its provisions, free of judicial intervention, and without order, approval, or action of any court. 

It shall be subject only to the jurisdiction of a court being invoked by trustee or by other interested 

parties or as otherwise provided by law. 

 

See Appx A Note on Use 17A 

15.2 NO BOND: No trustee acting under this trust shall be required to furnish any bond for the 

faithful performance of such trustee’s duties, but if bond is ever required by any law or court rule, no 
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surety shall be required on such bond. 

 

See Appx A Note on Use 3A 

15.3 COMPENSATION: Trustee shall be entitled to reasonable compensation commensurate with 

services actually performed and to be reimbursed for expenses properly incurred. 

 

15.4 INALIENABILITY: No beneficiary shall have any right to anticipate, sell, assign, * * * 

 

15.5 UNDISTRIBUTED INCOME AT DEATH OF BENEFICIARY: Except as * * * 

 

15.6 PROTECTION AGAINST PERPETUITIES RULE: Every trust hereunder, and * * * 

 

15.7 REPRESENTATIVE OF BENEFICIARY: The conservator of the estate or, if none, the 

guardian of the person of a beneficiary may act for such beneficiary for all purposes under this 

agreement or may receive information on behalf of such beneficiary. 

 

15.7 REPRESENTATIVE OF BENEFICIARY: The following persons, in order of priority, may 

act for a beneficiary for all purposes under this agreement and may receive information on behalf of 

the beneficiary: (a) the conservator of the beneficiary’s estate; (b) the beneficiary’s guardian; (c) the 

beneficiary’s attorney-in-fact acting under a durable power of attorney; or (d) the person who has 

custody of the beneficiary. 

 

15.8 MAJORITY CONTROL: Except where otherwise expressly provided, in all matters 

pertaining to the administration of any trust under this agreement, when more than two trustees are 

serving, the concurrence and joinder of a majority of such trustees shall be required; but if only two 

trustees are serving, the joinder of both of them shall be required. If a trustee has released or is 

prohibited from exercising any power under any other provision of this agreement with respect to 

any action or property, then with respect to such action or property such trustee shall not be counted 

in the application of the preceding sentence and the other trustee or trustees then serving may 

exercise such power. Any trustee, however, may dissent or abstain from a decision of the majority 

and be absolved from personal liability by registering such dissent or abstention in the records of 
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such trust, but such trustee shall thereafter act with the other trustees in any way necessary or 

appropriate to effectuate the decision of the majority. 

 

See Appx A Note on Use 2 

15.8 MAJORITY CONTROL: 

a) Cotrustees who are unable to reach a unanimous decision may act by majority 

decision; if only two cotrustees are acting, the joinder of both is required. 

b) If a vacancy occurs, the remaining cotrustees may act for the trust. 

c) If a cotrustee is unavailable to perform duties because of absence, illness, 

disqualification, or other temporary incapacity, and prompt action is necessary to 

achieve the purposes of the trust or avoid injury to trust property, the remaining 

cotrustee or a majority of the remaining cotrustees may act for the trust. 

d) A trustee who does not join in an action of another trustee is not liable for the 

action, except that each trustee must exercise reasonable care: 

i) To prevent a cotrustee from committing a serious breach of trust, and 

ii) To pursue a remedy, at trust expense, for a cotrustee’s serious breach of 

trust. 

e) A dissenting trustee who joins in an action at the direction of the majority of the 

trustees and who notified any cotrustee of the dissent at or before the time of the 

action is not liable for the action unless the action is a serious breach of trust. 

 

15.9 SINGLE SIGNATURE FACILITY: When two or more individuals are serving in a 

fiduciary capacity, an individual fiduciary may act alone on any deposit account maintained by 

the fiduciaries at a bank or other financial institution if authorized to do so under a written 

delegation agreement. The bank or other financial institution may act on the signature or 

instruction of any individual named as fiduciary on the account without regard to the terms of 

any document governing the fiduciary’s actions. But when a professional fiduciary is serving, the 

professional fiduciary is the only fiduciary authorized to act alone on any deposit account 

maintained by the fiduciaries. 
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15.10 DELEGATION: Any trustee may delegate to any other trustee the exercise of any powers, 

discretionary or otherwise, unless it is a function settlor reasonably expected to be performed jointly. 

Unless a delegation is irrevocable, the delegating trustee may also revoke it. The delegation and 

revocation must be in writing executed by the delegating trustee and delivered to the other trustee. 

While the delegation is in effect, any of the delegated powers may be exercised or action may be 

taken by the trustee receiving the delegation with the same force and effect as if the delegating 

trustee had personally joined in the exercise of such power or the taking of such action exercised the 

power or taken the action. Anyone dealing with trustee may rely upon the written statement of the 

delegating trustee relative to the fact and extent of the delegation. 

 

15.11 CUSTODY: Whenever a corporate trustee is serving, such corporate trustee shall * * * 

 

15.12 RELEASE OF POWERS: Any trustee may release, in whole or in part, temporarily or 

permanently, any power, authority, or discretion conferred by this agreement by a writing delivered 

to each cotrustee and to each beneficiary then eligible to receive income distributions from any * * * 

 

15.13 REPORTS: Trustee shall report no less frequently than annually to settlor, to all adult 

beneficiaries and to the parents of any minor beneficiaries then eligible to receive current income, all 

the receipts, disbursements, and distributions during the reporting period, and property then held as 

the principal of the trust. The records of the trust shall be open at all reasonable times to inspection 

by settlor and by the beneficiaries of the trust and their representatives. 

 

15.13 TRUSTEE’S DUTIES TO INFORM AND TO NOTIFY: 

a) After trustee acquires knowledge that the trust created under this instrument has 

become irrevocable, trustee shall keep the qualified beneficiaries of the trust 

reasonably informed about the administration of the trust and of the material facts 

necessary for them to protect their interests. 

b) Within sixty days after the date trustee acquires knowledge that the trust created 

under this instrument has become irrevocable, trustee shall notify the qualified 

beneficiaries of: 

i) Settlor’s identity; 
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ii) The existence of the trust; 

iii) Trustee’s acceptance of the trust; 

iv) Trustee’s name, address, and telephone number; 

v) Their right to request portions of the trust instrument that describe or affect 

the requesting beneficiary’s interest; and 

vi) Their right to request reports as provided in paragraph 15.14 (Trustee’s 

Duties to Report and to Respond) of this article. 

c) Trustee shall notify the qualified beneficiaries in advance of any change in the 

method or rate of trustee’s compensation 

 

15.14 TRUSTEE’S DUTIES TO REPORT AND TO RESPOND: 

a) At least annually and at the termination of the trust, trustee shall send to the 

distributees or permissible distributees of trust income or principal, and to other 

qualified beneficiaries who request it, a report containing: 

i) A list of the assets comprising the property of the trust, and if feasible, their 

respective market values; 

ii) The liabilities of the trust, if any; 

iii) The trust’s receipts and disbursements during the period covered by the 

report; and 

iv) The amount and source of trustee’s compensation. 

b) If no cotrustee remains in office upon the occurrence of a vacancy in the trusteeship, 

the former trustee shall send a report as described in paragraph 15.14(a) of this 

article to the qualified beneficiaries. Should the former trustee be deceased or 

incapacitated, the former trustee’s legal representative may send the report. 

c) Upon request of a qualified beneficiary, trustee shall: 

i) Respond promptly with information related to the administration of the trust, 

unless unreasonable under the circumstances; and 

ii) Furnish promptly a copy of the portions of the trust instrument that describe 

or affect the requesting beneficiary’s interest. 

 

15.15 LITIGATION POWERS: Trustee, in its discretion and at the expense of the trust estate,* * * 
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15.16 POWERS OF INSURED TRUSTEE: No trustee, other than settlor, may exercise any * * * 

 

15.17 LIMITATIONS ON POWER OF INTERESTED TRUSTEE: No individual trustee, * * *\ 

 

15.18 DIGITAL ASSETS: To the extent permitted by applicable law, trustee may (i) access, use, 

and control digital devices, including desktops, laptops, tablets, peripherals, storage devices, mobile 

telephones, smartphones, and any similar digital device that currently exists or may exist as 

technology develops for the purpose of accessing, modifying, deleting, controlling, or * * * 

 

ARTICLE 16 - GENERAL PROVISIONS 

16.1 ADOPTED CHILDREN: A child adopted by any person and the descendants by * * * 

 

16.2 APPLICABLE LAW: The validity and construction of this agreement shall be determined by 

the laws of Colorado. Questions of administration of any trust established under this agreement shall 

be determined by the laws of the situs of administration of such trust. The laws of Colorado shall 

govern the creation, revocation, or amendment of a power of appointment created by this trust and 

the exercise, release, disclaimer, or other refusal of such a power of appointment. 

 

16.3 TRUST SITUS: The State of Colorado is the original situs of any trust created under this 

agreement.  However, the domiciles of the beneficiaries, the location of trustees, changes in the 

laws relating to trusts and taxation, or other circumstances relevant to the purposes of the trust, 

the administration of the trust, or the interests of the beneficiaries may make it desirable at some 

time in the future to transfer the situs of a trust created under this agreement. Accordingly, 

following notice to the qualified beneficiaries as required by law, trustee may transfer the situs of 

a trust at any time and to any place in the discretion of the trustee. 

 

16.4 BY REPRESENTATION: Whenever property is to be distributed or divided * * * 

 

16.5 CONSTRUCTION: Unless the context requires otherwise, words denoting the singular * * * 
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16.6 EDUCATION: Under this agreement, distributions for education may, in trustee’s * * * 

 

16.7 FIDUCIARY: As used in this agreement, “fiduciary” means an original, additional, or 

successor personal representative, conservator, agent, or trustee. 

 

16.8 HEADINGS AND TITLES: The headings and paragraph titles are for reference only. 

 

16.9 INCAPACITY: For the purposes of this agreement, an individual may be treated as being 

incapacitated if so declared or adjudicated by an appropriate court; or if a guardian, conservator, or 

other personal representative of such  legal representative of the individual’s person or estate or both 

has been appointed by an appropriate court; or if certified in writing by his or her personal physician 

to be unable to properly manage his or her financial affairs; or if such individual is a minor. 

 

16.10 I.R.C.: I.R.C. shall refer to the Internal Revenue Code of the United States. Any * * * 

 

16.11 OTHER DEFINITIONS: Except as otherwise provided in this agreement, terms are as 

defined in the Colorado Uniform Trust Code, and if not, then in the Colorado Probate Code, or, with 

regard to powers of appointment, in the Colorado Uniform Powers of Appointment Act, as any are 

amended after the date of this agreement. 

 

16.12 PERSONAL REPRESENTATIVE: For the purposes of this agreement, the term “personal 

representative” shall include an executor, administrator, guardian, conservator, or any other form of 

personal representative, depending upon the context in which such term occurs. 

 

16.12 LEGAL REPRESENTATIVE: For purposes of this agreement, “legal representative” 

includes a person’s attorney-in-fact acting under a durable power of attorney, a conservator of the 

person’s estate, a person’s guardian, a personal representative, executor, or administrator of the 

person’s decedent’s estate, or any other form of legal representative, depending upon the context in 

which the term occurs. 
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See Appx A Note on Use 20A 

16.13 QUALIFIED BENEFICIARY: As used in this agreement, “qualified beneficiary” means a 

person who: 

a) has a present or future beneficial interest in the trust, vested or contingent, or holds a 

power of appointment over property of the trust in a capacity other than that of 

trustee, and who; 

b) on the date the beneficiary’s qualification is determined: 

i) is a distributee or permissible distributee of trust income or principal; 

ii) would be a distributee or permissible distributee of trust income or principal 

if the interests of the distributees and permissible distributes of trust income 

or principal terminated on that date without causing the trust to terminate; or 

iii) would be a distributee or permissible distributee of trust income or principal 

if the trust terminated on that date. 

As used in this paragraph, “person” does not include an appointee under a power of appointment 

unless and until the power is exercised and trustee has knowledge of the exercise and the identity of 

the appointee. 

 

16.14 SURVIVORSHIP: If settlor’s spouse in fact survives settlor by any period of time or if the 

order of deaths of settlor and settlor’s spouse is not known, settlor’s spouse shall be deemed to have 

survived settlor. Any other beneficiary shall be deemed to have predeceased settlor if such 

beneficiary dies within 30 days after the date of settlor’s death. 

 

16.15 TRUSTEE DEFINITION: As used throughout this agreement, the word “trustee” shall 

always refer to the original trustee as well as to any successor, replacement or additional person, 

corporation or other entity from time to time serving, whether in fact there shall be one or more 

trustees serving from time to time. 

 

16.15 TRUSTEE: As used in this agreement, “trustee” includes an original, additional, and 

successor trustee, and a cotrustee. 

 

16.16 COUNTERPARTS: This agreement may be executed in counterparts and each such 
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counterpart shall constitute one and the same agreement. 

 

16.17 SEVERABILITY: If any part of this agreement shall be adjudicated to be void or invalid, the 

remaining provisions not specifically so adjudicated shall remain in full force and effect. 
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