Colorado
Senior Law Handbook
2019 Edition

Continuing Legal Education in Colorado, Inc.



Elder Law # Estate Planning 4 Probate Litigation 4 Contested Estates

Wills and Trusts #Medical and Durable Powers of Attorney 4 Asset Protection

Conservatorships ¢ Guardianships 4 Estate Administration and Litigation
Medicare ¢ Medicaid Planning 4 SSI, SSDI and Medicaid Appeals

Fiduciary Representation of:
Agents Under Powers of Attorney
Guardians, Conservators, Trustees and Personal Representatives

Free Initial Phone or Email Consultation

Home Visits Available

303-355-8500

Marco@ColoradoElderLaw.com 4 Frank@ColoradoElderLaw.com
650 So. Cherry St., Suite 710, Denver, CO 80246

105 Edwards Village Blvd. # D-201, Edwards, CO 81632
600 East Hopkins Ave., # 301, Aspen, CO 81611

www.ColoradoElderLaw.com




Colorado
Senior Law Handbook

2019 Edition

A Colorado Legal Information and
Reference Guide for Aging Adults

Sean C. Bell
Managing Editor

A joint project of the Elder Law and Trust and Estate Sections
of the Colorado Bar Association

CONTINUING LEGAL EDUCATION IN COLORADO, INC.

The nonprofit educational arm of the Colorado and Denver Bar Associations

2019



Colorado Senior Law Handbook
2019 Edition

Published by:

CONTINUING LEGAL EDUCATION IN COLORADO, INC.
(d/b/a Colorado Bar Association CLE)

1290 Broadway, Suite 1700

Denver, Colorado 80203

Phone: (303) 860-0608

Website: www.cobar.org/seniorlawday

Kristin Huotari, J.D. Susan Hoyt
Publications Director Legul Editor and Social Media Administrator
Colorado Bar Association CLE Colorado Bar Association CLE

Cover photograph copyright © 2019 by John Fielder. All rights reserved.

Continuing Legal Education in Colorado, Inc. (d/b/a Colorado Bar Association CLE (CBA-CLE)) publications are
intended to provide current and accurate information about the subject matter covered and are designed to help
attorneys maintain their professional competence. Nothing contained in this book is legal advice or other
professional advice. Readers are responsible for obtaining advice from their own lawyers or other professionals.
Publications are distributed with the understanding that CBA-CLE does not render any legal, accounting, or other
professional service. The contents of this book do not necessarily reflect the views of the Internal Revenue Service
or any other regulating governmental entity. The material in this book represents the opinions and views of the
authors, and should not be construed as the views of any of the authors’ law firms or of Continuing Legal Education
in Colorado, Inc. The proper interpretation or application of the material in the book is a matter for the considered
judgment of the individual legal practitioner, and CBA-CLE disclaims all liability therefor. As with any legal
textbook or other secondary authority, attorneys dealing with specific legal matters should also fully research
current, primary authorities.

Copyright © 2019 by Continuing Legal Education in Colorado, Inc. All Rights Reserved. No part of this publication
may be reproduced in any form or by any process without permission in writing from CLE in Colorado, Inc.



The Colorado Senior Law Handbook — 2019 Edition and any attached
or referenced pages have been written or compiled for general
information purposes only. The information contained in the
Colorado Senior Law Handbook is not intended to be, nor is it, legal
advice. The Colorado Senior Law Handbook material does not intend
to create, nor does it create, an attorney-client relationship. Legal
advice of any nature should be sought from legal counsel.
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Publisher’'s Note

The Colorado Senior Law Handbook is designed to provide aging adults and their
caregivers and families with useful information on myriad subjects pertinent to their legal
concerns. It is compiled due to the gracious donation of time and intellect by our volunteer
authors. We would like to thank all of the authors for their generous contributions of time and
their willingness to share their expertise with Colorado’s older adults. We especially thank Sean
Bell, our managing editor, for his continued dedication. We would also like to thank John
Fielder, who donated the use of his beautiful photo that adorns the front cover of this
Handbook.

Much of the information in the Colorado Senior Law Handbook is based on current laws
and practices in Colorado, as well as policies and programs of the federal government. The
information provided in the Senior Law Handbook is not intended to replace the advice and
services of an attorney. We urge you to contact an elder law and/or probate attorney for advice
relating to the particulars of your situation.

Individual chapters are available for free download at www.cobar.org/For-the-Public/
Senior-Law-Handbook. Information about Senior Law Day can also be found at www.cobar.org/
seniorlawday. Several counties in Colorado offer Senior Law Day on different days during the
year, with a variety of programming and formats. If you have attended Senior Law Day, or
you have comments or suggestions regarding the Colorado Senior Law Handbook, please visit
www.cobar.org/seniorlawday to give us your feedback. We welcome all comments, and
continuously strive to keep the Colorado Senior Law Handbook a helpful and informative resource
for Colorado adults.

Kristin Huotari, J.D. Susan Hoyt
Publications Director Legal Editor and Social Media Administrator
Colorado Bar Association CLE Colorado Bar Association CLE

If you have questions, comments, or suggestions regarding the
Colorado Senior Law Handbook, please submit them in writing to
Kristin Huotari (khuotari@cobar.org).




Editor’'s Note

The Colorado Senior Law Handbook was produced this year by the Colorado Bar
Association’s Civic and Community Affairs Committee of the Elder Law Section and the Trust
and Estate Section, and in conjunction with CLE in Colorado, Inc. Our mission with the
Colorado Senior Law Handbook is to help older people better understand the laws that affect their
daily lives. Today’s society is complex, and we are hopeful that this Handbook provides some
plain-language insights into society’s relationship to older adults. That said, laws and programs
change, and can apply differently to people depending on their individual circumstances. The
Colorado Senior Law Handbook is only intended to be an initial information source. The lists of
agencies and other resources at the end of each chapter, and throughout the book, can be used
for more specific and up-to-date information.

Although the Handbook has been greatly expanded in recent years in an effort to provide
important information, its chapters are necessarily brief, considering the variety of subjects
covered, and the handbook is not intended to completely discuss any topic. Therefore, it
cannot, and is not intended to, replace the advice and services of an attorney, any professional,
or agency.

In addition to our gratitude to the authors for all their time and energy, the Civic and
Community Affairs Committee would like to thank Catherine McHughs, Melissa Lucas, and
Mel Reveles in the CBA Internet and Technology Department for their assistance in
maintaining the internet presence of the Colorado Senior Law Handbook.

Most importantly, the Committee wishes to acknowledge the support by and
contributions of CLE in Colorado, Inc., the nonprofit legal education branch of the CBA. Each
spring, CLE’s Publications Department produces this handbook that you are now holding. The
Committee could not undertake this project without the support of CLE’s Vince O’Brien, Kristin
Huotari, and Deb Marnocha. I would like to extend special thanks to Lisa Travis Fischer and
Susan Hoyt, who have provided support to me on this project since 2006.

Lastly, we would like to extend a special thanks to all of the wonderful CBA and CLE
staff and their families, who so graciously donate their time to assist at Senior Law Day. It
would not be possible without them.

Sean C. Bell, Esq.
April 2019
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About the Managing Editor

Sean Bell, Esq.

Bell Law Firm, LLC

4450 Arapahoe Ave., Ste. 100
Boulder, CO 80303

(303) 415-2540
www.yourplanninglawfirm.com
info@yourplanninglawfirm.com

Chapter 4 — Medicaid

Sean Bell is an attorney in private practice. He represents clients, assists the courts, and
collaborates with fellow counsel, as possible, throughout the State of Colorado. Mr. Bell focus-
es his practice on elder law, estate planning, Medicaid planning, probate, guardianships, and
conservatorships. He is an active member of the Colorado Bar Association, including the Elder
Law Section and the Trust and Estate Section, and he is a Colorado Bar Foundation Fellow.

Mr. Bell is committed to ensuring that the public has good access to legal information.
Through the Civic and Community Affairs Subcommittee, he serves as the managing editor of
the Senior Law Handbook, a joint publication of the Colorado Bar Association and CLE in
Colorado, Inc., and he seeks new ways to make public legal information accessible — in print,
in person, or web-based.

Mr. Bell also has a Master of Laws in Environmental Law. His previous practice experi-
ence in the field of environmental law has helped guide his approach to elder law. His goal is
to help find a holistic solution to the many issues faced by aging persons in modern society —
help them find their own sustainability.

Mr. Bell deeply feels that a person’s rights, values, and dignity do not diminish with the

passage of time, incapacity, or difference in ability, and he endeavors to help through the prac-
tice of law.
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Marianne Blackwell, Esq.

Office of Gift Planning

University of Colorado (System)
10901 W. 120th Ave., Ste. 200
Broomfield, CO 80021

(303) 541-1249 (Broomfield)

(719) 255-5099 (Colorado Springs)
(209) 662-8872 (Mobile) (Preferred)
www.cu.planmygift.org
marianne.blackwell@cu.edu
mblackwe@uccs.edu

Chapter 34 — Simplify Your Life: How to Manage Your
Estate and Life — and Benefit You and Your Heirs

Marianne is a senior director in the Office of Gift Planning and Leadership Giving with
the University of Colorado (System). In her role, she supports the fundraising efforts of the
UCCS and CU Denver Advancement teams and assists donors and their advisors in consider-
ing and designing charitable giving plans as part of their personal financial and estate planning.

Marianne graduated from the University of Oklahoma in 1982 with a B.A. in psychol-
ogy, and received her Juris Doctorate from the University of Oklahoma College of Law in 1985.
She practiced law in Oklahoma and Colorado in the areas of bankruptcy; civil litigation; wills,
trusts, and probate; family law; contracts; and business formation. Marianne is a member of
the Colorado and El Paso County bar associations and a member of the Elder Law and Trust &
Estate sections of the Colorado Bar Association. She also belongs to the Colorado Planned
Giving Roundtable, the National Association of Charitable Gift Planners (formerly the
Partnership for Philanthropic Planning), the American Council on Gift Annuities, and the
Council for Advancement and Support of Education.

Elizabeth A. Bryant, Esq.
Bryant & Ritsick LLC

1866 Vine St.

Denver, CO 80206
www.bryantritsick.com
ebryant@bryantritsick.com

Chapter 19 — Estate Planning for Unmarried Couples
Elizabeth A. Bryant practices in the areas of estate planning, probate, small business

formation, and real property. Ms. Bryant received her law degree from the University of
Denver College of Law in 1990, where she was general and technical editor of the Denver
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University Law Review. She is a member of the Colorado, Denver, Colorado LGBT, and Colorado
Women'’s bar associations.

She is the current Chair of the Colorado Supreme Court’s Unauthorized Practice of
Law Committee. She is a fellow in the American College of Trust and Estate Counsel and is rec-
ognized as a Colorado Super Lawyer and a Best Lawyer in America. She is a frequent presen-
ter on the topic of estate planning for non-traditional families and unmarried couples. Ms.
Bryant has served as Chair of the Trust and Estate Section of the Colorado Bar Association, and
has served on the Board of Directors of the Colorado Women's Bar Association. She has also
been active in civic endeavors, having served on the board of trustees of the Women's
Foundation of Colorado and the Alexander Foundation, and she was a founding director of the
Denver metropolitan affiliate of the Susan G. Komen Breast Cancer Foundation. She was a
1997 gubernatorial appointee to the Governor’s Commission on the Rights and
Responsibilities of Same-Sex Relationships, and has been actively involved with legislative
efforts to pass laws that advance the rights and responsibilities of the LGBT community.

Gregory B. Cairns, Esq.
Cairns & Associates, P.C.

3900 E. Mexico Ave., Ste. 300
Denver, CO 80210

(303) 481-6345
gcairns@cairnslegal.com

Chapter 10 — Workers” Compensation and Seniors

Mr. Cairns’s practice focuses on workers’ compensation defense and related employ-
ment law. Mr. Cairns attended the University of Wisconsin at Madison, where he received a
B.A. with honors in psychology in 1975. He obtained his law degree from the University of
Texas at Austin in 1982. Mr. Cairns has been licensed to practice law in Colorado since 1982.

Mr. Cairns has 34 years of experience as an attorney specializing in matters relating to
workers’ compensation and employment law. He has published several articles in The Colorado
Lawyer concerning employment issues, the history of the Denver Law Club, and pre-judgment
interest, and has been a frequent speaker concerning workers’ compensation, pre-employment
testing, the Americans with Disabilities Act of 1990, the Americans with Disabilities Act
Amendments Act of 2008, and the Family and Medical Leave Act of 1993. He is the founder and
principal instructor for The Center for Workers” Compensation Training, a private occupation-
al school.

Mr. Cairns, who hails from Wisconsin, is president of Cairns & Associates, PC., in
Denver, Colorado. He has argued three cases to the Colorado Court of Appeals and two cases
to the Colorado Supreme Court. Mr. Cairns has served as president of Professionals in
Workers” Compensation, and he won that organization’s honors for “Outstanding Respondent
Attorney” and “President’s Award” for exceptional service. In 2003, he was named one of the
“Outstanding Lawyers of America.” In 2009, Mr. Cairns received the Lance Butler Award from
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the Colorado Bar Association, Workers” Compensation Section, for meritorious service in the
practice of workers’ compensation. For twenty years, Mr. Cairns received the AV “Preeminent
Rating” from Martindale Hubbell, which is the “Highest Possible Rating in Both Legal Ability
& Ethical Standards Reflecting the confidential opinions of members of the Bar and Judiciary.”
In 2017 and 2018, he was named by the American Legal Institute of Legal Counsel as a “10 Best
Workers Compensation Attorney-Colorado.” A baby boomer himself, Mr. Cairns is keenly
aware of the special issues confronting injured workers over the age of 55.

Shari D. Caton, Esq.

Poskus, Caton & Klein, PC.
303 E. 17th Ave., Ste. 900
Denver, CO 80203

(303) 832-1600
www.poskuscatonklein.com
caton@pckpc.com

Chapter 23 — Powers of Attorney

Shari D. Caton is a founding member of the law firm Poskus, Caton & Klein, PC. and
frequent speaker on elder law and probate issues. The Colorado Supreme Court appointed her
to serve as a member of the Colorado Supreme Court Probate Rules Committee and as an ini-
tial Commissioner to the Colorado Office of Public Guardianship Commission. She is the man-
aging co-editor and an annual contributor to CBA-CLE'’s Elder Law in Colorado and serves as a
contributor to the Colorado Senior Law Handbook. She is also a Fellow of the Colorado Bar
Foundation. Ms. Caton previously served as co-chair of the Executive Council of the Elder Law
Section of the Colorado Bar Association and as a member of numerous Elder Law Section com-
mittees. She graduated with honors from the University of New Mexico School of Law in 1998.
Prior to law school, she graduated summa cum laude from North Carolina Wesleyan with a B.A.
in justice and public policy and a minor in psychology. She practices in the areas of estate liti-
gation, estate planning, public benefits, probate, wills and trusts, and guardianships and con-
servatorships. She is a current member of the National Academy of Elder Law Attorneys and
the American, Colorado, New Mexico, and Douglas-Elbert bar associations.
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Kara E. Clark, Esq.
Lamborne & Clark, LLC
2625 Redwing Rd., Ste. 200
Fort Collins, CO 80526
(970) 419-4356
www.focofamilylaw.com
kara@focofamilylaw.com

Chapter 14 — Grandparent Custody and Visitation Issues

Kara Clark is a founding partner at Lamborne & Clark, LLC, where she exclusively
practices family law. Ms. Clark received her bachelor’s degree cum laude from Cornell
University in 2005. She then attended law school at the University of Akron, where she grad-
uated magna cum laude in 2009.

Ms. Clark joined the legal team for the Bringing Justice Home Project of Crossroads
Safehouse in 2009. At Bringing Justice Home, Ms. Clark provided family law representation to
indigent victims of domestic violence across northern Colorado. Since 2014, Ms. Clark has been
in private practice, where she has continued to advocate for underserved populations. A por-
tion of her practice is focused on providing sliding scale representation to members of the com-
munity who lack the financial resources to receive traditional legal services. Ms. Clark has rep-
resented both grandparents seeking custody and visitation with their grandchildren and par-
ents defending against requests for grandparent visitation.

Ms. Clark is active in the Larimer County Bar Association, currently serving as the
treasurer, and is an active member of the bar association’s Access to Justice Committee.

Doni Dolfinger

CO 100017629/NMLS 266569
Reverse Mortgage Specialist
Universal Lending Corporation
6775 E. Evans Ave.

Denver, CO 80224

(303) 791-4786
http://ddolfinger.ulc.com
ddolfinger@ulc.com

Chapter 20 — Reverse Mortgages

Doni Dolfinger is a seasoned mortgage professional who has worked in real estate and
mortgage banking since 1979. Doni closed the first FHA-insured reverse mortgage loan in
Colorado in 1990. Working exclusively with reverse mortgages for over 20 years, she has closed
thousands of reverse mortgage loans. She is employed by Universal Lending Corporation, a
locally owned and operated mortgage company. Recognized as an expert in her field, she has
been instrumental in educating realtors, financial planners, elder law attorneys, mortgage pro-
fessionals, and seniors throughout Colorado.
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Aaron R. Eisenach, CLTC, LTCP
AaronEisenach.com

4700 E. Bromley Ln., Ste. 107
Brighton, CO 80601

(303) 659-0755
Aaron@AaronEisenach.com

Chapter 7 — Long-Term Care Insurance

Aaron R. Eisenach has specialized in long-term care planning for 20 years. He is the
owner of AaronFisenach.com, a website devoted to educating consumers on the importance
of LTC planning and possible solutions. He is also a co-owner of LTC Educators of Colorado,
Inc., which provides state-mandated continuing education courses to insurance agents, and
serves as vice president, Western Region, of ICB, Inc., a national wholesaler of LTC planning
products to agents across the nation. Aaron is also the president of the LTC Forum of Colorado,
Inc., a nonprofit dedicated to educating consumers, and the past chairperson of the Producers
Advisory Council with the Colorado Division of Insurance. He also belongs to the American
Association for Long-Term Care Insurance and the National Association of Insurance and
Financial Advisors.

Aaron’s passion for helping others stems from his father’s and grandfather’s battles
with Alzheimer’s Disease. A native of Colorado, Mr. Eisenach graduated from Colorado State
University. He is active in his local church. He and his wife Cheryl enjoy raising their children
at their home outside of Brighton.

Rachel E. Ellis, Esq.
Livelihood Law, LLC

3401 Quebec St., Ste, 6009
Denver, CO 80207
www.livelihoodlaw.com
ree@livelihoodlaw.com

Chapter 9 — Employment Discrimination

Rachel E. Ellis of Livelihood Law, LLC is an advocate for workplace fairness and the
advancement of employee rights. Ms. Ellis provides counsel to private sector and federal gov-
ernment employees; representative matters include discrimination, retaliation, sexual harass-
ment, unpaid commission and wages, contractual disputes, non-competition agreements, sev-
erance negotiations, and unemployment benefits.

Ms. Ellis also helps people who can no longer work get the social security disability

benefits they have earned. This process can be long and confusing, which is disheartening, but
Ms. Ellis can help through the process from application through appeals.

X0



2019 Colorado Senior Law Handbook

Ms. Ellis regularly appears in front of Colorado’s State and Federal Courts, the Equal
Employment Opportunity Commission, the Colorado Civil Rights Commission, and the
Colorado Department of Labor & Employment. Ms. Ellis is a former Officer and current Board
Member of the Colorado Plaintiffs Employment Lawyers Association, and is a past-Board
Member of the Colorado Women’s Bar Association and the Colorado Symphony REMIX Board
for Young Professionals.

Aaron L. Evans, Esq.
Evans Case, LLP

1660 S. Albion St., Ste. 1100
Denver, CO 80222

(303) 757-8300
WWWw.evanscase.com
evans@evanscase.com

Chapter 28 — What to Do When Someone Dies: Responsibilities of the
Personal Representative and Trustee Under Probate

Aaron Evans is the managing partner of the Denver law firm Evans Case, LLP. He has
gained expertise in the areas of probate and probate litigation, trusts and estates, estate plan-
ning, wills, elder law, guardianships, and conservatorships. Mr. Evans is a member of the Trust
and Estate Section of the Colorado Bar Association (CBA), the Statutory Revisions Committee,
the Rules and Forms Committee, and the Denver Bar Association. Mr. Evans chaired the CBA
Rules and Forms Committee during 2008-2010, co-chaired the Statutory Revisions Committee
during 2013, and chaired the Statutory Revisions Committee during 2014. Mr. Evans was also
a member of the Probate Task Force from 2008 to 2011. Mr. Evans continues to chair various
subcommittees to address statutory and rule changes, including Discovery Rule, Rule 16,
Probate Trial & Procedures and Litigation focus committee.

Mr. Evans was admitted to practice in Colorado in 1996; he is also admitted to the U.S.
District Court for the District of Colorado. He attended college at the State University of New
York at Oswego, where he received his B.A. in 1993, and Gonzaga University, where he received
his J.D. in 1996. Mr. Evans is active in the probate bar and elder law community. He volunteers
monthly at the Denver Probate Court, and answers questions for the general public.
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Rebecca L. Franciscus, Esq.

Senior Counsel

Denver Regional Office

U.S. Securities and Exchange Commission
1961 Stout St., Ste. 1700

Denver, CO 80294

(303) 844-1072

WWW.Sec.gov

franciscusr@sec.gov

Chapter 17 — Annuities

Rebecca Franciscus joined the SEC in 2001 as an enforcement attorney after several
years in private practice in New York City. Since 2012, she has been senior counsel for the SEC’s
Denver Regional Office. The Commission’s mission is to protect investors; maintain fair, order-
ly, and efficient markets; and facilitate capital formation.

M. Carl Glatstein, Esq.
Glatstein & O'Brien LLP

2696 S. Colorado Blvd., Ste. 350
Denver, CO 80222

(303) 757-4342
www.denverprobatelaw.com
carl@denverprobatelaw.com

Chapter 25 — Conservatorship of Adults
Chapter 26 — Guardianship of Adults

Mr. Glatstein is a partner in the Denver law firm Glatstein & O’Brien LLE practicing
primarily in the field of elder law. He served as co-chair for the Colorado Bar Association (CBA)
Joint Subcommittee on the Uniform Guardianship and Protective Proceedings Act (1997 to
2000), and chaired the Civic and Community Affairs Committee (2005 to 2013), which coordi-
nates Senior Law Day and the Senior Law Handbook. He is also a member of the CBA Elder Law
Section (co-chair, 1994 to 1996, and council member) and the CBA Trust and Estate Section. He
is a member of the American College of Trust & Estate Counsel, the Denver Community
Bioethics Committee (chair, 1999 to 2000), the Adams County Community Adult Protection
Team, and the Colorado Guardianship Association.

Mr. Glatstein has been an adjunct professor of elder law at the University of Denver
Sturm College of Law. He co-authored Colorado Guardianship and Conservatorship Law and
Practice (Bradford Publishing, 2006). He authored “Highlights of Colorado’s New
Guardianship and Conservatorship Law,” published in the January 2000 issue of The Colorado
Lawyer, and is the reviser for “Guardianships,” Krendl, Colorado Methods of Practice, 4th, 5th, and
6th eds. (West Group, 2003 to 2018). His materials have been used in training and resource
manuals by state and county social services and law enforcement agencies, and in numerous
continuing legal education programs.
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Erica Johnson, Esq.

Ambler Keenan Mitchell Johnson LLC
950 S. Cherry St., Ste. 1650
Denver, CO 80246
www.ambler-keenan.com
erica@ambler-keenan.com

Chapter 19 — Estate Planning for Unmarried Couples

Erica L. Johnson is a partner in the law firm of Ambler Keenan Mitchell Johnson LLC.
She received a B.S. in broadcasting management from Northern Arizona University in 1989.
She was awarded a J.D. from the University of Denver College of Law. Erica’s practice empha-
sizes estate planning, probate, trust administration, stepparent adoption, and second parent
adoption. She is a member of the American Academy of Estate Planning Attorneys. She served
on the mayor’s GLBT Commission from 2009 to 2015, and was chair of that organization in
2011-2012. Her other professional associations include membership in the Denver Bar
Association, the Trust and Estate Section of the Colorado Bar Association, the Colorado
Women’s Bar Association, the Colorado Lesbian and Gay Bar Association, the Denver Gay and
Lesbian Chamber of Commerce, the National Association of Insurance and Financial Advisors,
and the Women’s Estate Planning Council. She is a frequent speaker and author on the topic
of estate planning for the LGBT community and unmarried couples. Erica was awarded the
Professional Woman of the Year award from the Denver Gay and Lesbian Chamber of
Commerce in 2006 and the philanthropic leadership award from the Denver Foundation in
2012. She is a Colorado native, born and raised in Littleton.

Michael A. Kirtland, Esq.
Kirtland & Seal, L.L.C.

90 S. Cascade, Ste. 480
Colorado Springs, CO 80901
(719) 448-0734
www.kirtlandseal.com
mak@kirtlandseal.com

Chapter 24 — Medical Advance Directives

Michael Kirtland is a partner in the Colorado Springs law firm Kirtland & Seal, L.L.C.
His practice is concentrated in the areas of trusts and estates, estate planning, wills, probate
and ancillary probate, elder law, guardianships and conservatorships, marital agreements, and
taxation related to those areas. Mr. Kirtland was admitted to practice in Alabama in 1994 and
in Colorado in 2004. He is also admitted to the U.S. District Courts for the Middle District of
Alabama and the District of Colorado, the U.S. Courts of Appeals for the Tenth and Eleventh
Circuits, the U.S. Tax Court, and the U.S. Supreme Court. He attended Coe College, where he
received his B.A. in 1974, and the University of Colorado at Colorado Springs, where he
received an M.PA., summa cum laude, in 1981. He received his ].D., magna cum laude, from
Faulkner University in 1993, and his LL.M. in Taxation from the University of Alabama in 1999.
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Mr. Kirtland is a member of the El Paso County, Colorado, and American bar associa-
tions. He is past chair of the El Paso County Bar Association Probate Section; co-chair of the
Colorado Bar Association Elder Law Section; is a member of the Colorado Bar Association Trust
and Estate and Alternative Dispute Resolution sections; and is active with the American Bar
Association Senior Lawyers Division, where he is a former Council member and is chair of the
Senior Lawyer’s Division Ethics Committee; a member of the sections on Alternative Dispute
Resolution and Real Property, Trust and Estate Law, and past chair of the Elder Law Group.
Mr. Kirtland is a member of the Ethics Committee of the El Paso County Medical Society and
a member of the Colorado Bar Association Ethics Committee. He is past vice-president and a
member of the board of directors of the National Elder Law Foundation.

Mr. Kirtland is a past chair of the Judicial Performance Commission for the Fourth
Judicial District of Colorado. He belongs to the Alabama State Bar (where he is a Registered
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Chapter 1
Social Security Benefits

Rose Mary Zapor, Esq.*
Lakewood Legal Center

SYNOPSIS
1-1. Retirement Benefits
1-2. Disability Benefits
1-3. Supplemental Security Income Benefits
1-4. Statewide Social Security Offices
1-5. Other Resources for Social Security Information and Assistance

1-1. Retirement Benefits

When you work and pay Social Security taxes, you earn Social Security credits. Most
people earn the maximum of four credits per year.

The number of credits you need to get retirement benefits depends on your date of
birth. If you were born in 1929 or later, you need 40 credits (10 years of work). People born
before 1929 need fewer than 40 credits (39 credits if born in 1928; 38 credits if born in 1927; etc.).

If you stop working before you have enough credits to qualify for benefits, your
credits will remain on your Social Security record. If you return to work later on, you can
add more credits so that you qualify. No retirement benefits can be paid until you have the
required number of credits.

If you are like most people, you will earn many more credits than you need to quali-
ty for Social Security. These extra credits do not increase your Social Security benefit.
However, the income you earn while working will increase your benefit, as you will learn in
the next section.

Your benefit amount is based on your earnings averaged over most of your working
career. Higher lifetime earnings result in higher benefits. If you have some years of no earn-
ings or low earnings, your benefit amount may be lower than if you had worked steadily.
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Your benefit amount also is affected by your age at the time you start receiving bene-
fits. If you start your retirement benefits at age 62 (the earliest possible retirement age), your
benefit will be lower than if you waited until a later age.

In order to determine what your benefit will be at your full retirement age, or early or
delayed retirement, set up an online account at www.ssa.gov for My Social Security. Then
you can retrieve your entire salary history and review for any mistakes. Once you have the
history in your hands, you can use the calculator found on the Social Security Administration
website to determine your projected benefits. You can also use this site to see your annual
Social Security statement, get a replacement card, change your address, and do many other
activities without having to wait on the national help line.

Full Retirement Age

The usual retirement age for people retiring now is age 65. Social Security calls this
“full retirement age,” and the benefit amount that is payable is considered the full retire-
ment benefit.

Because of longer life expectancies, the full retirement age will be increased in grad-
ual steps until it reaches age 67. This change started in the year 2003 and affects people born
in 1938 and later.

Age to Receive Full Social Security Benefits
Year of Birth Full Retirement Age
1937 or earlier 65
1938 65 and 2 months
1939 65 and 4 months
1940 65 and 6 months
1941 65 and 8 months
1942 65 and 10 months
1943-1954 66
1955 66 and 2 months
1956 66 and 4 months
1957 66 and 6 months
1958 66 and 8 months
1959 66 and 10 months
1960 or later 67




Chapter 1. Social Security Benefits

Early Retirement

You can start your Social Security benefits as early as age 62, but the benefit amount
you receive is reduced permanently. It will not go up when you reach your full retirement
age.

The reduction is based on the number of months you will receive checks before you
reach full retirement age. If your full retirement age is 65, the reduction for starting your
Social Security at age 62 is about 20 percent; at age 63, it is about 13-1/3 percent; and at age
64, it is about 6-2/3 percent.

If your full retirement age is older than 65 (that is, you were born after 1937), you
still will be able to take your retirement benefits at age 62, but the reduction in your benefit
amount will be greater than it is for people retiring now.

As a general rule, early retirement will give you about the same total Social Security
benefits over your lifetime, but in smaller amounts to take into account the longer period
you will receive them.

Some people stop working before they reach age 62. In that case, it is important to
remember that during years with no earnings, you miss the opportunity to increase your
benefit amount by replacing lower earnings years with higher earnings years.

Delayed Retirement

Not everyone retires at full retirement age. You may decide to continue working full
time beyond that time. In that case, you can increase your Social Security benefit in two
ways.

Each additional year you work adds another year of earnings to your Social Security
record. Higher lifetime earnings may result in higher benefits when you retire.

In addition, your benefit will be increased by a certain percentage if you delay retire-
ment. These increases will be added in automatically from the time you reach your full
retirement age until you start taking your benefits, or you reach age 70. The percentage
varies depending on your year of birth. See the chart below for the increase that will apply
to you.

If you plan to start your retirement benefits after age 62, it is a good idea to contact
Social Security in advance to see which month is best to claim benefits. In some cases, your
choice of a retirement month could mean additional benefits for you and your family.

It may be to your advantage to have your Social Security benefits start in January,
even if you do not plan to retire until later in the year. Depending on your earnings and
your benefit amount, it may be possible for you to start collecting benefits even though you
continue to work. Under current rules, many people can receive the most benefits possible
with an application that is effective in January.

If you are not working, or your annual earnings are under the Social Security earn-
ings limits, or you plan to start collecting your Social Security when you turn 62, you should
apply for benefits three months before the date you want your benefits to start.
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Increases for Delayed Retirement

Year of Birth Yearly Rate of Increase
1917-1924 3.0%
1925-1926 3.5%
1927-1928 4.0%
1929-1930 4.5%
1931-1932 5.0%
1933-1934 5.5%
1935-1936 6.0%
1937-1938 6.5%
1939-1940 7.0%
1941-1942 7.5%

1943 or later 8.0%

Important Point: If you decide to delay your retirement, be sure to sign up for Medicare
at age 65. In some circumstances, medical insurance costs more if you delay applying for
it. Other information about Medicare is in Chapter 2.

When Should You Receive Your Benefits?

There is no easy answer to this question. Every family is different and every case is
different. The questions you should ask are:

1) How is your health, and your family’s health history?

If you have a reasonable expectation of living decades past retirement, postponing
benefits to get a bigger payment could prove important to your long-term financial stability.
But if you turn 62 in poor health, or have a genetic predisposition to certain illnesses, you
may decide it makes more sense for you and your family to get what you can, while you can.

2) How long do you expect to be steadily employed?

Many older workers are being nudged into early retirement as companies downsize,
and they wind up spending their last working years in the gig economy. If you find yourself
scraping to cover expenses, filing for Social Security at age 62 and taking lower benefits may
be what you need to make ends meet.

Continuing to work does not reduce your benefits once you reach full retirement age.
Before then, you are subject to earnings limits that could trigger withholding from your
Social Security payments (and from those of your spouse and children if they are collecting
benefits on your work record).

3) From full retirement age until 70, you can earn delayed retirement credits.

These boost your eventual benefit by two-thirds of 1 percent for each month of delay
— and increase survivor benefits for your spouse, if you die first.
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Retirement Benefits for Widow(er)s

Widow(er)s can begin receiving benefits at age 60 or age 50 if disabled. If you are
receiving widows or widowers (including divorced widows or widowers) benefits, you can
switch to your own retirement benefits as early as age 62, assuming you are eligible and
your retirement rate is higher than your widow(er)’s rate. In many cases, a widow(er) can
begin receiving one benefit at a reduced rate and then switch to the other benefit at an
unreduced rate at full retirement age. The rules vary depending on the situation, so you
should talk to a Social Security representative about the options available to you.

Family Benefits
If you are receiving retirement benefits, some members of your family also can
receive benefits. Those who can include:

* Your wife or husband age 62 or older;

* Your wife or husband under age 62, if she or he is taking care of your child who is
under age 16 or disabled;

* Your former wife or husband age 62 or older;

¢ Children up to age 18;

* Children age 18 to 19, if they are full-time students through grade 12; and
* Children over age 18, if they are disabled.

Spouse’s Benefits

A spouse receives one-half of the retired worker’s full benefit unless the spouse
begins collecting benefits before age 65. In that case, the amount of the spouse’s benefit is
permanently reduced by a percentage based on the number of months before she or he
reaches 65. However, if your spouse is taking care of a child who is under age 16 or disabled
and receiving Social Security benefits, your spouse gets full benefits, regardless of age.

If you are eligible for both your own retirement benefits and for benefits as a spouse,
Social Security always pays your own benefit first. If your benefit as a spouse is higher than
your retirement benefit, you will receive a combination of benefits equaling the higher
spouse benefit.

Maximum Family Benefits

If you have children eligible for Social Security, each will receive up to one-half of
your full benefit. But there is a limit to the amount of money that can be paid to a family. If
the total benefits due your spouse and children exceed this limit, their benefits will be
reduced proportionately. Your benefit will not be affected.
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Benefits for a Divorced Spouse

A divorced spouse can get benefits on a former husband’s or wife’s Social Security
record if the marriage lasted at least 10 years. The divorced spouse must be 62 or older and
unmarried. If the spouse has been divorced at least two years, he or she can get benefits,
even if the worker is not retired. However, the worker must have enough credits to qualify
for benefits and must be age 62 or older. The amount of benefits a divorced spouse gets has
no effect on the amount of benefits a current spouse can get.

If You Work and Receive Social Security at the Same Time

You can continue to work and still receive retirement benefits. Your earnings in (or
after) the month you reach your full retirement age will not affect your Social Security bene-
fits. However, your benefits will be reduced if your earnings exceed certain limits for the
months before you reach your full retirement age: age 65 for persons born before 1938 and
gradually increasing to age 67 for persons born in 1960 or later.

If you are under full retirement age, $1 in benefits will be deducted for each $2 in
earnings you have above the annual limit. In the year you reach your full retirement age,
your benefits will be reduced $1 for every $3 you earn over a different annual limit until the
month you reach full retirement age. Then you can work without any reduction in the
amount of your monthly benefits, no matter how much you earn. These limits increase each
year as average wages increase.

If other family members receive benefits on your Social Security record, the total
family benefits will be affected by your earnings. This means Social Security will offset not
only your benefits, but those payable to your family as well. If a family member works,
however, the family member’s earnings affect only his or her benefits.

Special Monthly Rule

A special rule applies to your earnings for one year, usually your first year of retire-
ment. Under this rule, you can receive a full Social Security check for any month you are
“retired,” regardless of your yearly earnings. Your earnings must be under a monthly limit.
If you are self-employed, the services you perform in your business are taken into consider-
ation as well.

Your Benefits May Be Taxable

About 20 percent of people who get Social Security have to pay taxes on their bene-
tits. This provision affects only people who have substantial income in addition to their
Social Security.

At the end of each year, you will receive in the mail a Social Security Benefit Statement
showing the amount of benefits you received. You can use this statement when you are com-
pleting your federal income tax return to find out if any of your benefits are subject to tax.
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Pensions from Work Not Covered by Social Security

If you get a pension from work where you paid Social Security taxes, it will not
affect your Social Security benefits. However, if you get a pension from work that was not
covered by Social Security — for example, the federal civil service, some state or local gov-
ernment employment, or work in a foreign country — your Social Security benefit may be
lowered or offset.

Leaving the United States

If you are a United States citizen, you can travel or live in most foreign countries
without affecting your eligibility for Social Security benefits. However, there are a few coun-
tries — Cambodia, Cuba, North Korea, Vietnam, and many of the former Soviet republics
(except Estonia, Latvia, Lithuania, and Russia) — where Social Security cannot send Social
Security checks.

If you work outside the United States, different rules apply in determining if you
can get your benefit checks.

Most people who are neither U.S. residents nor U.S. citizens will have 25.5 percent
of their benefits withheld for federal income tax.

1-2. Disability Benefits

Social Security Disability Insurance Benefits (SSDIB), formerly known as Social
Security Disability Income (SSDI), is a federal entitlement program in which eligibility does
not depend upon financial need. SSDIB is an income benefit from Social Security available
to blind or disabled persons under age 65 who have earned a sufficient number of qualify-
ing quarters of work.

Disability is determined according to the criteria in § 1382c(a)(3) of the Social
Security Act. To be considered “disabled,” you must have a diagnosed medical condition
(including mental illness) that is expected to last at least 12 months or to result in death.
Further, you must be unable to engage in substantially gainful activity due to your medical
condition. Generally, you are deemed to be engaging in substantially gainful activity if you
are able to earn at least $1,220 per month ($2,040 if you are blind).

The number of work quarters needed to qualify for SSDIB benefits depends upon
your age when you become disabled. If you are age 31 or older, you will need at least 20
qualifying quarters within the 10-year period immediately before your application for
SSDIB. If you are under age 24, you will need only six qualifying quarters; if you are
between the ages of 24 and 31, you will need enough qualifying quarters to account for hav-
ing worked half of the time between age 21 and your age at the onset of your disability.

SSDIB does not pay for medical care. However, after you have maintained SSDIB eli-
gibility for at least 24 consecutive months from the date of the onset of your disability, you
will automatically become eligible for Medicare. If you are disabled with amyotrophic lateral
sclerosis (ALS), you do not have to wait 24 months to become eligible for Medicare.
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If you are an SSDIB recipient who wishes to return to the work force, you may earn
in excess of $880 per month during a nine-month trial period without losing benefits. If you
are self-employed, you can either earn in excess of $880 per month or work in excess of 80
hours per week. After that, you can continue to be eligible for SSDIB while working for an
additional 36 months as long as your earnings are not considered “substantial” — that is, if
you are earning less than $1,220 per month. If you are also entitled to Medicare benefits,
those Medicare benefits can continue for up to 8 1/2 years after you return to work.

Children may also receive SSDIB benefits, but only from a disabled, retired, or
deceased parent who was eligible for Social Security benefits. Sometimes benefits are also
available to the spouse or divorced spouse of an insured disabled person.

SSDIB Offset

If you are a disabled worker under age 65 and you receive workers’ compensation
benefits for lost wages (indemnity), it is possible that your indemnity payments could cause
your SSDIB benefits to be reduced if your combined SSDIB and workers’ compensation
indemnity benefits total more than 80 percent of your “average current earnings.” Social
Security will determine your average current earnings and the amount of your SSDIB off-
set, if any. This reduction stops when you reach age 65 and your disability benefits are
replaced by Social Security retirement benefits.

1-3. Supplemental Security Income Benefits

Supplemental Security Income (SSI) is a financial needs-based public benefit pro-
gram, which provides income to the elderly, blind, or disabled. SSI is federally funded and
governed solely by federal law. SSI does not pay for medical care. However, in Colorado, if
you are eligible for SSI, you will also be eligible to have medical benefits through the
Medicaid program. An individual applying for SSI must meet strict income and resource
tests to qualify.

The monthly income limits for SSI are identical to the maximum federal SSI benefit:
$771 for an individual and $1,157 for a married couple. Generally, any asset that is spent or
disposed of by the individual in the same calendar month as it is received is considered
“income.” Income under SSI regulations consists of both earned and unearned income.

Earned income consists of your wages, as well as net earnings from self-employ-
ment. Unearned income consists of your income from other sources, including support and
maintenance furnished in cash or in kind; payments from an annuity, workers’ compensa-
tion, old-age pension, survivors and disability insurance, and unemployment benefits; pay-
ments occasioned by the death of another (which would include payments from an inheri-
tance, life insurance policy, or wrongful death action); support and alimony payments; and
earnings of and additions to a non-exempt trust of which you are a beneficiary.

Income (and resources) can also be “deemed” under SSI regulations. That is, if you
are living at home with your ineligible spouse or child, you will be deemed to have access
to a portion of the spouse’s or child’s income. Generally, an individual under age 18 living
with his or her family will also be deemed to have access to a portion of his or her ineligible
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parents” incomes. However, for individuals who do not live in the same home as their fami-
lies, the income of a spouse, child, or parent is not deemed available. For individuals who
have resident alien status and are eligible for SSI, the income and resources of a sponsor are
deemed to the individual, regardless of whether they live in the same household.

SSI exempts the first $20 per month of your unearned income, the first $65 of your
earned income, and one-half of your monthly earned income over $65. In Colorado, you
may also receive a state benefit in addition to the federal SSI benefit. These state payments
are also exempt, as are certain other types of income. These income exemptions are often
referred to as the “income disregards.”

Generally, to qualify for SSI you must have nonexempt income below $771. Earned
and unearned income from sources other than SSI, after deducting the income disregards,
will offset your SSI benefit on a dollar-for-dollar basis. An offset for other income that
reduces your SSI benefit to $0 will make you ineligible.

There are also restrictions on resources. Resources are assets consisting of cash or
other liquid assets that (1) could be converted to cash and (2) are not spent or disposed of in
the month received. Certain exempt resources, including your house, one car, your personal
property, household goods, a burial space, or a pre-paid burial plan are not counted. Non-
exempt resources are restricted to a total of no more than $2,000 for individuals and $3,000
for married couples.

Transfers Without Fair Consideration (Gifts)

Individuals often consider making gifts of their excess resources to reduce those
resources to eligibility levels. To prevent the abuse of this strategy, federal laws impose
penalty periods for certain transfers without fair consideration during the “look-back peri-
od” of 36 months preceding the filing of the SSI application. During a resulting penalty peri-
od, the individual may not qualify for SSI.

To calculate the penalty period for any transfers of resources, the total uncompensat-
ed value of all transfers made during the look-back period is divided by the maximum SSI
benefit plus any corresponding state payment. Under Medicaid law, the penalty period is
calculated by dividing the uncompensated value of the transfer by the average monthly cost
of nursing home care for an individual in the state in which the individual lives. The maxi-
mum penalty period is 36 months.

While transfers of resources are generally penalized under SSI law, certain transfers
of resources are exempt and will not incur a penalty period. These exempt transfers are
essentially the same as those for Medicaid long-term care and Home and Community Based
Services (HCBS) benefits.

1-4. Statewide Social Security Offices

Social Security Offices

General information: (800) 772-1213
For updates: www.ssa.gov
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Alamosa Office

602 Del Sol Dr., Ste. 1-A
Alamosa, CO 81101
(888) 475-0297

Aurora Office

14280 E. Jewell Ave., Ste. 250
Aurora, CO 80012

(800) 772-1213

Caion City Office

115 N. 10th St.

Canon City, CO 81212
(866) 272-5728

Colorado Springs Office
2306 E. Pikes Peak Ave.
Colorado Springs, CO 80909
(888) 880-0688

Denver Office

1500 Champa St., 2nd Floor
Denver, CO 80202

(800) 772-1213

Durango Office

103 Sheppard Dr., Ste. 120
Durango, CO 81303
(888) 472-6115

Ft. Collins Office

301 S. Howes St., 4th Floor
Ft. Collins, CO 80521
(866) 336-7385

Glenwood Springs Office
120 Midland Ave., Ste. 140
Glenwood Springs, CO 81601
(866) 220-7898

Grand Junction Office

825 N. Crest Dr.

Grand Junction, CO 81506
(866) 931-7120

Greeley Office

5400 W. 11th St., Ste. A
Greeley, CO 80634
(877) 405-9195

La Junta Office
1314 E. 3rd St.

La Junta, CO 81050
(888) 221-0429

Lakewood Office

13151 W. Alameda Pkwy.
Lakewood, CO 80228
(800) 772-1213

Littleton Office
8000 Southpark Ln.
Littleton, CO 80120
(800) 772-1213

Louisville Office
480 W. Dahlia St.
Louisville, CO 80027
(800) 772-1213

Montrose Office
1805 Pavilion Dr.
Montrose, CO 81401
(866) 758-1317

Pueblo Office
3769 Parker Blvd.
Pueblo, CO 81008
(888) 737-1761

Trinidad Office

111 Waverly Ave.
Trinidad, CO 81082
(866) 755-5009

1-5. Other Resources for Social Security
Information and Assistance

Social Security Administration
This is the official social security website. It has many videos, brochures, calculators, and other
materials regarding all aspects of social security.

WWW.S8a.80V

The National Organization of Social Security Claimant Representatives

The National Organization of Social Security Claimant Representatives provides information for
the public as well as a referral service for attorneys and representatives.

WWW.NOSSCL.OYrg
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AARP

AARP has a large section that provides additional information regarding Social Security benefits,
frequently asked questions, and up-to-date information regarding changes in laws and regulations
at the national level.

www.aarp.org/retirement/social-security

The Motley Fool

The Motley Fool site began as a tool for investors and has grown into a resource on all topics
regarding financial matters, including Social Security. They have videos on YouTube that discuss
when you should take your social security benefits as well as what to expect on Social Security.
www.fool.com
https://www.youtube.com/user/TheMotleyFool

Your Congressional Representatives

Your Senators and Representatives all have staff that do nothing but assist with Social Security
matters. They also listen to your concerns and suggestions regarding Social Security.
Senator Michael Bennett
Senator Cory Gardner
Rep. Diana DeGette — 1st District — Denver
Rep. Joe Negeuse — 2nd District — Boulder/Ft. Collins/Granby/Breckinridge/Vail
Rep. Scott Tipton — 3rd District — Western Slope/Telluride/Cortez/Allamosa/Pueblo
Rep. Ken Buck — 4th District — Eastern Plains/Greeley/Sterling/Limon/Trinidad
Rep. Doug Lamborn — 5th District — El Paso/Fremont/ Teller/Park/Chaffee
Rep. Jason Crow — 6th District — Aurora/Centennial/Adams County
Rep. Ed. Permutter — 7th District — Jefferson/Adams

* The author would like to thank John J. Campbell, Esq., the original author of this chapter, for all of
his work on previous editions of this chapter.
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Medicare

Michele M. Lawonn, Esq., PT., C.A.PS.
Medical-Legal Advocates, LLC

SYNOPSIS
2-1. Medicare
2-2. Medicare Benefits Covered
2-3. Appeal Rights
2-4. Resources
Exhibit 2A.  Medicare Part D Prescription Drug Benefit in 2019
Exhibit 2B. 2019 Part D Cost-Sharing

Exhibit 2C. Hospice and Part D Prescription Medications

This chapter will clarify important information you need to know about Medicare. It
also will answer your questions about eligibility requirements and enrollment processes. This
chapter outlines the services that Medicare Part A, Part B, and Part C cover, and provides a
discussion of the prescription drug program covered under Part D, which became effective
in 2006. Medicare payment policies, payment methods, and appeal processes are explained,
and the advantages and disadvantages of each are discussed.

2-1. Medicare

Medicare is a three-part federal health insurance program managed by the Social
Security Administration. It helps pay hospital and medical costs for people who are 65 years
or older, and for some people with disabilities who are under 65. Overall, Medicare is not a
“means tested” program. This means that your eligibility for Medicare benefits (except for
Medicare Parts B and D) does not depend upon the amount of your income or your
resources. The monthly premium structure changed in 2007 for Medicare Part B benefits, and
in 2011 for Medicare Part D. These premiums are now determined by your income (means
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determination). Medicare Part D has an income-related monthly adjustment amount that is
paid to Medicare.

Medicare Hospital Insurance is called Medicare Part A. It usually covers medically
necessary stays in the hospital. It also may cover skilled nursing care and rehabilitation in a
nursing facility or health care in your home after you leave the hospital. It is very important
to note that Medicare Part A does not cover doctors’ and ambulance services. Medicare Part B
covers these services (see below).

Medicare Medical Insurance is called Medicare Part B. In order to get Part B coverage,
you must choose it and pay a monthly premium. Medicare Part B reimburses at the rate of 80
percent of the reasonable charge for medically necessary covered services.

Medicare Part B covers doctors’ services, ambulance and outpatient services, preven-
tive services, and medical supplies. It also covers home health services prescribed by your
physician even if you have not been hospitalized. It must be medically necessary based on
such criteria as a change in your functional status — for example, due to a fall or injury.

The premium structure for Part B changed in 2007, and income is now considered.
This is the income-related monthly adjustment amount. The monthly premium ranges from
$135.50 to $460.50 for new enrollees. The monthly premium is significantly higher based on a
lower income if a married beneficiary has an income greater than $85,000 and files a separate
tax return, rather than a joint return. Current Medicare Part B beneficiaries are notified by
Social Security of their premiums for 2019. As the Social Security cost-of-living increase for
benefits was less than the Medicare Part B premium increase, most beneficiaries will pay less
than a $135.50 premium.

The Social Security Administration (SSA) automatically determines your Medicare
Part B premium, based on tax returns filed with the Internal Revenue Service, usually two
years prior to the determination of the premium or on the most recent federal tax return pro-
vided. You will receive a notice from the SSA each fall outlining your next year’s Medicare
Part B premium and containing instructions on how to appeal the premium amount. If you
have had a significant change in income (especially a decrease in income) due to such major
life changing events as marriage, divorce, the death of your spouse, retirement, or loss of
retirement income, you should provide the SSA with updated tax information and challenge
the premium amount.

Medicare Part C is also called Medicare Advantage. It requires eligible participants to
elect this coverage and assign their Medicare Part A and Part B benefits to a private company
approved by Medicare. Technically, Medicare Advantage plans must cover the same medical-
ly necessary services and benefits that are covered under original Medicare Parts A and B.
However, the criteria for determination of “medical necessity” and eligibility for services,
such as for rehabilitation and therapy services, may differ. These plans also may provide
additional benefits that are excluded under Medicare Parts A and B, such as wellness pro-
grams (for example, Silver Sneakers) and vision and dental care.

You either can elect to have original Medicare Parts A and B or you can elect to enroll
in a Part C plan (health maintenance organization (HMO), preferred provider organization
(PPO), or private fee-for-service plan (PFFS)). Since January 1, 2011, if you are in a Medicare
Advantage (Medicare Part C) plan and you want to change back to a Medicare fee-for-service
plan, you can disenroll between January 1 and February 14 of each year.
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Medicare Part D, which covers the prescription drug program, began in January 2006,
and is intended to cover prescription drugs as a result of the Medicare Prescription Drug
Improvement and Modernization Act of 2003. The annual open enrollment period for
Medicare Part D is from October 15 to December 7. This is also the period in which you can
change your plan enrollment. (See CMS Tipsheet No. 11219, page 5, “Understanding
Medicare Part C and D Enrollment Periods.”)

MEDICARE PART B AND PART D PREMIUMS

Tax Return Joint Tax Return Tax Return 2019 Monthly 2019 Monthly
Income Income Income (Married | Part B Premiums | Part D Premiums
(Individual) | (Married Couples) | Filing Separately) | (each person) (each person)
Up to $85,000 | Up to $170,000 Up to $85,000 $135.50 (Standard | Plan premium
premium)
Over $85,000 | Over $170,000 to $189.60 Plan premium
to $107,000 $214,000 (Standard plus $13.00
premium plus
$54.10)
Over $107,000 | Over $214,000 to $270.90 Plan premium
to $133,500 $267,000 (Standard plus $33.60
premium plus
$135.40)
Over $133,500 | Over $267,000 to $352.20 Plan premium
to $160,000 $320,000 (Standard plus $54.20
premium plus
$216.70)
Over $160,000 | Over $320,000 Over $85,000 $433.40 Plan premium
to $500,000 to $750,000 to $415,000 (Standard plus $74.80
premium plus
$297.60)
Over $500,000 | Over $750,000 Over $415,000 $460.50
(Standard
premium plus
$325.00)
Medicare Eligibility

You are eligible for Medicare if:

P You are age 65 or older and qualify for Social Security or Railroad Retirement bene-
fits, even if you are not actually receiving them;

P You are a former federal employee who retired on or after 1983;
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» You are disabled and have met the Social Security or Railroad Retirement disability
requirements for 24 months or two years;

» You have end-stage kidney (renal) disease and have been treated with dialysis for
three months (generally, you become eligible for Medicare benefits on the first day
of the third month of dialysis treatment); or

» You have Lou Gehrig's disease (ALS). You become eligible for Medicare benefits as
soon as you are determined to be eligible for Social Security Disability Income
(SSDI) benefits, without the requirement of the 24-month waiting period.

If you are age 65 or older but not eligible under the above requirements, you may still
choose to enroll in the Medicare program. You must live in the United States and have been
a citizen or legal alien for at least five years. If you choose to enroll, you must pay monthly
premiums that are generally higher than those charged to eligible beneficiaries. The 2019
Medicare Part A monthly premium for voluntary enrollees is $437 per month if you have
paid into Social Security for 29 or fewer quarters, and $240 per month if you have paid into
Social Security for 30 to 39 quarters.

How to Enroll

People who elect and receive Social Security retirement benefits before they are 65
automatically will be enrolled in Medicare at age 65. People who have been receiving Social
Security Disability benefits for 24 months also automatically will be enrolled in Medicare.
These people will receive a Medicare card in the mail from the Social Security Administration
three months before their 65th birthday (or on the 24th month of disability), along with a
notice informing them of their Medicare Part A enrollment and that they automatically will
be enrolled in Medicare Part B unless they refuse this coverage. If you are in one of these cat-
egories and do not receive your notice and card, contact the Social Security Administration.

If you have not chosen early retirement, you should apply for Medicare three or
fewer months before your 65th birthday or up to three months after your birthday month,
even if you plan to continue working. This seven-month period is the initial enrollment peri-
od. As the age of eligibility for full Social Security benefits is increasing, many people may
need to enroll in Medicare at age 65 without also registering for Social Security benefits. If
you do not apply at this time, you may miss your opportunity to timely enroll in Medicare
Parts A and B, as you can only sign up between January 1 and March 31 of each year, with
coverage beginning on July 1. This is known as the general enrollment period.

Also, there is a 10 percent penalty added to the premium for each full 12-month peri-
od an individual is late in enrolling for Medicare Part B, unless you qualify for the “Special
Enrollment Period” (such as if you have group health plan insurance coverage based upon
the current employment of you or a family member). So, it is very important that you enroll
as soon as you are eligible, unless you are still covered by your own or your spouse’s
employee health plan. Then, you can enroll for Part B at any time or during the eight-month
period beginning when the employment or group health plan coverage ends, whichever first
occurs.

Your monthly Medicare Part B premiums are deducted from your Social Security
check. If you are not yet receiving Social Security, you will be billed for these premiums.
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Please note: the Medicare Part B premium bill statement says, “Write your Medicare
number on your check or money order.” This author’s advice is to NEVER write your
Medicare number, which is your Social Security number, on a check, as this may increase
your risk of identity theft. CMS is sending beneficiaries new Medicare cards (non-Social
Security number) starting in April 2018. Your benefits will remain the same.

2-2. Medicare Benefits Covered

Benefits Covered Under Part A

Hospital Services

Hospital services (considered reasonable and medically necessary by Medicare) are
covered for a hospitalization in an acute care hospital, an inpatient rehabilitation facility
(IRF), or a long-term acute care hospital (LTAC). These services can include:

P Semi-private room and board, including special care units;
» General nursing services (not private duty nursing);

P Inpatient prescription drugs;

» Supplies;

» Use of equipment normally furnished by the hospital;

P Operating and recovery room costs;

» Blood transfusions after the first three pints;

» Diagnostic, therapeutic, or rehabilitative services and items the hospital normally
furnishes; and

P Inpatient mental health care in a psychiatric hospital (lifetime maximum benefit of
190 days, subject to daily coinsurance of $0 for days 1-60, $341 for days 61-90, and
$682 for day 91 and beyond). You are responsible for all costs beyond the lifetime
limit of 190 days.

Skilled Nursing Facility (SNF) Services

These include:

» Skilled nursing care;

P Semi-private room and board;

P Physical, occupational, and speech therapy;
» Medical social services;

P Inpatient prescription drugs; and

» Use of durable medical equipment such as wheelchairs, walkers, and special beds.
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A skilled nursing facility also may furnish intermediate and custodial care, which is
not a covered benefit. Medicare only pays if you receive skilled nursing or therapy services
or both and pays only under specific circumstances.

Hospice Services

Hospice care is concerned with maintaining a person’s quality of life as she or he
approaches death. Hospice is appropriate for people with a terminal illness who have a life
expectancy of six months or less if the disease process runs its normal course. Beneficiaries or
their designees must sign a written hospice election form with the hospice organization of
their choice, choosing hospice care over regular Medicare Part A covered benefits for the ter-
minal illness. This election can be cancelled at any time. You can continue receiving
Medicare-covered services for medical conditions not related to your terminal illness.

The Medicare Part A hospice benefit does not include payment for room and board at
a skilled nursing facility or hospice facility. However, if the beneficiary also has Medicaid
benefits, Medicaid generally will cover this cost of room and board. Hospice benefits include:

P Physician services;
» Skilled nursing care;

» Physical, occupational, and speech therapy for purposes of symptom control or to
enable the beneficiary to maintain functional skills;

» Durable medical equipment (DME) such as hospital bed and wheelchair rental;

P Pain-relieving medication and all other medications (Note: Medicare Part D
changes some of these reimbursements) (See Exhibit 2C, “Hospice and Part D
Prescription Medications”);

» Medical social services;

» Home health aide and homemaker services;
» Medical supplies and appliances;

P Spiritual, grief, and loss counseling; and

P Short-term inpatient care not for treatment of the terminal disease, but for
management of symptoms and pain.

Benefits Covered by Part A and Part B

Home Health Care Services

Medicare benefits covered by Part A and Part B pay for home health care ordered by
your physician and provided by a certified Medicare home health care agency of your choos-
ing. This benefit is limited to “reasonable” and “medically necessary” intermittent care. The
beneficiary may choose any Medicare-certified home health care agency, and there is no cost
to the beneficiary for these home health care services. Covered home health care services
include:
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» Skilled nursing care;
P Physical, occupational, and speech therapy;

P Limited services of a home health aide to assist the beneficiary with his or her
activities of daily living (ADLs) such as bathing;

» Medical social services;
» Medical supplies; and
» Equipment provided by the agency.

Medicare Benefits Covered by Part B

After the yearly deductible of $185 is met, Part B covers 80 percent of the Medicare-
approved amount of the following medically necessary services and items:

P One-time “Welcome to Medicare” physical exam during the first 12 months of
enrollment in Part B;

» Annual “wellness” visit, including a health risk assessment to:
o Establish and update beneficiary’s medical history;
© Create lists of current medical providers and medications;

© Conduct routine measurements such as blood pressure, blood sugar, height,
weight, and body mass index (BMI);

© Assess cognitive status; and

© Establish a 5 to 10 year schedule for preventive services and screenings.
P Physicians’ services;
» Ambulance services;

» Home health services prescribed by a doctor if you have not been hospitalized or
met the required three-day hospitalization to trigger Medicare Part A benefits;

» Outpatient physical, occupational, and speech therapy. The maximum yearly bene-
fit for 2019 was changed by Congress on February 9, 2018, to $2,040 for occupation-
al therapy skilled services, and $2,040 for physical and occupational therapy com-
bined. When $2,040 is reached, a special code must be added to a beneficiary’s
therapy claim. Therapy claims exceeding $3,000 for physical therapy and speech
therapy services, and $3,000 for occupational therapy services, may be subject to a
medical review process to determine if therapy services are “medically necessary”;

P Rental or purchase of durable medical equipment (DME) such as walkers, wheel-
chairs, and all-in-one commode chairs;

P Prosthetic and orthotic devices and medically necessary shoes such as for diabetics;
P Services in an emergency room, outpatient clinic, or ambulatory surgery center;

P Some hospital outpatient services and supplies (such as diagnostic x-ray tests, CT
scans, EKGs, MRIs, and radium and radioactive isotope therapy);
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P Effective January 1, 2011, due to the Affordable Care Act (Health Care Reform of
2010), these preventive services and tests are provided free of charge to the benefi-
ciary at specified intervals: vaccinations (flu, pneumonia, and hepatitis B shots, but
NOT the shingles vaccine); mammograms; Pap smears; HIV testing; and screening
tests for abdominal aortic aneurysm, bone density, cardiovascular health, colorectal
cancer, diabetes, and prostate cancer;

P Screening and/or counseling to address alcohol misuse, depression, sexually trans-
mitted infections, and obesity;

P Smoking cessation counseling, as ordered by your physician, for up to eight face-
to-face visits. You must be diagnosed with a smoking-related illness or using med-
ication that may be affected by tobacco to claim this benefit;

» Diabetes education and some supplies;

P Surgical dressings, splints, and casts;

» Limited chiropractic care;

P A percentage of the cost of oxygen and equipment;
» Kidney dialysis services and supplies;

P Kidney disease education services;

» Medical nutritional therapy services for diabetic and kidney disease patients (effec-
tive January 1, 2011, this is provided free of charge);

» Blood transfusions;

» Laboratory services;

» Cardiac rehabilitation programs;

» Pulmonary rehabilitation programs; and

» Outpatient mental health care — you pay 20 to 40 percent of the Medicare-
approved amount, depending on the type of facility providing services. You may
also have to pay an additional copayment or coinsurance amount to the hospital.

Services and Supplies NOT Covered by Medicare Parts A or B

Although Medicare has broad coverage, it does not pay for many services and sup-

plies. These non-covered services include:
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» Acupuncture;
» Custodial care in a skilled nursing facility or at home;
P Services not “reasonable” or “medically necessary” as defined by Medicare;

» Room and board costs for a person on hospice who resides at a skilled nursing
facility or hospice facility (see the “Hospice Services” section, above);

P Services the patient has no legal duty to pay for;

P Services paid by a governmental agency;



Chapter 2. Medicare

P Personal comfort items;

» Routine check-ups other than the “Welcome to Medicare” one-time physical exami-
nation done within the first 12 months of enrolling in Part B;

» Homemaker services;

» Hearing aids/examinations (Medicare does cover some hearing tests);
» Eye glasses/routine eye examinations;

» Most chiropractic services;

» Cosmetic surgery;

» Dental care;

» Optional private hospital rooms;

» Orthopedic shoes; and

P Health care while traveling outside the United States.

Medicare Benefits Covered by Part C (Medicare Advantage)

If you are entitled to benefits under Medicare Part A and also are enrolled under Part
B, you may choose to receive Medicare Part C from a Medicare Advantage plan. Medicare
Part C plans must provide the services currently available under original Medicare Parts A
and B, and usually include a prescription drug benefit. These plans may offer supplemental
benefits, for which a separate premium may be charged. Part C provides beneficiaries with
alternatives to original fee-for-service Medicare.

Medicare Advantage plans may include health maintenance organizations (HMOs),
preferred provider organizations (PPOs), and private fee-for-service plans (PFFS). There are
many different Medicare health plans available to Colorado residents, dependent upon the
person’s county of residence.

Some Medicare beneficiaries choose to enroll in Medicare Advantage plans because
the monthly premiums are lower and additional services are provided at lower costs to
them. Before enrolling in a Medicare Advantage plan, investigate whether it will meet your
particular health care and rehabilitation needs. The annual open enrollment period to
switch from original Medicare fee-for-service to a Medicare Advantage plan is October 15
to December 7. The annual Medicare Advantage disenrollment period is January 1 to
February 14, when you can switch back to original Medicare plans.

Medicare Payment Policies

As with private insurance policies, Medicare Parts A and B have deductibles that you
must pay before Medicare pays anything. Part B has a monthly premium, which is deducted
from your Social Security check. Medicare Parts A and B also have co-insurance payments
that go into effect after certain Medicare payments are made. You then must share some of
the costs with Medicare.
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Part A

The Medicare Part A hospitalization benefit has a deductible of $1,364 (in 2019) for
each “benefit period” or “spell of illness.” Medicare measures your use of Part A hospital
insurance with “benefit periods,” which also are called “spells of illness.” A benefit period is a
period of consecutive days during which medical benefits for covered services, with certain
maximum limitations, are available to you, the beneficiary. Your first benefit period begins
the first day you enter a hospital after your insurance goes into effect.

A new benefit period of 90 days of hospitalization coverage (60 full benefit days and
30 co-insurance days) begins each time you are hospitalized, if it has been at least 60 consec-
utive days since your last discharge from a hospital or skilled nursing facility. Each benefit
period is called a “spell of illness,” and the number of benefit periods or spells of illness is
unlimited. There is a deductible of $1,364 for each new benefit period or spell of illness. For
example, if you have two hospitalizations, or spells of illness, in 2019, your total deductible
amount would be $2,728.

Hospital Care

The Medicare Part A benefit allows you to receive up to 90 days of hospital care for
each spell of illness. The following is what you must pay:

P For the first 60 consecutive days, Medicare requires you to pay only the deductible
for the spell of illness, which in 2019 is $1,364. Medicare pays the remaining cov-
ered expenses.

» For the next 30 days (days 61 to 90), Medicare requires that you pay a co-payment
or co-insurance charge for each day you are in the hospital. For 2019, this daily co-
insurance rate is $341. Medicare pays the remaining covered expenses.

» Each beneficiary has a lifetime reserve of 60 days for days 91 to 150. This benefit is
not renewable. Any number of the lifetime reserve days can be used for any spell
of illness, up to the maximum the beneficiary has. So, after day 90, you may use
some or all of your 60 lifetime reserve days. The 2019 co-insurance daily charge for
each lifetime reserve day is $682. Medicare pays the remaining covered expenses
for each day, up to a 60-day maximum. A beneficiary can elect not to use these life-
time reserve days.

Skilled Nursing Care

Medicare Part A hospitalization insurance benefits provide up to 100 days of inpatient
extended care benefit coverage for skilled nursing and skilled therapy services. However,
there is no absolute right to payment for all 100 days unless they are “reasonable” and “med-
ically necessary.”

Medicare Part A pays 100 percent of all costs for the first 20 days of covered skilled
nursing care and skilled therapy services in a Medicare-certified facility after you are dis-
charged from a hospital, following the required stay of at least three consecutive days, which
does not include the day of discharge. Your care must begin within 30 days of the hospital dis-
charge. There are a few exceptions to this 30-day admit rule.
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Days 21 through 100 require a daily co-insurance rate of $170.50 in 2019, and
Medicare pays the remaining covered expenses. After 100 days, you are responsible for pay-
ment of the full amount and Medicare pays nothing. Your continued need for physical, occu-
pational, and/or speech therapy might be covered by Medicare Part B. Your room and board
is not a covered benefit. Also, you may be eligible for Medicaid payment for long-term care
and during the application process (see Chapter 4, “Medicaid”). The level of care require-
ments for skilled nursing facility coverage are very restrictive. Rarely do individuals receive
the full 100 days of coverage.

Home Health Visits

Home care services must start within 14 days of your discharge from the inpatient
hospital or skilled nursing facility. Medicare Parts A and B pay for the full approved cost of
home health visits by a Medicare-certified home health agency following a treatment plan of
care prepared by a nurse or a physical, occupational, or speech therapist and approved by
your physician. Strict requirements limit the coverage of home health services. The person
receiving services must be “confined to her or his home” or “home bound” in order to
receive home health services. This means it would take considerable and taxing effort to
leave home. The person may be able to leave home for doctor appointments, an occasional
walk or drive, or other limited trips outside the home. Another requirement is that the serv-
ices are needed only on an intermittent basis, rather than continually.

Home health care agencies must give the beneficiary a minimum of two days” notice
of their intent to either cut back or terminate services. This notice must also explain the pro-
cedure for seeking review of the termination or cut back in services. If Medicare refuses to
cover you for these types of services, you have a right to appeal this decision.

You should appeal any discharge or termination of services decision with which you
do not agree. You may want to ask an attorney or someone else knowledgeable about
Medicare to help you through the appeal process.

Hospice Care

The usual deductibles and co-payments do not apply to hospice care. Unless your
prescriptions are covered from some other source or Medicare Part D, you pay 5 percent of
the cost for prescription drugs, up to $5 per outpatient prescription. You also pay 5 percent of
the cost of respite care, up to a maximum equal to the yearly inpatient hospital deductible.
(See Exhibit 2C, “Hospice and Part D Prescription Medications.”)

Part B

Medicare Part B payment rules for covered medical services:
P Services must be reasonable and medically necessary, as defined by Medicare; and

» Medicare pays 80 percent of the approved charge after you pay your yearly
deductible of $185 in 2019. You pay the remaining 20 percent, plus any difference
between the doctor’s charge and the approved charge.
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The approved charge is the amount that Medicare considers to be the value of the
services you received. It is not always the same as the amount that the provider bills you for
the services.

Medicare Payment Methods

Under Medicare Part A, you do not have to send in any bills you receive from a par-
ticipating hospital, skilled nursing facility, or home health agency. The health care provider
will file the claim for you, and Medicare will pay its share directly to the provider. You will
then receive a Medicare Summary Notice (MSN) explaining what Medicare paid. If you dis-
agree with this payment, you have the right to appeal (see section 2-3, “Appeal Rights”).

Payment is made two ways under Medicare Part B Medical Insurance:

1) Assigned Claims. Participating physicians and health care providers who accept
assignment will bill Medicare directly. You are responsible only for 20 percent of
the approved Medicare Part B charge and not for any additional amount above the
approved charge. If the doctor is a participating physician who has agreed to take
Medicare assignment, then he or she has agreed not to charge above the Medicare
approved rate, and also to accept the Medicare approved rate as payment in full.
The simplest way to find out if the doctor is a participating physician who has
agreed to take Medicare assignment is to ask in advance.

2) Non-Assigned Claims. With this method, the physician or health care provider
sends in a completed claim form, but the payment from Medicare is paid directly
to you. You are then responsible for paying the provider the full amount of the bill
for the services provided to you. Under this method, a physician or health care
provider may bill you for the full charges, even if it is more than the Medicare
approved charge.

With non-assigned claims, you are responsible for payment of the difference between
the Medicare approved charge and the actual charge. For example, if the bill was $100 and
the Medicare approved charge was $90, you would be responsible for the difference of $10
($100 minus $90), plus 20 percent of the approved charge (20 percent times $90 equals $18),
for a total payment of $28. The doctor cannot charge more than 115 percent of the approved
charge.

Under either payment system, as Medicare Part B pays a maximum of 80 percent of
the approved charge, you must pay at least 20 percent of the approved charge plus any
unpaid part of your $185 (for 2019) annual Medicare Part B deductible. You pay your share
directly to the physician or health care provider.

The Medicare Prescription Drug Plan: Part D (Under Title 16 of the
Social Security Act)

On January 1, 2006, the Medicare prescription drug plan began. Medicare has con-
tracted with private companies to offer this drug coverage. Colorado currently has 26 stand-
alone prescription drug plans (plans that only cover drugs) provided by private insurance
companies and approved by Medicare. These plans have varying premiums, deductibles,
and benefits. (For more information, go to www.colorado.gov/dora/division-insurance; click
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on “Senior Healthcare/Medicare,” then “Prescription Drug Benefits,” then click the link that
says “Medicare Part D Colorado Options 2019.”) There are 36 Medicare Advantage (HMO,
PPO, PFES) plans and other Medicare health plans that provide prescription drug coverage
in conjunction with health care coverage. These companies offer a variety of options, with
different covered prescriptions and different costs. Medicare prescription drug plans are vol-
untary. If you want to participate, you must choose a plan offering the coverage that best
meets your needs and then enroll. In most cases, there is no automatic enrollment to get a
Medicare prescription drug plan.

Medicare prescription drug plans vary, but in general, this is how they work. When
you join, you will pay a monthly premium (cost varies from $17.40 to $113.20 for Colorado
plans) in addition to any premiums for Medicare Part A and Part B. Medicare prescription
drug plans can offer basic coverage or more generous coverage for higher premiums. Joining
is your choice. However, just as described above for enrollment in Part B, if you do not join
when you are first eligible, you may have to pay a higher premium if you choose to join
later. You will have to pay this higher premium for as long as you have a Medicare pre-
scription drug plan.

Enrollment

To enroll, you must be eligible for Medicare Part A or Part B. You can first enroll three
months before you become eligible for Medicare and until three months after you become
eligible for Medicare. This is called the “initial enrollment period.” Enrolling is your choice. A
counselor at the Colorado Senior Health Insurance Assistance Program (SHIP; (888) 696-7213)
can assist you with the selection and enrollment process. Note: after your initial enrollment
period, you can change your plan during the open enrollment period, which is from October
15 to December 7 each year. Your new Medicare prescription drug plan will begin January 1
of the following year.

You can also find up-to-date Medicare information and answers to your questions
anytime on Medicare’s official website, www.medicare.gov. Ot, you can call (800) MEDICARE
((800) 633-4227; TTY (877) 486-2048). This toll-free help line is available 24 hours a day, seven
days a week to answer your questions.

Plan Costs to You

In 2019, the standard drug benefit plan includes your payment of an annual maxi-
mum deductible of $415 (the Colorado plans range from $0 to $415) prior to payment of any
prescription drug costs. Also, effective January 1, 2012, higher income Medicare beneficiaries
have an income-related adjustment to their Medicare Part D premiums. This new income
means adjustment is estimated to affect less than 5 percent of Medicare beneficiaries. Refer to
the “Medicare Part B and Part D Premiums” rate chart in section 2-1 for premium amounts.

P If your yearly drug costs are $0 to $415 (or your deductible), you pay 100 percent of
these costs.

P If your yearly drug costs are $415.01 to $3,820 in the initial coverage, you pay
($851.25 or) 25 percent of your yearly costs and your plan pays the other 75 percent.
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P If your yearly drug costs are $3,820.01 to $7,653.75, you pay 100 percent of your
drug costs. This is called the “donut hole,” “coverage gap,” or “coverage in the
gap.” You are responsible for a total cost of $5,100 to get through the “donut hole.”
This includes your $415 annual deductible plus $851.25, which is your 25 percent
cost of drugs between $415 and $3,820 spent, plus another $3,833.75 at 100 percent
of costs while in the “donut hole.” However, effective January 1, 2011, the
Affordable Care Act legislation (health care reform) works to decrease this coverage
gap by providing a “Medicare Gap Discount Program.” In 2019, it provides a 75
percent discount on name-brand formulary drugs, and a 63 percent discount on all
generic formulary medications from manufacturers who have agreed to participate
in this discount program. This means you actually pay 25 percent for name-brand
formulary drugs and 37 percent for generic drugs while in the donut hole.

P For catastrophic coverage, in 2019, when your total expense on formulary drugs
reaches $7,653.75 (this is the total retail cost of all covered medications as well as
your deductible, co-insurance, co-payments, and discounts), you pay the higher of
5 percent of your drug costs or $3.40 per month for generic drugs and $8.50 per
month for name-brand drugs for the rest of the calendar year, your plan pays 15
percent, and Medicare pays 80 percent.

See the “Medicare Part D Prescription Drug Benefit in 2018” chart from the National Council
on Aging, attached as Exhibit 2A.

Additional Low-Income Assistance (“Extra Help”)

The 2019 monthly income figures for Low-Income Subsidy eligibility are now avail-
able. Guidelines are published following the release of the Federal Poverty Guidelines each
year in the end of January or February. The maximum income eligibility figure is set at 150
percent of the federal poverty guideline for an individual.

If your monthly income is below $1,561 ($18,735 annual income) for a single person
or $2,114 ($25,365 annual income) if you are married and living with your spouse, you may
qualify for extra financial assistance through the Low-Income Prescription Drug Subsidy
Program. Slightly higher income levels may apply if you provide half-support to other family
members living with you, or if you work or reside in Alaska or Hawaii.

Effective January 1, 2019, if your resources (including your bank accounts, stocks,
bonds, IRAs, mutual funds, life insurance policies with face values over $1,500, and real
estate, but not counting your home, car, burial plots, or irrevocable burial plan contracts) are
less than $14,390 (for a single person) or less than $28,720 (for a married couple), you may
qualify for extra help paying for your Medicare prescription drug costs. You can apply for
this Low-Income Subsidy through the SSA or your State Medical Assistance Office. If the SSA
can determine your eligibility by its internal records, an application will be sent to you. For
others, you must apply.

The amount of subsidy you get depends on your income and resources. You still
must join a Medicare prescription drug plan for Medicare to pay for any of your drug costs.

If you qualify for the Low-Income Subsidy or “Extra Help” program, you will have
continuous drug coverage and will pay only a small amount for your prescriptions. The SSA
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(at (800) 772-1213, TTY at (800) 325-0778, or www.ssa.gov) can provide more information on
the Low-Income Subsidy for prescription drug costs and information on how to apply for it.

2-3. Appeal Rights

Medicare beneficiaries are required to receive written notice of termination of servic-
es, non-coverage, and cutbacks in coverage pursuant to Medicare Parts A and B. Original
Medicare Parts A and B Fee-For-Service Plans have five levels of appeals of the denial of
payment of services. (See https://www.cms.hhs.gov/OrgMedFFSAppeals; see also
www.medicareadvocacy.org for numerous articles.) The notice should state the appeal proce-
dure you need to follow.

Most appeals must be written, and must be filed within the number of days stated on
the notice. It is recommended that all appeals and related correspondence be sent via certi-
fied mail, with a return receipt requested, so you have proof that you sent your appeal and it
was done on time. Usually the appeal forms are included with the notices. Otherwise, the
appeal forms can be obtained from the Medicare website at www.medicare.gov. Note: if you
have a Medicare Advantage Plan (Medicare Part C), you need to read your plan materials
carefully to learn how to file an appeal and whether you have the right to an “expedited
review” or fast appeal.

Parts A and B

Call the Colorado Quality Improvement Organization, Kepro, toll-free at (844) 430-
9504 to appeal a denial of Medicare approval for a hospital admission, continued hospital
stay, discharge, or termination of services.

If you feel your Medicare-covered services from a hospital, skilled nursing facility,
home health care agency, comprehensive outpatient rehabilitation center, or hospice are end-
ing too soon, you might have the right to a “fast” or “expedited” appeal with an independent
reviewer to determine if your services should continue. You have by noon on the next calen-
dar day after receiving the Notice of Discharge or Service Termination to appeal this decision
for the Quality Improvement Organization Redetermination, which has 72 hours (3 days) to
make its decision. Your second level of appeal is to the Qualified Independent Contractor
and must be done within 72 hours of the first denial. It also has 72 hours to give its decision.

If you still have concerns with this decision, your third level of appeal is to file an
appeal within 60 days to the Office of Medicare Hearings and Appeals. You then follow the
procedure and timelines as stated for a regular appeal. The Colorado Senior Health
Insurance Assistance Program (SHIP), (888) 696-7213, (303) 894-7944, or (800) 930-3745 (toll-
free), can assist you with filing an appeal.

Original Medicare Parts A and B plans send you a Medicare Summary Notice (MSN)
every three months. This MSN lists all the services you have had and states whether
Medicare paid for these services. It also states your appeal rights. If Medicare denies pay-
ment of your claim, you may ask for an informal review or redetermination of the decision
from the Medicare contractor by:
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1) Circling the items you disagree with on the MSN;

2) Writing an explanation on the MSN, which is signed and dated;

3) Including your telephone number;

4) Attaching any supporting documentation to the redetermination request;

5) Sending the MSN or a copy by certified mail, return receipt requested, to the Fiscal
Intermediary (FI), Carrier, or Medicare Administrative Contractor (MAC) listed in
the appeals section of the MSN; and

6) Keeping a copy of all documents you send.

You must ask for that review within 120 days of the date of the decision in the MSN.
If you still disagree with Medicare’s decision of redetermination, you have 180 days from the
date you receive this second denial of payment to submit a written request for review and
reconsideration to the Qualified Independent Contractor (QIC). This is the second level of
appeal. If you disagree with the independent review, and the amount in dispute is $160 or
more, you may ask for a formal hearing from the Office of Medicare Hearings and Appeals
from an Administrative Law Judge (ALJ). This is the third level of appeal. You must do so
within 60 days of Medicare’s review decision. If you still disagree with the decision of the
Office of Medicare Hearings and Appeals, you then can appeal within 60 days to the
Medicare Appeals Council, which ultimately may decline a review. This is the fourth level of

appeal.

Your fifth and final avenue of appeal is to the federal district court for judicial review
if the amount in dispute is $1,630 or more for appeals filed in 2019. If both you and Medicare
maximize the time limits allowed for sending an appeal and giving a redetermination, your
final appeal to the federal district court can take almost 23 months. Considering the present
caseload of Colorado federal district court judges, it probably will take in excess of a year for
your appeal to be determined, unless your appeal can be expedited.

Supplemental Health Insurance (Medigap)

Since Medicare does not pay all your medical or long-term care expenses, private
insurance companies sell insurance to supplement Medicare, which is known as “Medigap”
coverage. Supplemental Health Insurance is especially important to have for covering your
daily co-insurance charges and deductibles, such as for hospitalization in days 61 through
150, skilled nursing facility days 21 through 100, and Medicare Part B 20 percent beneficiary
responsibility for charges. It is highly recommended coverage. See Chapter 3, “Health
Insurance Beyond Medicare,” for information on Medigap or supplemental coverage. There
is a six month open enrollment period starting the first month you are 65 years old and
enrolled in Medicare Part B.

Medicare Information Resources

If you need help or more information, an excellent Medicare resource is the nonprofit
organization, the Center for Medicare Advocacy, Inc. Its website is
www.medicareadvocacy.org. It has a large library of excellent articles on a variety of
Medicare topics.
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You also can look at www.medicare.gov. This is Medicare’s official consumer website,
where you can find the most up-to-date Medicare information and answers to your ques-
tions anytime. You also can call (800) MEDICARE ((800) 633-4227; (877) 486-2048 for TTY
users). This toll-free help-line is available 24 hours a day, 7 days a week, and has customer
service representatives to answer your questions in either English or Spanish. These cus-
tomer service representatives, however, may not be willing to answer any questions from
currently non-eligible Medicare beneficiaries, such as family members of a beneficiary or
educators.

The SSA sends free booklets providing detailed information on Medicare when you
enroll. Also, the SSA provides periodic updates to information concerning Medicare Part A
and Part B, as these programs are subject to change and review by Congress and the Centers
for Medicare and Medicaid Services, formerly Health Care Financing Administration (HCFA).

The “Medicare & You 2019” handbook should have been mailed to each Medicare
beneficiary between late October and late November 2018. You can also view it at
www.medicare.gov (Click on “Forms, Help, & Resources,” then “Publications,” then
“Medicare & You 2019,” or call (800) MEDICARE ((800) 633-4227) to request a copy. TTY users
should call (877) 486-2048.)

2-4. Resources

See section 5-6, “Resources,” in Chapter 5, “Government Programs and Financial
Assistance,” for county Department of Human Services offices. See Appendix B, “Legal
Resources,” for a list of legal aid services in various Colorado locations. See section 11-6,
“Resources,” in Chapter 11, “Arm Yourself with Consumer Protection Information,” for a list
of Area Agencies on Aging. For more information about Medicare and Medicaid, call your
nearest senior center.

Medicare Information:

U.S. Department of Health and Human Services
Provides counseling and information on Medicare benefits, eligibility guidelines, etc.
200 Independence Ave., SW
Washington, D.C. 20201
(877) 696-6775
www.hhs.gov

The Center for Medicare Advocacy, Inc.
National nonprofit organization and excellent Medicare resource.
National office:
PO. Box 350
Willimantic, CT 06226
(860) 456-7790
www.medicareadvocacy.org
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Washington, D.C. office:

1025 Connecticut Ave. NW, Ste. 709
Washington, D.C. 20036

(202) 293-5760

Centers for Medicare and Medicaid Services
7500 Security Blvd.

Baltimore, MD 21244
WWW.CINS.gov

Kepro
Rock Run Center, Ste. 100
5700 Lombardo Center Dr.
Seven Hills, OH 44131
(844) 430-9504 (toll-free)
(216) 447-9604
(844) 878-7921 (fax)
www.keprogio.com

Medicare Claims and Helpline
(800) 633-4227 (1-800-MEDICARE)
(877) 486-2048 (TTY)
www.medicare.gov

Social Security Administration
The local office locator is on the main webpage, www.ssa.gov. You can also send an e-mail from a
link on the main page. Click on “Contact Us” link at top of web page.

(800) 722-1213

(800) 325-0778 (TTY)

WWW.S52.80V

Tricare for Life
Correspondence address — Colorado is in the West Region for claims filing
PO. Box 7889
Madison, WI 53707
(866) 773-0404
(866) 773-0405 (TDD)
(608) 301-2114 and (608) 301-3100 (correspondence fax numbers)
www.tricare4u.com — Click on the “Contact Us” link for numerous telephone numbers and
email contact form.
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Health Insurance Counseling for Information:

Colorado Senior Health Insurance Assistance Program (SHIP)
Provides Medicare denial of services appeal filing assistance and answers questions about Medigap
policies, long-term care insurance, Medicare rights and protection, and Medicare health plan choices.

1560 Broadway, Ste. 850

Denver, CO 80202

(303) 894-7490

(888) 696-7213

www.colorado.gov/dora/division-insurance; click on “Senior Healthcare/Medicare”
under “Insurance Types”

AARP — Colorado Chapter
Provides counseling and information on health insurance to AARP members.

303 E. 17th Ave.

Denver, CO 80203

(866) 554-5376
http:/states.aarp.org/region/colorado

Colorado Division of Insurance
Provides information on Medicare benefits, Medigap, etc.

1560 Broadway, Ste. 850

Denver, CO 80202

(303) 894-7499

(303) 894-7490 (consumer information)
(800) 930-3745
www.colorado.gov/dora/insurance

Colorado Gerontological Society and Senior Answers and Services
Provides counseling regarding health insurance issues, Medicare, etc.

1330 Leyden St., Ste. 148
Denver, CO 80220

(303) 333-3482
WWW.Senioranswers.org

National Council on Aging

251 18th St. S., Ste. 500
Arlington, VA 22202
(571) 527-3900
WWW.NC0a.org

© 2010-2019 Michele M. Lawonn
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Exhibit 2A.
Medicare Part D Prescription Drug Benefit in 2019

https://ncoa.org/wp-content/uploads/Donut-Hole-2019.pdf
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Exhibit 2B.
2019 Part D Cost-Sharing
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Chapter 2. Medicare

Exhibit 2C.
Hospice and Part D Prescription Medications

Hospice and Medicare Part D Prescription Drugs

While hospice care is a covered service under Medicare Part 4, it is important to understand how
medications may be paid for when a beneficiary elects hospice, as outlined below.

How medications are supplied

Once a Medicare beneficiary elects the hospice benefit, the hospice provides all drugs to manage
the pain and symptoms associated with the patient’s terminal illness.

However, in many cases, hospice patients continue to take medications not directly related to their
terminal illness. The hospice does not provide these medications; instead, the patient’s Part D drug
plan continues to fill medications for management of conditions not directly related to the terminal
illness. The usual copays, coinsurance, and plan rules apply.

The Part D drug plan will require prior authorization (PA) for drugs that treat pain, nausea,
constipation, and anxiety. PA is required because these drugs are typically related to the treatment
of the patient’s terminal illness and should be provided by hospice.

Hospice supplied drugs Part D supplied drugs
e Ease suffering and manage patient’s e Treat conditions unrelated to hospice
terminal condition e Obtain from local/mail order pharmacy
e Cost no more than $5 per prescription e PartD copay/coinsurance, formulary

restrictions apply

e Require PA for drugs used to treat pain,
nausea, constipation, and anxiety

e Transitional fills do not apply

Prescription payment rules

The Centers for Medicare & Medicaid Services (CMS) provides guidance to ensure that the hospice
and Part D plans correctly pay for prescription drugs covered under each respective Medicare
benefit while ensuring timely access to needed prescription medications.

For those who elect the hospice benefit, it is important that Medicare beneficiaries and caregivers
understand the rules that the hospice provider, pharmacy, and Part D plan must adhere to.

Hospice agrees to... e Notify Part D plan at the time of hospice election or discharge

e Proactively complete and submit PA Form to Part D plan for any
drugs in the four categories noted above

e Send PA information to Part D plan in the event of a claim denial

e Provide “compassionate first fill” for those unable to get
medication in the four categories

Pharmacies will... e Receive claim denial and transmit the PA form or other
documentation to the Part D plan

e Contact hospice to determine if the denied drug will be covered by
hospice

Updated July 2017 1
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Part D plan must... o Fill prescription drugs not subject to prior authorization (PA)

e Accept PA form or other documentation from hospice as proof of
unrelated to terminal illness to override the PA requirement at point
of sale (POS)

e Accept evidence of hospice termination, PA form, or other
documentation from prescriber, hospice or pharmacy to override PA
requirement at POS

e Process hospice/Part D complaints on claim denials for the four
drug categories as the first step of the appeal process (coverage
determination)

o Standard appeal = 72 hours
o Expedited = 24 hours

References

Center for Medicare & Medicaid Services, Part D Payment for Drugs for Beneficiaries Enrolled in
Medicare Hospice

Centers for Medicare & Medicaid Services, Medicare Hospice Benefits

Updated July 2017 2
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Health Insurance Beyond Medicare

Michele M. Lawonn, Esq., PT., C.A.PS.*
Medical-Legal Advocates, LLC

SYNOPSIS

3-1. Know Medicare Gaps

3-2. Options for Supplemental Medicare

3-3. Supplemental Insurance
3-4. Protecting Customers
3-5. How to Compare Policies

3-6. Medicare Advantage Plans
3-7. Employer Group Health Plans
3-8. Long-Term Care Insurance
3-9. Resources

Exhibit 3A.  Benefits of the Ten Standardized Medicare Supplemental (Medigap)
Insurance Plans

3-1. Know Medicare Gaps

Though most retired Americans over age 65 are covered by Medicare, many do not
know its benefits and shortcomings.

Here are some of the major gaps left by Parts A and B of Medicare coverage. You
must pay for:

» The inpatient hospital deductible for each benefit period;

» Daily co-insurance for long inpatient hospital stays (over 60 days) per benefit
period;
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P Inpatient psychiatric care beyond 190 lifetime days;

P 20 percent of the Medicare-approved amounts for mental health services from doc-
tors and providers during inpatient psychiatric hospitalization;

» Daily co-insurance for Medicare-certified skilled nursing beyond 20 days per bene-
fit period;

» All nursing home care other than Medicare’s maximum of 100 skilled days;
» Home health care that is not skilled;
» The annual deductible for outpatient services;

» Co-insurance of 20 percent for outpatient hospital, doctors’, and suppliers’
services;

» Up to 115 percent of amounts in excess of Medicare-approved charges;
» Medical expenses while traveling abroad;

» Nonprescription drugs;

P Dental exams;

» Eyeglasses;

» Hearing aids;

» Equipment that is considered non-medical or custodial; and

» Physical, occupational, or speech therapy after a maintenance level is attained and
skilled therapy services are no longer indicated. However, the Jimmo v. Sebelius set-
tlement agreement clarifies “maintenance” and that “improvement” is not required
to obtain Medicare coverage for skilled therapy services.

3-2. Options for Supplemental Medicare

To fill these gaps, many retirees obtain additional insurance coverage. Options

include:

38

» Purchasing Medicare supplemental (Medigap) insurance;

» Enrolling in a Medicare Advantage plan (Medicare C), such as a health mainte-
nance organization (HMO), preferred provider organization (PPO), or private fee-
for-service (PFFS) plan;

» Continuing coverage to complement Medicare under an employer’s group
retirement plan;

» Appling for federal or state assistance programs, if eligible. Colorado has four dif-
ferent “Medicare Savings Programs” (MSP). These include Qualified Medicare
Beneficiary (QMB), Specified Low-income Medicare Beneficiary (SLMB), Qualified
Individual 1 (QI-1), and Qualified Disabled and Working Individuals (QDWI), as
well as standard Medicaid programs (visit www.colorado.gov/pacific/hcpf/
medicare-savings-programs-msp for more information);
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» Using military or veterans’ hospitals and TRICARE for Life, if eligible;

P Purchasing long-term care insurance to cover nursing home and home health care
costs; or

P Paying expenses out-of-pocket.

Some of these options are considered in more detail in the material that follows. State
assistance programs are covered in Chapter 4, “Medicaid,” and federal programs are covered
in Chapter 2, “Medicare.”

3-3. Supplemental Insurance

Standardized Plans

Medigap, or Medicare supplemental insurance, is a specialized type of insurance
that coordinates benefits with original Medicare. It specifically fills some of the gaps left by
Medicare, such as deductible and co-insurance, and, in some cases, may add additional
benefits.

In Colorado, approximately 40 companies market these plans. There are 36 Medicare
Advantage (health maintenance organization (HMO), preferred provider organization
(PPO), or private fee-for-service (PFFS) plans) or other Medicare health plans that provide
prescription drug coverage with health coverage. Federal law mandates that each state adopt
standardized Medigap benefit packages. Colorado permits the sale of 10 standardized plans
that must be labeled Plan A through Plan N (see Exhibit 3A of this chapter). Any company
selling Medigap is required to offer Plan A. Other plans are marketed at the company’s
option. Policies purchased before the standardization (May 1993 in Colorado) are subject to
standards in effect when purchased.

Effective January 1, 2006, new Medigap policies may no longer provide prescription
drug coverage, and seniors need to obtain drug benefit coverage. (See Chapter 2, “Medicare,”
for information on Medicare Part D.)

3-4. Protecting Customers

Colorado has regulations that govern Medigap policies, including:
» Each applicant must receive an outline of coverage.

P A free-look period of 30 days is provided, during which time the applicant may
cancel the policy and receive a full refund.

P The maximum pre-existing medical condition waiting period is six months from
the date the policy is in force.

P If the applicant is replacing a Medicare supplement policy, no pre-existing medical
condition waiting period by the replacement insurer is allowed if it has already
been met.
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» Medicare supplement policies must be guaranteed renewable for life. This means
that companies cannot cancel or fail to renew a policy for any reason other than
failure to pay premiums or misrepresentation.

P Agents are prohibited from selling duplicative insurance, using high-pressure
tactics, and pressuring consumers to switch policies.

P A six-month open enrollment period exists when an individual first signs up for
Medicare Part B (including disabled individuals under age 65), during which time
Medigap coverage cannot be denied because of pre-existing conditions. Disabled
individuals have a second open enrollment period when they turn age 65.

3-5. How to Compare Policies

Since all Medigap policies are standardized, comparing policies is fairly easy. When
comparing policies, consider:

» Cost. Premiums differ among companies for the same benefits, so it is important to
compare premiums. Most companies increase premiums at some defined anniver-
sary as the policyholder ages. In addition, most companies raise premiums annual-
ly as their costs go up.

» Financial stability of the company. You can contact rating companies such as
Weiss Research Inc. (www.weissratings.com, (877) 934-7778), Standard & Poor’s
(www.standardandpoors.com, (877) 772-5436), Moody’s (www.moodys.com, (212)
553-1653), or A.M. Best Company (www.ambest.com, (908) 439-2200) to check the
financial rating of a company, or check the resources at your public library or on
the internet.

» Waiting period. By law the maximum waiting period for pre-existing conditions is
six months. Some companies have shorter waits; others have no wait. In some situ-
ations, when an individual has prior creditable coverage, a company may have to
waive some or all of the waiting period.

» Customer service. Learn how efficiently claims are processed by asking friends
who have filed claims with that company or by asking your doctor’s bookkeeper.

» Health underwriting standards. A company may refuse to issue a policy because
of a pre-existing health condition, except during the open enrollment period (and
in some other limited situations).

3-6. Medicare Advantage Plans

The annual open enrollment period is from October 15 through December 7 for
Medicare beneficiaries to supplement Medicare through one of the Medicare Advantage
plans. Unlike “original” Medicare, these plans require the beneficiary to assign his or her
Medicare Parts A and B benefits to an insurance company, for example, a health maintenance
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organization (HMO), and agree to receive all Medicare benefits, gap-filling benefits, and any
extras such as prescription drugs from a network of providers set by the insurer. Medicare
Advantage plans generally do not provide the same level of skilled therapy rehabilitation
services (physical, occupational, and speech therapy) as original Medicare fee-for-service
plans.

Currently in Colorado, the Medicare Advantage plans available can be HMO plans,
preferred provider organization (PPO) plans, or private fee-for-service (PFES) plans.
However, only HMO plans will be discussed in this chapter.

Health Maintenance Organizations

HMOs provide or arrange for health services for a set monthly fee. Most Medicare
Advantage HMOs have contractual arrangements with the federal government under which
the HMO agrees to provide Medicare and supplemental benefits in return for a fixed pay-
ment from the government for each enrollee. The enrollee continues to pay the Medicare
Part B monthly premium, as well as a monthly premium to the HMO, if any.

Currently, most Medicare HMOs have a lock-in feature. That means if the patient
goes to a non-HMO doctor or hospital, neither the HMO nor Medicare will pay the bills.
A few HMOs omit this lock-in feature, which means if the patient receives services outside
the HMO network, Medicare, not the HMO, will pay the balance left by Medicare.

To be eligible to enroll in an HMO, a Medicare beneficiary must meet the following
requirements:

» Have Medicare Parts A and B,
P Live in an area served by the plan you want to join, and
» Not have end-stage kidney disease (ESRD).

To disenroll from an HMO and return to standard Medicare, the beneficiary must do
so during the annual enrollment period of October 15 to December 7 or the Medicare
Advantage Disenrollment Period (MADP) of January 1 to February 14.

3-7. Employer Group Health Plans

Many retired individuals who have Medicare also have additional health insurance
coverage resulting from their own or their spouse’s employment. These employer group
health plans (EGHPs) are secondary to Medicare. That means that Medicare pays benefits
first, and the EGHP pays what is not covered by Medicare. Unlike Medigap policies, EGHPs
are not strictly regulated by the states. This means that EGHP benefits can differ from plan to
plan and are not subject to minimum benefit requirements.

Since some plans are excellent, it may be prudent to keep the EGHP as a back-up to
Medicare if the premium is low and the benefits are good, especially for prescription drugs
and dental care. However, some EGHPs pay few benefits because the complex coordination
of benefit formulas are difficult to understand, and benefits change annually.
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3-8. Long-Term Care Insurance

Long-term care is the most common catastrophic health expense. It can range from
simple help with activities of daily living at home, such as bathing and dressing, to highly
skilled nursing care. Though families continue to provide the majority of services to elderly
relatives in the home, long-term care also is provided by nursing homes, senior centers,
home health agencies, adult day care centers, and assisted living facilities. It is estimated that
more than 60 percent of those people who live to age 65 eventually will need some kind of
long-term care. Half will stay in a nursing home less than 90 days and the other half will stay
at least several months.

Depending on location and quality, annual costs in a Colorado nursing home easily
can exceed $92,000. Medicare pays only a small percentage of nursing home costs since it
only covers short-term skilled care, usually following hospitalization. Medigap insurance and
employer health insurance plans seldom pay anything toward nursing home care.
Nationally, almost half of nursing home residents eventually are covered by Medicaid when
their assets have been spent down to the qualifying level (see Chapter 4, “Medicaid”).

It is possible to buy insurance specifically for nursing home care. New federal tax
laws give favorable treatment to those who purchase this type of insurance. Long-term care
insurance pays the policyholder a specified amount for each day that he or she qualifies for
benefits. Depending on the policy, it may make payments when the individual needs home
care, lives in an assisted living facility, attends adult day care, or resides in a nursing facility.

Some of the variables to consider when shopping for long-term care insurance are:

» Age. The risk of being admitted to a nursing home increases rapidly after age 75.
Some insurance companies will not offer long-term coverage to persons older than
80 or 82.

» How benefits are paid. Most long-term care insurance pays a fixed daily amount
rather than a percentage of the costs. Daily benefits can range from $50 to more
than $250 per day. Many policies pay actual costs up to the daily benefit selected
by the policyholder, while other plans pay the full daily benefit selected.

» Covered settings. Companies generally offer coverage for home care, assisted liv-
ing, and nursing home care. The best coverage covers all these living settings.

P Benefit triggers. Under some contracts, benefits are paid when care is medically
necessary. Most pay when the policyholder loses the ability to perform two or
more activities of daily living: dressing (should include braces and artificial limbs),
bathing, toileting, eating (should include taking medications), transferring (moving
in and out of a chair), remaining continent, or when the person suffers cognitive
impairment.

P Length of coverage. Purchasers select coverage for a specific period of time, per-
haps only for two years or indefinitely. The insurance company pays the daily ben-
efit for the number of years selected when the policyholder meets the require-
ments for services.
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» Elimination of “waiting” period. (Also called a deductible period.) This refers to
the number of days the individual must qualify for benefits before the insurance
will begin to pay benefits. Most plans offer choices ranging from no wait to a one-
year wait. The longer the wait, the lower the premium.

» Health underwriting. Most companies ask very detailed health questions before
deciding to insure the applicant. They are especially sensitive to such risks as heart
problems, leukemia, rheumatoid arthritis, Alzheimer’s disease, Parkinson’s disease,
people already bedridden, and people with known mental or physical disorders.
Companies would rather refuse business than assume a bad risk. Policies can be
later canceled if patient information is found to be inaccurate or fraudulent.

» Renewability of policies and premiums. Long-term care policies issued in
Colorado beginning July 1, 1990, must be guaranteed renewable. This means the
company will not cancel or fail to renew the policy as long as the insured pays the
premiums on time. Policies issued in Colorado prior to 1990 might not be guaran-
teed renewable. The premium is determined by the applicant’s age at the time the
policy is issued, and usually does not increase because the policyholder ages,
although it may eventually be raised for everyone.

» Inflation protection. Consumers can purchase benefit increase options to protect
against the rising costs of long-term care. This kind of protection increases premi-
ums but is a very important benefit.

For more information, see Chapter 7, “Long-Term Care Insurance.”

3-9. Resources

Colorado Division of Insurance
1560 Broadway, Ste. 850
Denver, CO 80202
(303) 894-7499
(800) 930-3745
www.colorado.gov/pacific/dora/senior-healthcare-medicare
dora_ins website@state.co.us

Colorado State Health Insurance Assistance Program (SHIP)
1560 Broadway, Ste. 850
Denver, CO 80202
(888) 696-7213
www.colorado.gov/dora; click on “Senior Healthcare/Medicare” under “Help Center”

* The author wishes to thank former co-author John J. Campbell, Esq., for his previous contributions
to this chapter, as well as his kindness, mentorship, and humor. Mr. Campbell passed away unexpect-
edly in April 2017.
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Exhibit 3A.

Benefits of the Ten Standardized Medicare
Supplemental (Medigap) Insurance Plans

MEDIGAP BENEFITS | A B |C |D |HF G [K L M N
BY TYPE OF PLAN

Part A Inpatient X | X X [X X | 50%2 75%?2 50% X
Hospital Deductible

Part A Coinsurance X X X X X X | X X X X
days 61-90

Part A Coinsurance X X X X |X X | X X X X
60 lifetime reserve days

100% of Medicare X X | X X |X X |X X X X
covered expenses for

additional 365

lifetime days

Part B Coinsurance X X | X X [X X | 50%2 75%?2 X X3
Reasonable cost of X X | X X [X X | 50%2 75%?2 X X
3 pints of blood

Part A Skilled Nursing X X [X X | 50%2 75%?2 X X
Facility Coinsurance

Part B Deductible X X

Foreign Travel X X [X X X X
Emergency

(up to plan limits)

Part B Excess Charges X X

Prescription Drugs#

Part A Hospice & X | X | X | X |X X | 50%2 75%2 X X
Respite Care

NOTE: Minnesota, Wisconsin, and Massachusetts have different standardized Medigap plans.

1. Plan F will no longer be offered for enrollment on and after January 1, 2020. However, Plan G has
the same benefits, except it does not cover the Medicare Part B deductible. Medigap F policies are
also available with a high deductible plan. If you choose this option, you must pay for Medicare-
covered costs up to the deductible amount ($2,300 in 2019) before your Medigap plan pays any-
thing.

2. For Plans K and L, after you meet your 2019 yearly out-of-pocket limit of $5,560 for Plan K and
$2,780 for Plan L and your Part B deductible of $185, the Medigap plan pays 100 percent of all
covered services for the rest of the calendar year (Part A & Part B Coinsurance).

3. Plan N pays 100 percent of the Part B coinsurance except for a copayment of up to $20 for some
office visits and up to $50 for emergency room visits not resulting in a hospital inpatient admission.

4. The prescription drug benefits are no longer offered.
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Medicaid

Sean Bell, Esq.
Bell Law Firm, LLC

SYNOPSIS
4-1. Medicaid
4-2. Long-Term Care
4-3. Medicaid Payment for Medicare Premiums, Deductibles, and Co-Payments

4-4. Resources

The purpose of this chapter is to highlight important information about Medicaid.
The information is provided for general educational purposes. This is an important topic that
is also subject to much potential change. As such, all numbers and qualification criteria must
be verified with a professional or other appropriate advisor.

4-1. Medicaid

Medicaid is a federal-state medical assistance program for low-income recipients of
public benefit programs. Medicaid provides more complete coverage than does Medicare,
without significant payments from the beneficiaries. Only low-income persons with limited
resources who are elderly, blind, disabled, or are low-income families can receive Medicaid.
An eligibility guideline chart is available at www.colorado.gov/pacific/sites/default/files/
April%202019%20Medicaid % 20Income % 20Chart. pdf.

Who Receives Medicaid?

Medicaid was created as an add-on health benefit to two welfare programs:
Supplemental Security Income (SSI) and Aid to Families with Dependent Children (AFDC).
AFDC was replaced by the Temporary Assistance for Needy Families (TANF) program.
Recipients of either SSI or TANE or those who would qualify for AFDC if it still existed, are
eligible for Medicaid, as are Old Age Pension (OAP) recipients who are disabled or more
than 64 years of age. People who would continue to receive those benefits except for earned
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income or cost of living increases often continue to receive Medicaid. Women with breast or
cervical cancer may also qualify if they lack health insurance.

The eligibility rules for elderly or disabled people generally use the SSI income and
resource rules. Total resources (bank accounts, property, etc.) may not exceed $2,000 for an
individual, or $3,000 for a married couple. Some property does not count as a resource, like
your residence, your car, some funeral items or plans, wedding jewelry, and life insurance
with a cash value of $1,500 or less. For long-term care (see section 4-2, below), the income
cap is three times the SSI payment standard for one, or $2,313 per month for 2019. For addi-
tional income and resource rules for couples, see “Spousal Protection” in section 4-2, below.

There are many additional eligibility rules, including citizenship requirements, spe-
cial requirements for long-term care, and severe transfer restrictions (see “Estate Planning”
in section 4-2, below).

What Services Are Covered?

In Colorado, Medicaid covers most necessary services, including hospital, nursing
home, physician, prescriptions, medical supplies and equipment, skilled home care (nurse
or Certified Nursing Assistant required), and assistance with transportation. In addition,
non-skilled or personal in-home services are provided by Home and Community Based
Services (HCBS) programs for specific groups such as the elderly and people with develop-
mental disabilities, mental illnesses, AIDS, or other chronic disabilities.

While there is a co-payment for some services ($.50 to $10 or more in Colorado),
Medicaid generally pays the entire charge approved by the Medicaid program. Additionally,
most nursing home residents must pay all but $86.95 per month of their income toward
their care. Medicaid is the payor of last resort, so other insurance, including Medicare, must
pay first.

Visit www.colorado.gov/pacific/hcpf/colorado-medicaid for a list of covered services.

How to Apply for Medicaid

Apply for Medicaid at your county Department of Social or Human Services. You
can also apply online at www.coloradopeak.secure.force.com. If you are receiving SSI, bring
your SSI award letter. If you are eligible for SSI but are not receiving it, first go to your local
Social Security office to apply for SSI. You can apply for OAP and Medicaid at the county
Department of Social Services at the same time. Nursing home residents apply in the coun-
ty in which the nursing home is located.

You will need to be able to verify income, resources, age, and disability, if any. You
should bring the following documents with you:

» Proof of all income, including investment income, if any;
P Bank statements for all accounts;
P Copies of title or other proof of ownership of any real estate or other assets;

» Copies of life and health insurance policies;
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» Proof of age, such as a birth certificate; and
» Medicare and Social Security cards.

While you may be asked to come back for another appointment with any documen-
tation that is lacking, you have a right to sign the first page of the application when you
first come in. This serves as your application date. If you cannot travel to the office, a
responsible person can apply on your behalf.

Nursing home residents should tell the nursing home staff that they are applying
for Medicaid. The law prohibits a nursing facility from requiring a third-party guarantee of
payment.

4-2. Long-Term Care

Nursing home and Home and Community Based Services (HCBS) are available only
when there is a medical need for nursing home-level care. HCBS may be available to help a
recipient stay in his or her home, but only when the cost to the program is less than the cost
of a nursing home. Twenty-four-hour care is not available in the home, since it would cost
more than nursing home care. Because of the cost of long-term care, the income limit for eli-
gibility is three times the SSI payment level (approximately $2,313 in 2019), but see the
“Estate Planning” subsection below for exceptions. There was a recent change to require
proof of disability for long-term care.

Program of All Inclusive Care for the Elderly (PACE)

Another option available to frail elders is known as the Program of All Inclusive Care
for the Elderly (PACE). This program provides comprehensive health care and supportive
services for people 65 years and older. In the Denver metro area, the PACE contract is current-
ly managed by InnovAge (www.myinnovage.org or (720) 974-2411). In Colorado Springs, the
PACE contract is managed by Rocky Mountain PACE (www.rmhcare.org or (719) 314-2327); in
Pueblo, it is managed by InnovAge (www.myinnovage.org or (719) 553-0400); in Delta and
Montrose, it is managed by Senior CommUnity Care (www.seniorcommunitycare.org or
(970) 835-8500 in Delta and (970) 252-0522 in Montrose). For more information, contact your
local PACE provider or your county Department of Social Services.

Estate Planning

Even with the higher income cap, many people who have income too high to quali-
ty for Medicaid long-term care are still unable to pay for nursing home care (since nursing
homes charge more than $2,313 per month). In those cases, a trust — sometimes known as
an “income trust” or “Miller trust” — may set aside enough income to make an individual
eligible. Other forms of estate planning may preserve some assets. However, transfers to
create eligibility can result in severe penalties, particularly if made within five years before
applying for Medicaid. Because of the possible penalties, any financial planning should be
done by an attorney with Medicaid expertise.
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Spousal Protection

The “Spousal Protection rule” allows a spouse who remains at home to avoid pover-
ty by keeping between $2,058 and $3,160.50 of the couple’s monthly income, while the insti-
tutionalized spouse receives Medicaid. The community spouse generally may also keep his
or her IRAs, pensions, other exempt property as described above under general Medicaid
eligibility rules, and up to $126,420 in non-exempt resources. The spousal protection rules
are indexed to the Consumer Price Index and change yearly.

Estate Recovery

Under a program known as the Colorado Estate Recovery Program, the state can
recover Medicaid expenditures from the recipient’s estate after he or she dies. The estate
recovery program applies to people who were 55 years of age or older when they received
such assistance, as well as to all institutionalized individuals. The program permits the state
to file a claim against an individual Medicaid recipient’s estate, including a lien on the
home. After the person dies, the state can enforce the lien and recover the expenses paid by
Medicaid from the proceeds of the sale of the property. No action is taken against the prop-
erty while the Medicaid recipient is still living.

The home may be protected from recovery if a surviving spouse or dependent child
is still living there. There are other exceptions to recovery. It is important to consult with an
attorney knowledgeable about Medicaid eligibility concerning these provisions, since they
are complex and subject to change.

Look-Back Period

All transfers made on or after February 8, 2006, whether to individuals or to trusts,
are subject to a five-year look-back period rather than the prior three-year look-back period.
This makes the application process more difficult and could result in more applicants being
denied for lack of documentation, given that they will need to produce five years” worth of
records instead of three years.

Penalty Period Start Date

Under the old rules, if you made a transfer within the three years prior to a
Medicaid application, you would incur a penalty period based on the amount of the gift.
The penalty period would begin on the month that you made the transfer. The current law
shifts the start of the period of ineligibility for a transfer of assets from the first day of the
month of the transfer to the later of that date or “the date on which the individual is eligible
for medical assistance under the State plan and would otherwise be receiving institutional
level care.” So, what does this mean? First, the penalty period does not begin until the indi-
vidual moves to the nursing home or requires a level of care that is equal to nursing home
care. Second, the penalty period does not begin until the person would be eligible for
Medicaid, meaning until he or she has spent down to $2,000 (or a different asset limit in
some states).
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The Effective Date

The transfer rules apply to all transfers occurring on or after the date of enactment
of the DRA (February 8, 2006). Transfers made before February 8, 2006, are outside the look-
back period, so they do not result in a transfer penalty.

4-3. Medicaid Payment for Medicare Premiums,
Deductibles, and Co-Payments

People whose income makes them ineligible for Medicaid may still qualify for one of
three Medicaid programs that pay Medicare-related costs.

A Qualified Medicare Beneficiary (QMB) receives payment by Medicaid of all
Medicare premiums, deductibles, and co-pays. The QMB income maximum is $1,061 for one
person, and $1,430 for a couple.

Similarly, a Special Low-Income Medicare Beneficiary (SLMB) receives only payment
of Medicare premiums. The SLMB income maximum is higher: $1,269 for one person or
$1,711 for two.

Finally, a similar program called QI-1 can provide assistance with Medicaid premi-
ums with income up to $1,426 for one person and $1,923 for two, but any assistance is sub-
ject to the availability of state funding.

Note that some earned income may be excluded for all three of these income caps,
and that the income caps change annually as poverty figures are changed.

4-4. Resources

For more information about Medicaid, contact an appropriate professional, call your
nearest senior center, visit the State of Colorado’s website at www.healthfirstcolorado.com, or
visit your local county Department of Social Services office.

See a list of county Departments of Social Services in section 5-6, “Resources.”
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SYNOPSIS
5-1. Old Age Pension

5-2. Supplemental Nutrition Assistance Program (SNAP)

5-3. Energy Assistance Programs
5-4. Veterans’ Benefits

5-5. Telephone Assistance Program
5-6. Resources

5-1. Old Age Pension

The Colorado Old Age Pension (OAP) program provides a minimum level of income
to needy Colorado residents age 60 or older. To qualify, an applicant’s countable income
must be less than the OAP standard of need, which is $788 ($1,576 for a married couple).
An applicant’s resources must be below $2,000 for a single person, $3,000 for a couple.

The benefit calculation and resource rules are similar to those used in the SSI program.

Applications may be filed at the County Department of Human Services (see
“Resources” in section 5-6, below). Documents to bring include:

» Proof of age (birth certificate);

P Proof of citizenship or resident alien status (birth certificate or naturalization
certificate);

» Proof of Colorado residency (photo ID, mail);
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P Proof of income and assets;

P Social Security or Supplemental Security Income (SSI) award letters or copies of
checks;

P Bank statements; and

» Copies of life insurance policies.

5-2. Supplemental Nutrition Assistance Program (SNAP)

Seniors with limited income and resources may be eligible for the supplemental
nutrition assistance program, or SNAP In general, people age 60 or older, living alone, must
have gross income of less than $1,316 per month, and non-exempt resources of less than
$3,500 to qualify. The limits are higher for couples and larger households. SSI and OAP recip-
ients are automatically eligible for at least a minimal SNAP award.

The value of the SNAP award depends on the household income.

Household Income Limits
Size Gross Income per Month Size Gross Income per Month
1 $1,316 6 $3,656
2 $1,784 7 $4,124
3 $2,252 8 $4,592
4 $2,720 8+ Add for each: $468
5 $3,188

Applications may be filed at the local county Department of Human Services offices.
See “Resources” in section 5-6, below.

Colorado also recognizes categorical eligibility for food stamps where any member
of the household also is eligible for Temporary Assistance for Needy Families (TANF),
County Diversion Assistance, or State Diversion Assistance, and where all members of the
household are eligible for SSI.

5-3. Energy Assistance Programs

The Governor’s Energy Office (GEO) offers free energy efficiency upgrades and
safety inspections for income-eligible households. The Energy $aving Partners (E$P) pro-
grams aim to lower energy bills, eliminate unsafe conditions, and improve the comfort of
their recipients.

As energy costs continue to rise, investing in residential energy efficiency improve-
ments becomes more attractive and more economically sensible. Unfortunately, limited dis-
cretionary income prevents many households from responding to price signals and incen-
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tives. At the same time, the burden of energy costs upon household income is the greatest
for these consumers.

An average household consumes about 900 therms of gas and about 8,000 kilowatt
hours (kWh) of electricity per year. Various factors affect the amount of energy that a house-
hold consumes, including the thermal efficiency of the home, the operating efficiency of the
heating system, the number of occupants, the age of appliances, and consumption behav-
iors of the occupants. Recognizing the variability in needs, the GEO has designed a variety
of energy efficiency services that are provided free of charge to eligible recipients.

There are many benefits to the home efficiency services provided by the GEO. Its
programs are designed to assist income-qualified households, so reducing the recipient’s
energy costs is a top priority. In addition to reducing utility costs, its services offer a wide
range of non-energy-related benefits. Because the GEO’s services often include health and
safety inspections, recipients can avoid hazardous conditions that could lead to fires or
unsafe buildup of carbon monoxide. Recipients of these services will also benefit from a
more comfortable living space as a result of increased climate control.

If you have received assistance from any of the following programs in the past 12
months, you are automatically eligible for the GEO’s services: the Low-Income Energy
Assistance Program (LEAP; described below), Temporary Assistance for Needy Families
(TANEF), Supplemental Security Income (SSI), OAF or Aid to the Needy Disabled (AND).
You also may qualify if you are on Medicaid. Apply for the GEO’s services by calling (866)
432-8435 or contacting your local county Department of Human Services. (See “Resources,”
section 5-6.)

An important energy assistance program is LEAE, which helps participants pay for
winter home heating costs. To be eligible, your family household income needs to fall within
165 percent of the federal poverty level guidelines (see chart below), you must pay home
heating costs to an energy provider or as part of your rent, and you must be a permanent
and legal resident of the United States and Colorado. Applications will be accepted from
November 1 through April 30.

LEAP Eligibility

People in Household Gross Monthly Income Limits
1 $1,670

$2,264

$2,858

$3,452

$4,046

$4,640

$5,234

$5,828

8+ Add for each: $594
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You can apply for LEAP at your local county Department of Human Services or by
calling (866) HEAT-HELP (866-432-8435). You also can download a LEAP application and
apply online at www.colorado.gov/pacific/cdhs/leap. Click on “How Do I Apply.” The appli-
cation is available in English and Spanish.

5-4. Veterans' Benefits

Two programs provide benefits for disabled veterans.

Veterans with service-connected disabilities may be entitled to a compensation
benefit regardless of their income or resources. The amount of the benefit depends on the
level of disability. Veterans who are rated as being more than 30 percent disabled also are
entitled to a benefit for their dependents.

Veterans with nonservice-connected disabilities also may be entitled to a pension
benefit, but only if they are permanently and totally disabled and have limited income and
assets.

When a veteran dies, the surviving spouse and minor children may be eligible for
pension benefits if the survivors’ incomes are below a certain level. If the death was due to
a service-connected disability, the surviving spouse is eligible for benefits that are not
income based.

Medical care is provided at Veterans Administration (VA) hospitals and clinics for all
service-related medical conditions.

Hospital care at VA hospitals and nursing home care at VA nursing homes is available
to veterans who have service-connected disabilities, who receive a VA pension, or who fall
into other special categories, such as former prisoners of war. Hospital care may be provided,
as space is available, to other veterans, if the veteran’s income is below the eligibility limit.

The Veterans Administration may contribute to the cost of burial, headstone or
marker, and a burial flag. The veteran may be eligible to be buried in a national cemetery.

To apply for VA benefits, write, call, or visit your local VA regional office. In Denver, it
is at 155 Van Gordon St., Lakewood, CO 80228, online at www.va.gov, telephone: (800) 827-
1000. Or contact the Colorado Division of Veterans Affairs, 1355 S. Colorado Blvd., #113,
Denver, CO 80222, telephone: (303) 284-6077, online: www.colorado.gov/vets.

Applicants for VA benefits are advised to seek the assistance of a veterans” advocate
such as the Colorado Division of Veterans Affairs.

See Chapter 6, “Veterans’ Benefits,” for more information.

5-5. Telephone Assistance Program
The Colorado Low Income Telephone Assistance Program (LITAP), also called

“Lifeline,” provides for a discount on basic phone services for individuals receiving benefits
from Old Age Pension, Aid to the Blind, SSI, and Aid to the Needy/Disabled. All telecommuni-

54



Chapter 5. Government Programs and Financial Assistance

cations companies that operate in the state are required to offer LITAP. Discounts vary. There
also may be a discount for installation of new phone service. For information on how to apply,
call (800) 782-0721 or (303) 866-5700 for the Colorado Department of Human Services.

5-6. Resources

County Departments of Social Services

For updates, go to www.colorado.gov/cdhs and click on “Contact Your County.”

Adams County

11860 Pecos St.
Westminster, CO 80234
(720) 523-2000

Alamosa County

8900 C Independence Way
Alamosa, CO 81101

(719) 589-2581

Arapahoe County
14980 E. Alameda Dr.
Aurora, CO 80012
(303) 636-1130

Archuleta County

551 Hot Springs Blvd.
Pagosa Springs, CO 81147
(970) 264-2182

Baca County

772 Colorado St., Ste. 1
Springfield, CO 81073
(719) 523-4131

Bent County

215 2nd St.

Las Animas, CO 81054
(719) 456-2620

Boulder County
3400 N. Broadway
Boulder, CO 80304

515 Coffman St.
Longmont, CO 80501
(303) 441-1000

Broomfield County
100 Spader Way
Broomfield, CO 80020
(720) 887-2200

Chaffee County

448 E. 1st St., Ste. 166
Salida, CO 81201
(719) 530-2500

Cheyenne County

560 W. 6th St.

North Cheyenne Wells, CO
80810

(719) 767-5629

Clear Creek County
405 Argentine St.
Georgetown, CO 80444
(303) 679-2365

Conejos County
12989 County Rd. G. 6
Conejos, CO 81129
(719) 376-5455

Costilla County
233 Main St., Ste. A
San Luis, CO 81152
(719) 672-4131

Crowley County

631 Main St., Ste. 100
Ordway, CO 81063
(719) 267-3546

Custer County

205 S. 6th St.
Westcliffe, CO 81252
(719) 783-2371

Delta County
560 Dodge St.
Delta, CO 81416
(970) 874-2030

Denver County
1200 Federal Blvd.
Denver, CO 80204

3815 Steele St.
Denver, CO 80205

4685 Peoria St.
Denver, CO 80239
(720) 944-4347

Dolores County

409 N. Main St.

Dove Creek, CO 81324
(970) 677-2250
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Douglas County

4400 Castleton Ct.
Castle Rock, CO 80109
(303) 688-4825

Eagle County
551 Broadway
Eagle, CO 81631
(970) 328-8840

Elbert County

75 Ute Ave.
Kiowa, CO 80117
(303) 621-3149

El Paso County

1675 W. Garden of the
Gods Rd.

Colorado Springs, CO

80907

(719) 636-0000

Fremont County

172 Justice Center Rd.
Canon City, CO 81212
(719) 275-2318

Garfield County
195 W. 14th St.
Rifle, CO 81650
(970) 625-5282

Gilpin County

2960 Dory Hill Rd., Ste. 100
Black Hawk, CO 80422
(303) 582-5444

Grand County

620 Hemlock St.

Hot Sulphur Springs, CO
80451

(970) 725-3331

Gunnison and Hinsdale
Counties

225 N. Pine St.

Gunnison, CO 81230

(970) 641-3244

Huerfano County

121 W. 6th St.
Walsenburg, CO 81089
(719) 738-2810

Jackson County
350 McKinley St.
Walden, CO 80480
(970) 723-4750

Jefferson County

900 Jefferson County Pkwy.
Golden, CO 80401

(303) 271-1388

Kiowa County
1307 Maine St.
Eads, CO 81036
(719) 438-5541

Kit Carson County
252 S. 14th St.
Burlington, CO 80807
(719) 346-8732

Lake County

112 W. 5th St.
Leadville, CO 80461
(719) 486-2088

La Plata County

10 Burnett Ct., 1st FL.
Durango, CO 81301
(970) 382-6150

Larimer County

1501 Blue Spruce Dr.
Fort Collins, CO 80524
(970) 498-6300

Las Animas County
204 S. Chestnut St.
Trinidad, CO 81082
(719) 846-2276

Lincoln County
103 3rd Ave.
Hugo, CO 80821
(719) 743-2404

Logan County

508 S. 10th Ave., Ste. 2
Sterling, CO 80751
(970) 522-2194

Mesa County
510 29-1/2 Rd.
Grand Junction, CO 81502
(970) 241-8480

Mineral County
1015 6th St.

Del Norte, CO 81132
(719) 657-3381

Moffat County
595 Breeze St.
Craig, CO 81625
(970) 824-8282

Montezuma County
109 W. Main, Rm. 203
Cortez, CO 81321
(970) 564-4100

Montrose County
1845 S. Townsend
Montrose, CO 81401
(970) 252-5000

Morgan County

800 E. Beaver Ave.

Fort Morgan, CO 80701
(970) 542-3530
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Otero County

13 W. 3rd St.

La Junta, CO 81050
(719) 383-3100

Ouray County

177 Sherman St., Unit 107
Ridgway, CO 81432

(970) 626-2299

Park County

59865 Hwy. 285, 2nd Fl.
Bailey, CO 80421

(303) 816-5939

825 Clark St.
Fairplay, CO 80440
(719) 836-4139

Phillips County

127 E. Denver St., Ste. A
Holyoke, CO 80734
(970) 854-2280

Pitkin County

0405 Castle Creek Rd., Ste. 8
Aspen, CO 81611

(970) 920-5235

Prowers County
1001 S. Main St.
Lamar, CO 81052
(719) 336-7486

Pueblo County
201 W. 8th St.
Pueblo, CO 81003
(719) 583-6160

Rio Blanco County
345 Market St.
Meeker, CO 81641
(970) 878-9640

101 E. Main St.
Rangely, CO 81648
(970) 878-9531

Rio Grande County
1015 6th St.

Del Norte, CO 81132
(719) 657-3381

Routt County

135 6th St.

Steamboat Springs, CO
80477

(970) 870-5533

Saguache County
605 Christy Ave.
Saguache, CO 81149
(719) 655-2537

San Juan County
1557 Greene St.
Silverton, CO 81433
(970) 382-6150

San Miguel County

333 W. Colorado Ave., 3rd Fl.
Telluride, CO 81435

(970) 728-4411

Sedgwick County
118 W. 3rd St.
Julesburg, CO 80737
(970) 474-3397

Summit County

360 Peak One Dr., Ste. 230
Frisco, CO 80443

(970) 668-9160

Teller County

800 Research Dr., Ste. 100
Woodland Park, CO 80863
(719) 686-5518

Washington County
126 W. 5th

Akron, CO 80720
(970) 345-2238

Weld County

315 N. 11th Ave.
Greeley, CO 80631
(970) 352-1551

Yuma County
340 S. Birch St.
Wray, CO 80758
(970) 332-4877
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Veterans Resources

For more information about veterans’ benefits, see Chapter 6, “Veterans’ Benefits.”

Federal Veterans Administration
General Information Number: (800) 827-1000 or (844) 698-2311
TDD: Dial 711
WWW.va.gov

Veterans Affairs Regional Office
155 Van Gordon
Lakewood, CO 80228
(800) 827-1000
www.benefits.va.gov/denver

State of Colorado Division of Veterans Affairs
This is the primary office for the State of Colorado Division of Veterans Affairs. It is
separate from the United States Department, but provides advocacy and appeals
assistance.

1355 S. Colorado Blvd.

Bldg. C, Ste. 113

Denver, CO 80222

(303) 284-6077
www.colorado.gov/pacific/vets

In General

Denver Veterans Center (for psychological counseling)
7465 E. 1st Ave., Ste. B
Denver, CO 80230
(303) 326-0645
Crisis line: (800) 273-8255 (press 1)
www.vetcenter.va.gov

Disabled American Veterans State Office
1485 Holland St.
Lakewood, CO 80215
(303) 922-3631
www.davmembersportal.org/co/default.aspx

Colorado Legal Services Offices

The below offices help veterans with problems when dealing with government ben-
efits and will intercede on their behalf.

www.coloradolegalservices.org
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Alamosa (Alamosa, Conejos, Costilla, Mineral, Rio Grande, and Saguache counties)
Address: 603 Main St., Alamosa
Phone: (719) 589-4993

Boulder (Boulder County)
Address: 315 W. South Boulder Rd., Ste. 205, Louisville
Phone: (303) 449-7575

Colorado Springs (El Paso, Lincoln, and Teller counties; Chaffee, Custer, Fremont, and
Park counties shared with other offices)
Address: 617 S. Nevada Ave., Colorado Springs
Phone: (719) 471-0380

Craig (Eagle, Lake, Grand, Jackson, Moffatt, Rio Blanco, and Routt counties)
Address: 50 College Dr., #111, Craig
Phone: (800) 521-6968 (call before visiting)

Denver (Adams, Arapahoe, Broomfield, Denver, Douglas, Elbert, and Jefferson counties,
as well as seniors in Clear Creek and Gilpin counties)
Address: 1905 Sherman St., Ste. 400, Denver
Phone: (303) 837-1313

Durango (Archuleta, Dolores, Hinsdale, La Plata, Montezuma, Ouray, San Juan, and
San Miguel counties as well as Ute Mountain Ute and Southern Ute reservations)
Address: 835 E. 2nd Ave., #300, Durango
Phone: (888) 298-8483

Fort Collins (Larimer, Logan, Phillips, and Sedgwick counties)
Address: 211 W. Magnolia St., Fort Collins
Phone: (970) 493-2891

Frisco (Pitkin and Summit counties; Clear Creek and Gilpin seniors, call Denver office)
Address: 602 Galena St., Frisco
Phone: (800) 521-6968 (call before visiting)

Grand Junction (Delta, Garfield, Mesa, and Montrose counties)
Address: 200 N. 6th St., Ste. 203, Grand Junction
Phone: (970) 243-7940

Greeley (Morgan, Washington, Weld, and Yuma counties)
Address: 912 8th Ave., Greeley
Phone: (970) 353-7554

La Junta (Baca, Bent, Cheyenne, Crowley, Huerfano, Kiowa, Kit Carson, Las Animas,
Otero, and Prowers counties)
Address: 10 W. 3rd St., La Junta
Phone: (888) 805-5152
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Migrant Farmworker Division (all counties)
Address: 1905 Sherman St., Ste. 400, Denver
Phone: (800) 864-4330

Pueblo (Pueblo county; Custer and Fremont counties shared with other offices)
Address: 1000 W. 6th St., Pueblo
Phone: (719) 545-6708

Salida (Chaffee, Custer, Fremont, and Park counties shared)
Address: 1604 H St., Ste. 201, Salida
Phone: (719) 539-4251

For Issues Regarding Medicaid

Department of Health Care Policy and Financing
State Social Services Building
1570 Grant St.
Denver, CO 80203-1818
(303) 866-2993
(800) 221-3943 (toll-free)
711 (TDD)
24-hour Nurse Helpline for People on Medicaid: (800) 283-3221
https://colorado.gov.hcpf

For Issues Regarding Public Assistance

Department of Human Services
www.colorado.gov/cdhs

For county Departments of Human Services, look in the blue pages of your phone
book under “County” or “City Government,” or go to www.colorado.gov/cdhs and click on
“Contact Your County.”

* Sean Mandel of the State of Colorado Governor’s Energy Office (GEO) provided the overview of
the GEO’s programs for income-eligible energy assistance in section 5-3.
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Veterans' Benefits

Paul Dean Tayloe, Jr.
Denver Regional Office
U.S. Department of Veterans Affairs

SYNOPSIS
6-1. Disability Compensation
6-2. Pension Benefits
6-3. Survivor Benefits
6-4. Health Care Benefits
6-5. Services and Aids for Blind Veterans
6-6. Home Improvements
6-7. Outpatient Dental Treatment
6-8. Outpatient Pharmacy Services
6-9. Nursing Home Care
6-10.  Domiciliary Care
6-11.  Medical Care for Dependents and Survivors

6-12. Burial Benefits

6-13. Resources

A variety of benefits provided by the U.S. Department of Veterans Affairs (VA) are
available to eligible veterans and their families. This chapter focuses on benefits most likely
to be of interest to older veterans and their families.
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6-1. Disability Compensation

Disability compensation is a monetary benefit paid to veterans who are disabled by
injury or disease incurred or aggravated during active military service. The service of the
veteran must have been terminated through separation or discharge under conditions other
than dishonorable. Disability compensation varies with the degree of disability and the
number of dependents, and is paid monthly. The benefits are not subject to federal or state
income tax. The payment of military retirement pay, disability severance pay, and separa-
tion incentive payments known as SSB (special separation benefits) and VSI (voluntary sep-
aration incentives) also affects the amount of VA compensation paid.

Former prisoners of war (POW) are eligible for disability compensation if they are
rated at least 10 percent disabled from certain conditions presumed by federal law to be
related to the POW experience. Former POWs who were imprisoned for at least 30 days are
also eligible by federal law for certain presumptive conditions.

The Specially Adapted Housing Grants help veterans with certain service-connected
disabilities adapt or purchase a home to accommodate the disability. You can use SHA grants
in one of the following ways:

* To adapt an existing home the veteran or a family member already owns in which
the veteran lives; or

* To adapt a home the veteran or family member intends to purchase in which the
veteran will live.

Under this entitlement, a Temporary Residence Adaptation grant (TRA) may be avail-
able to veterans who are or will be temporarily residing in a home owned by a family mem-
ber. Any veteran who is entitled to receive compensation for a service-connected disability
for which he or she uses prosthetic or orthopedic appliances may receive an annual clothing
allowance. The allowance also is available to any veteran whose service-connected skin con-
dition requires prescribed medication that irreparably damages the veteran’s outer garments.

Severely disabled veterans who are entitled to a Specially Adapted Housing grant
may also be entitled to receive a grant to purchase a vehicle and the adaptive equipment
needed so the veteran can access and utilize the vehicle.

Veterans whose service-connected disabilities are rated at 30 percent or more are
entitled to additional allowances for dependents. The number of dependents and the
degree of disability determines the additional amount.

A veteran who is determined by VA to be in need of the regular aid and attendance
of another person, or a veteran who is permanently housebound, may be entitled to addi-
tional disability compensation or pension benefits. A veteran evaluated at 30 percent or
more disabled is entitled to receive a special allowance for a spouse who is in need of the
aid and attendance of another person.
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6-2. Pension Benefits

Veterans with low incomes who are permanently and totally disabled, or are age 65
and older, may be eligible for monetary support if they have 90 days or more of active mili-
tary service, at least one day of which was during a period of war. Generally, veterans who
entered active duty on or after September 8, 1980, or officers who entered active duty on or
after October 16, 1981, may have to meet a longer minimum period of active duty.

Requirements for eligibility to receive pension benefits include the discharge from
active duty under conditions other than dishonorable. Permanent and total disability cannot
be as a result of the veteran’s own willful misconduct. Payments are made to qualified vet-
erans to bring their total income, including other retirement or Social Security income, to a
level set by Congress. Unreimbursed medical expenses may reduce countable income.

6-3. Survivor Benefits

Dependency and indemnity compensation (DIC) is a monthly tax-free benefit that
may be available to a veteran’s survivor. For survivors to be eligible, the deceased veteran
must have died from (1) a disease or injury incurred or aggravated while on active duty or
active duty for training; (2) an injury incurred or aggravated in the line of duty while on
inactive duty training; or (3) a disability compensable by VA. Death cannot be the result of
the veteran’s willful misconduct. To be eligible, the surviving spouse must have been mar-
ried to the veteran at the time of death, and for a period of one year prior to death.

DIC also may be authorized for survivors of veterans who, at the time of death,
were determined to be totally disabled as a result of military service, even though their
service-connected disabilities did not cause their deaths. The veteran must have been dis-
charged under conditions other than dishonorable. The survivor qualifies if (1) the veteran
was continuously rated totally disabled for a period of 10 or more years immediately pre-
ceding death; (2) the veteran was so rated for a period of at least five years from the date of
military discharge; or (3) the veteran was a former POW who died after September 30, 1999,
and who was continuously rated totally disabled for a period of at least one year immedi-
ately preceding death. Payments are subject to offset by any amount received from judicial
proceedings brought on account of the veteran’s death.

6-4. Health Care Benefits

VA operates the nation’s largest integrated health care system, with more than 1,700
sites of care, including hospitals, community clinics, nursing homes, domiciliaries, readjust-
ment counseling centers, and various other facilities. For additional information on VA
health care, visit www1.va.gov/health/index.asp.
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Veterans will be assigned to the highest priority group for which they qualify. VA
uses the priority group system to balance demand with available resources. Changes in VA's
available resources may reduce the number of priority groups VA can enroll. If this occurs,
VA will publicize the changes and notify affected enrollees. Veterans will be enrolled to the
extent that Congressional appropriations allow. If appropriations are limited, enrollment
will occur based on the following priorities:

Priority Group 1: Veterans with service-connected disabilities rated 50 percent or
more and veterans determined by VA to be unemployable due to service-
connected conditions.

Priority Group 2: Veterans with service-connected disabilities rated 30 or 40 percent.

Priority Group 3: Veterans with service-connected disabilities rated 10 and 20 per-
cent, veterans who are former POWs or were awarded a Purple Heart, veter-
ans awarded special eligibility for disabilities incurred in treatment or partici-
pation in a VA vocational rehabilitation program, veterans whose discharge
was for a disability incurred or aggravated in the line of duty, and veterans
awarded the Medal of Honor.

Priority Group 4: Veterans receiving aid and attendance or house-bound benefits
and veterans determined by VA to be catastrophically disabled. Some veter-
ans in this group may be responsible for co-payments.

Priority Group 5: Veterans receiving VA pension benefits or eligible for Medicaid
programs, and nonservice-connected veterans and noncompensable, zero
percent, service-connected veterans whose annual income and net worth are
below the established VA means test thresholds.

Priority Group 6: Compensable zero percent service-connected veterans; veterans
exposed to ionizing radiation during atmospheric testing or during the occu-
pation of Hiroshima and Nagasaki; Project 112/SHAD participants; veterans
who served in the Republic of Vietnam between January 9, 1962, and May
7,1975; veterans of the Persian Gulf War who served between August 2, 1990,
and November 11, 1998; veterans who served on active duty at Camp Lejeune
for at least 30 days between August 1, 1953, and December 31, 1987; and veter-
ans who served in a theater of combat operations after November 11, 1998, as
follows:

* Currently enrolled veterans and new enrollees who were discharged
from active duty on or after January 28, 2003, are eligible for the
enhanced benefits for five years post discharge.

Priority Group 7: Veterans with gross household income below the geographically-
adjusted income limits (GMT) for their resident location and who agree to pay
copays.

Priority Group 8: All other nonservice-connected veterans and noncompensable,
zero percent, service-connected veterans who agree to pay co-payments.
(Note: Effective January 17, 2003, VA no longer enrolls new veterans in
Priority Group 8.)
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Veterans enrolling in Priority Group 5 based on their inability to defray the cost of
care must provide information on their annual household income and net worth so VA may
determine whether they are below the annually adjusted “means test” financial threshold.
Veterans completing a financial assessment must report their annual gross household
income plus net worth, which includes Social Security, U.S. Civil Service retirement, U.S.
Railroad retirement, military retirement, unemployment insurance, any other retirement
income, total wages from all employers, interest and dividends, workers” compensation,
black lung benefits, and any other gross income for the calendar year prior to application
for care. Also considered are assets such as the market value of property that is not the pri-
mary residence, stocks, bonds, notes, individual retirement accounts, bank deposits, savings
accounts, and cash. VA also is required to compare veterans’ financial assessment informa-
tion with a geographically based income threshold. If the veteran’s income is below the
threshold where the veteran lives, he or she is eligible for an 80 percent reduction in the
inpatient co-payment rates.

Nonservice-connected veterans and noncompensable, zero percent, service-connect-
ed veterans whose income is above the national “means test” threshold must agree to pay
appropriate co-payments for care. If they do not agree to make co-payments, they are ineli-
gible for VA care. Veterans whose income is determined to be above the means test thresh-
old and below VA's geographically based income threshold are responsible for paying 20
percent of the Medicare deductible for the first 90 days of inpatient hospital care during any
365-day period.

With certain exceptions, a veteran must agree to pay co-payments for extended care.
A veteran’s application for extended care services (VAF 10-10EC) requires financial informa-
tion used to determine the monthly co-payment amount, based on each veteran’s financial
situation.

Prosthetic and Sensory Aid Services

VA will furnish needed prosthetic appliances, equipment, and devices, such as artifi-
cial limbs, orthopedic braces and shoes, wheelchairs, crutches and canes, and other durable
medical equipment and supplies to veterans receiving VA care for any condition. VA will
provide hearing aids and eyeglasses to veterans who receive increased pension based on
the need for regular aid and attendance or being permanently housebound, receive com-
pensation for a service-connected disability, or are former POWs. Otherwise, hearing aids
and eyeglasses will be provided only in special circumstances, and not for normally occur-
ring hearing or vision loss.

6-5. Services and Aids for Blind Veterans

Blind veterans may be eligible for services at a VA medical center or for admission to
a VA blind rehabilitation center. Services are available at all VA medical facilities through the
Visual Impairment Services coordinator. In addition, blind veterans enrolled in the VA
health care system may receive VA aids for the blind, including:
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1) A total health and benefits review;

2) Adjustment to blindness training;

3) Home improvements and structural alterations to homes;
4) Specially adapted housing and adaptations;

5) Automobile grants;

6) Low-vision aids and training in their use;

7) Electronic and mechanical aids for the blind, including adaptive computers and
computer-assisted devices such as reading machines and electronic travel aids;

8) Guide dogs, including the expense of training the veteran to use the dog; and

9) Talking books, tapes, and Braille literature.

6-6. Home Improvements

VA provides funding for eligible veterans to make home improvements necessary

for the continuation of treatment or for disability access to the home and essential lavatory
and sanitary facilities provided.

6-7. Outpatient Dental Treatment

Outpatient dental treatment provided by VA includes examinations and the full

spectrum of diagnostic, surgical, restorative, and preventive procedures. Veterans eligible to
receive dental care include:
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1) Veterans having service-connected and compensable dental disabilities or
conditions;

2) Former POWs;

3) Veterans with service-connected, noncompensable dental conditions as a result of
combat wounds or service injuries;

4) Veterans with nonservice-connected dental conditions determined by VA to be
aggravating a service-connected medical problem;

5) Veterans having service-connected conditions rated as permanently and totally
disabling or rated 100 percent by reason of individual unemployability;

6) Veterans participating in a vocational rehabilitation program under Chapter 31 of
Title 38 in the U.S. Code;

7) Certain enrolled homeless veterans participating in specific health care programs;
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8) Veterans with nonservice-connected dental conditions for which treatment began
while the veteran was an inpatient in a VA facility when it is necessary to com-
plete such treatment on an outpatient basis; and

9) Veterans requiring treatment for dental conditions clinically determined to be
complicating a medical condition currently under treatment.

Recently discharged veterans who served on active duty 90 days or more and who
apply for VA dental care within 180 days of separation from active duty may receive a one-
time treatment for dental conditions if the veteran’s certificate of discharge does not indi-
cate that the veteran received necessary dental care within a 90-day period prior to dis-
charge or release.

6-8. Outpatient Pharmacy Services

While many veterans are exempt from medication copays, nonservice-connected
veterans in Priority Groups 7 and 8 and veterans enrolled in Priority Groups 2 through 6 will
be responsible for a small copay.

6-9. Nursing Home Care

VA provides nursing home services through three national programs: VA owned and
operated nursing homes, state veterans homes owned and operated by the state, and con-
tract community nursing homes. Each program has its own admission and eligibility criteria.
VA owned and operated homes typically admit residents requiring short-term skilled care, or
who have a 70 percent or more service-connected disability, or who require nursing home
care because of a service-connected disability. The state veterans home program is a coopera-
tive venture between VA and states whereby VA provides funds to help build the home and
pays a portion of the costs for veterans eligible for VA health care. States, however, set eligi-
bility criteria for admission. The contract nursing home program is designed to meet the
long-term, nursing home care needs of veterans who may not be eligible and/or qualify for
placement in a VA or state veterans home or if there is no VA or state home available.

To be placed in a nursing home, veterans generally must be medically stable, have a
condition that requires inpatient nursing home care, and be assessed by an appropriate
medical provider to be in need of institutional nursing home care. They also must meet the
eligibility requirements for the home to which they are applying. For VA nursing homes,
they may have to pay a co-payment depending on their financial status. VA social workers
can help interpret eligibility and co-payment requirements.

In addition to nursing home care, VA offers other extended care services either
directly or by contracting with community agencies, including adult day care, respite care,
geriatric evaluation and management, hospice and palliative care, and home-based primary
care. These services may require co-payment.
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6-10. Domiciliary Care

Domiciliary care provides rehabilitative and long-term health maintenance care for
veterans who require minimal medical care but do not need the skilled nursing services
provided in nursing homes. VA may provide domiciliary care to veterans whose annual
income does not exceed the maximum annual rate of VA pension or to veterans the
Secretary of Veterans Affairs determines have no adequate means of support. The co-pay-
ments for extended care services apply to domiciliary care.

6-11. Medical Care for Dependents and Survivors

CHAMPVA, the Civilian Health and Medical Program of the Department of Veterans
Affairs, provides reimbursement for most medical expenses: inpatient, outpatient, mental
health, prescription medication, skilled nursing care, and durable medical equipment. To be
eligible for CHAMPVA, an individual cannot be eligible for TRICARE (the medical program
for civilian dependents, provided by the Department of Defense) and must be one of the
following: (1) the spouse or child of a veteran who VA has rated permanently and totally
disabled for a service-connected disability; (2) the surviving spouse or child of a veteran
who died from a VA-rated service-connected disability, or who, at the time of death, was
rated permanently and totally disabled; or (3) the surviving spouse or child of a military
member who died in the line of duty, not due to misconduct. However, in most cases, these
family members are eligible for TRICARE, not CHAMPVA.

A surviving spouse under age 55 who remarries loses CHAMPVA eligibility on mid-
night of the date of remarriage. However, eligibility may be re-established if the remarriage
is terminated by death, divorce, or annulment, effective the first day of the month after the
termination of the remarriage or December 1, 1999, whichever date is later. A CHAMPVA-
eligible surviving spouse who is 55 or older does not lose eligibility upon remarriage.
Individuals who have Medicare entitlement may also have CHAMPVA eligibility secondary
to Medicare. Eligibility limitations apply.

6-12. Burial Benefits

Veterans discharged from active duty under conditions other than dishonorable and
service members who die while on active duty, as well as spouses and dependent children
of veterans and active duty service members, may be eligible for VA burial and memorial
benefits. The veteran does not have to predecease a spouse or dependent child for them to
be eligible for benefits.

With certain exceptions, active duty service beginning after September 7, 1980, as an
enlisted person, and after October 16, 1981, as an officer, must be for a minimum of 24 con-
secutive months or the full period of active duty (as in the case of reservists or National
Guard members called to active duty for a limited duration). Eligibility is not established by
active duty for training in the reserves or National Guard.
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Reservists and National Guard members, as well as their spouses and dependent
children, are eligible if they were entitled to retirement pay at the time of death, or would
have been if they were over age 60.

Burial in a VA national cemetery is available for eligible veterans and their spouses
and dependents at no cost to the family, and includes the gravesite, grave liner, opening
and closing of the grave, a headstone or marker, and perpetual care as part of a national
shrine. For veterans, benefits also include a burial flag (with a case, for active duty veterans)
and military funeral honors. Family members and other loved ones of deceased veterans
may request Presidential Memorial Certificates.

VA operates 135 national cemeteries, of which 77 are open for new interments (cas-
ket and cremation) and 17 accept only cremated remains. Burial options are limited to those
available at a specific cemetery but may include an in-ground casket, or interment of cre-
mated remains in a columbarium, in the ground, or in a scatter garden. Surviving spouses
of veterans who died on or after January 1, 2000, do not lose eligibility for burial in a nation-
al cemetery if they remarry. Burial of dependent children is limited to unmarried children
under 21 years of age, or under 23 years of age if a full-time student at an approved educa-
tional institution. Unmarried adult children who become physically or mentally disabled
and incapable of self-support before age 21, or age 23 if a full-time student, also are eligible
for burial.

6-13. Resources

Phone Numbers
Education: (888) 442-4551

Headstones and markers: (800) 697-6947
Health care: (877) 222-8387

Life insurance: (800) 669-8477

Special health issues: (800) 749-8387
TTD: Dial 711

VA benefits: (800) 827-1000

Websites

VA benefits — managing your benefits: www.va.gov
Burial and memorial benefits: www.cem.va.gov
Department of Defense: www.defense.gov
Education benefits: www.benefits.va.gov/gibill
Federal jobs: www.usajobs.gov

Health care eligibility: www.va.gov/healthbenefits

Home loan guaranty: www.benefits.va.gov/homeloans
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Life insurance: www.benefits.va.gov/insurance

Mental health: www.mentalhealth.va.gov

Records: www.archives.gov/st-louis/military-personnel

Returning veterans: www.oefoif.va.gov

Veterans employment and training: www.dol.gov/vets

Veterans preference: www.fedshirevets.gov

Vocational rehabilitation and employment: www.benefits.va.gov/vocrehab
VA benefit payment rates: www.benefits.va.gov/compensation

VA facilities: www2.va.gov/directory/guide/home.asp

VA forms: www.va.gov/vaforms

VA website: www.va.gov

Written Materials
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Federal Benefits for Veterans, Dependents and Survivors (2016 edition):
U.S. Department of Veterans Affairs

Office of Public Affairs

810 Vermont Ave. N.W.

Washington, D.C. 20420
www.va.gov/opa/publications/benefits book.asp
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The headline in The Denver Post on November 29, 2016, sounded the alarm: “Colorado
Must ‘Act Now’ to Address Aging Population, Rising Costs, Study Says.” Reporter Brian
Eason began the front-page, above-the-fold article by telling the story of a 92-year old
Coloradoan who had saved $750,000 to “live out her days comfortably.” Unfortunately, she
suffered a stroke and spent her savings on care. First, her continuous care at home cost
$150,000 per year. Next, care in assisted living drained $85,000 annually. Eventually, she had
“spent all she had and was forced to rely on Medicaid and her daughter to make ends meet.”

No doubt, Colorado’s state budget will be severely impacted as the population ages.
According to the article:

* By 2030, Medicaid costs for seniors in the Centennial State are expected to more
than double from $1.04 billion to $2.325 billion, according to the Colorado Futures
Center.

* From 2010 to 2025, the number of those retiring is expected to increase by 74
percent compared with only a 27 percent increase in the labor force over the same
time period.

* By 2030, Colorado’s senior population is projected to increase by 68 percent, or
508,000 people, over today’s levels.

* In 2030, informal caregiving is forecast to cost caregivers $6.6 billion in lost wages,
lost benefits, and other expenses. In 2015, the cost was $3.7 billion.

From a micro level, the financial, emotional, physical, and relational consequences of
an extended care event to one’s retirement plan, estate, and family members can be
devastating. Many people choose not to confront the issue of long-term care planning until a
chronic, debilitating illness or accident has already occurred, resulting in limited, and
sometimes undesirable, choices.

As longevity continues to increase, more and more Americans will need long-term
care at some point in life. Those who wish to preserve independence, afford high-quality
care, and protect assets would be wise to plan ahead. For those who are still healthy and can
afford the premiums, some form of long-term care insurance may be the appropriate risk
management tool. For those who already need extended care or are not healthy enough to
purchase long-term care insurance, a number of solutions are now available.
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7-1. Defining Long-Term Care

To define long-term care (LTC), let us begin by explaining what LTC is not. Long-term
care is not acute care, which is medical care intended to cure or treat an individual with a
critical illness or injury. Acute care aims to restore the patient’s health to the previous level of
functioning. Typically, acute care is provided in a hospital, perhaps an intensive care unit, by
skilled medical professionals. Acute care is financed primarily by private health insurance, or
Medicare for those 65 years of age and older.

Long-term care is also not subacute care, which is less intensive than acute care.
Subacute care is usually provided in a regular hospital inpatient unit, lasts for a limited
period of time, and is intended to restore the patient’s health. Subacute care may be
provided instead of or after acute care. Like acute care, skilled medical professionals provide
subacute care, and it is covered by health insurance or Medicare.

Long-term care is chronic care — care provided over an extended period of time,
often without expectation of a cure. LTC services include medical and non-medical care,
providing for the health or personal needs of the care recipient. Normally, LTC does not
require skilled medical professionals, as many people begin by receiving care at home
provided by family, friends, or neighbors. Loved ones acting as informal caregivers often
deliver custodial care, which may include assistance with household chores; providing
transportation; shopping; managing finances; helping with bathing, dressing, eating, or
using the restroom; or supervising one with dementia. When home care is not an option,
LTC may be provided in formal (paid) settings such as adult day care centers, assisted living
facilities, skilled nursing facilities, or hospice facilities. Because a medical professional is
usually not required for supervising one with dementia, or bathing, dressing, or feeding a
loved one, long-term care is not generally covered by health insurance or Medicare. The
primary sources of funding for long-term care are private funds, Medicaid, and some form of
long-term care insurance.

7-2. Who Needs Long-Term Care

The need for care can strike at any age and may last weeks, months, or years.
According to www.longtermcare.gov, 70 percent of people turning age 65 can expect to use
some form of long-term care during their lives. the AARP Public Policy Institute (“Long-Term
Support and Services Fact Sheet,” March 2017), 52 percent of people who turn age 65 today
will develop a disability severe enough to require long term support services. Sixty percent
of adults needing care, roughly 7 million adults, were 65 or older. Forty-seven percent of men
65 and older will need care in their lifetimes, compared to 58 percent of women. In 2014,
USA Today reported in “Do Retirees Need Long-Term Care Insurance?” that, for married
couples, the chance that one spouse will need care is 91 percent.

While the odds of needing long-term care services increase exponentially as we get
older, the need for care can occur at any age. Although 69 percent of people age 90 or older
have a disability, 8 percent of people between the ages of 40 and 50 have a disability that
could require long-term care services (www.longtermcare.gov).
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7-3. Risk Factors

For some, an unhealthy lifestyle, such as a poor diet, smoking, lack of exercise, or
obesity, increases the chance of needing long-term care. Some with chronic conditions such
as diabetes, chronic obstructive pulmonary disease (COPD), or other diseases may be more
likely to need care. According to the Rocky Mountain Multiple Sclerosis Center, Colorado has
always been thought to have an extremely high incidence of multiple sclerosis, a disease in
which 80 percent of patients develop the condition between ages 16 and 45. In fact, multiple
sclerosis is the leading cause of disability in young women and the second leading cause of
disability in young men (www.mscenter.org/content/view/145/180/). Naturally, those with
certain hereditary health conditions have increased risks.

Good health may lead to longevity, and longevity generally increases the likelihood
of needing help someday due to frailty or disease. It is common knowledge that women on
average outlive men. In 2013-2014, 67 percent of nursing home residents were females
(National Study of Long-Term Care Providers 2013-2014, https://www.cdc.gov/nchs/data/
series/sr_03/sr03_038.pdf), and 64 percent of all new long-term care insurance claims opened
in 2014 were for females (the 2015-2016 Sourcebook for Long-Term Care Insurance Information).
Also, according to the Alzheimer’s Association (www.alz.org), 1 in 3 seniors 85 and older dies
with Alzheimer’s Disease or another form of dementia.

People living alone are more likely to need formal LTC services from a paid provider
and tend to enter an assisted living facility or nursing home sooner than someone living with
a companion. Finally, physically active adults may be more prone to an accident while skiing,
cycling, or performing other activities.

7-4. Where Long-Term Care Is Provided

Many people erroneously believe that most long-term care services are provided in
nursing homes. In fact, most care is received at home. LongTlermCare.gov reports that 80
percent of elderly people receiving care for a chronic illness are in private homes, while 13
percent are in nursing homes and 5 percent are in assisted living and other residential care
facilities. As reported in a November 18, 2015 Pew Research Center article entitled “5 Facts
About Family Caregivers,” there are 40.4 million unpaid caregivers of adults ages 65 and
older in the United States, and nearly one-quarter of adults ages 45 to 65 care for an aging
adult. Among the caregivers, 22 percent provide help to two people; more than a third have
been providing care for five or more years. Six in 10 caregivers are employed, with around 50
percent working full-time. Forty-four percent of caregivers are caring for a parent, 18 percent
for a friend or neighbor, 16 percent for a grandparent, and 22 percent for another relative.
According to AARE, 66 percent of disabled older people who receive care for a chronic illness
at home get all of their care from family members — mainly wives or adult daughters.
Twenty-six percent receive a combination of family care and paid help, while only 9 percent
receive all of their care at home from paid caregivers. (Feinberg L., testimony before
Commission on Long-Term Care: “Populations in Need of LTSS and Service Delivery Issues.”
AARP Public Policy Institute, July 17, 2013.)
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The Alzheimer’s Association, in a publication entitled “2013 Alzheimer’s Disease Facts
and Figures,” states that seven in 10 people with Alzheimer’s Disease and other dementias
live at home, and 80 percent of the care is provided by unpaid caregivers — most often
family members. However, 67 percent of people who plan to receive care from a loved one
have not asked their loved one. (“50 Must-Know Statistics About Long-Term Care,”
Morningstar, July 26, 2015.)

Claims data from the long-term care insurance industry provides more evidence that
most care is outside of facilities. According to Genworth Financial, which insures more
Americans with long-term care insurance than any other company, from December 1974
through December 2017, 68 percent of LTC insurance claims began with home care, 13
percent began in assisted living facilities, and 18 percent of claims started in nursing homes.

Other community-based services include adult day care centers and continuing care
retirement communities (also known as life care communities). Respite care, which gives the
primary caregiver a break from caregiving responsibilities, may be provided at home or in a
facility.

7-5. Cost of Long-Term Care

The following data was taken from the Long Term Care Group’s cost of care survey,
which measured 2017 costs (https://www.newyorklife.com/products/long-term-care-costs/):

Denver/Boulder/| Colorado Fort Collins/
Greeley Springs Loveland Non-Metro

Skilled Nursing Facilities

Private Room Annual Rate $110,945.40 $107,372.05 $106,218.65 $89,914.10

Semi-Private Room Annual Rate $99,842.10 $92,604.15 $94,892.70 $77,405.55
Assisted Living Facilities

2-Bedroom Monthly Rate S$5,689.91 $4,782.09 S5,651.25 $4,807.50

1-Bedroom Monthly Rate $5,112.91 $4,057.44 $4,307.37 $4,138.75

Studio Monthly Rate $4,417.45 $3,360.22 $3,965.28 $3,659.69
Registered Nurse Per Visit Rate $130.03 $129.05 $134.78 $143.68
LPN Per Visit Rate $113.89 $127.79 $129.02 $122.15
Home Health Aide Hourly Rate $26.17 $27.69 $27.44 $30.91
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The second component in the financial cost of long-term care is the length of time
care is needed. According to “Long-Term Care Services and Supports for Older Americans:
Risk and Financing Research Brief 7/1/15” (updated February 2016), the average projected
need for long-term support services for someone turning 65 is 2.5 years for women and 1.5
years for men. However, when removing those that do not need care, the average duration
of care for women is 4.4 years and 3.2 years for men. Eighteen percent of women need care
for at least five years; 10 percent need care for more than five years.

Given the prevalence of Alzheimer 's Disease in older people, one should also
consider that, on average, a person with Alzheimer’s typically lives four to eight years after
diagnosis, and can live as long as 20 years depending on various factors (www.alz.org/
alzheimers_disease_stages of alzheimers.asp).

According to Genworth Financial, 40 percent of claims last less than one year due
reasons such as recovery from an acute illness, or a sudden, short-term, terminal illness. For
claims lasting more than one year, the average claim lasts 4.3 years, and 18 percent of claims
will last more than 5 years. Note also that 70 percent of claim dollars have been paid to
female clients, and 51 percent of all claim dollars involve cognitive disorders, including
dementia.

Scant reliable data exists to report an average length of need for home care, as much
of this form of care is provided by family and friends. The financial costs can be enormous,
should one need care for a few years at home, then for two years in assisted living, and
finally two years in a nursing home, not to mention the physical and emotional toll to the
family.

A third component in the financial risk of needing care that is often overlooked is the
effect of inflation on future costs for extended care. According to the annual Genworth Cost
of Care Survey 2018, national rates for private nursing home rooms increased 3.64 percent
annually over the past 5 years, while semi-private rooms increased by 3.44 percent. In
Colorado, private room rates increased by 4.36 percent and semi-private nursing home
rooms went up 4.12 percent. Assisted living facilities increased 3 percent nationally and 2.59
percent in Colorado. The cost of home health aides increased 2.51 percent nationwide and
3.56 percent in Colorado.

7-6. Paying for Long-Term Care

Many Americans erroneously believe that Medicare will pay for LTC services.
According to www.medicare.gov, “Long-term care is a range of services and support for your
personal care needs. Most long-term care isn’t medical care, but rather help with basic
personal tasks of everyday life, sometimes called activities of daily living. Medicare doesn’t
cover long-term care (also called custodial care), if that’s the only care you need. Most
nursing home care is custodial care.” Essentially, Medicare provides for rehabilitation by
skilled healthcare providers. Most people who need LTC need personal or custodial care,
that is, help with bathing, dressing, eating, etc., or supervisory care due to dementia. While it
is true that Medicare can provide limited home health care and up to 100 days of nursing
home care, it may prove costly to rely on Medicare to pay for any services. According to the
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2012 Edition of the “Medicare and Medicaid Statistical Supplement” from the Centers for
Medicare and Medicaid Services, the average number of days covered by Medicare in 2011
was 27. Private or employer-based health insurance works much the same. The Department
of Veterans Affairs (VA) may provide LTC for service-related disabilities or for certain eligible
veterans. However, the availability of services and the location of participating facilities for
veterans may be an issue.

Medicaid is the state/federal assistance program that will pay the LTC costs for needy
persons. To be eligible, one must have very limited income and assets. Often times, financial
eligibility is met by spending down non-exempt assets on long-term care, depleting one’s
estate and preventing the passing of an inheritance to loved ones. Married couples may also
see retirement plans and other assets depleted while paying for the care of one spouse,
leaving little for the healthy, surviving spouse. Medicaid pays for nearly half of all LTC costs
in the United States.

Most people pay privately for LTC until their funds are depleted. One solution is
some form of long-term care insurance.

7-7. Reasons People Purchase Long-Term Care Insurance

As Rosalyn Carter once said, “There are only four types of people: those who have
been caregivers, those who are caregivers, those who receive care, and those who will be
caregivers in the future!” People who execute long-term care planning have often times been
through a care event with a loved one and wish to protect themselves and their family from
the devastating consequences of long-term care.

For many, long-term care planning includes three basic goals:

1) Should I someday need care, keep me at home for as long as possible, without
severely impacting the lives of my loved ones around me.

2) Preserve the retirement plan and life savings so they can provide for the
continuing lifestyle and obligations of my spouse or partner, and preserve the
inheritance for those to whom I wish to leave a legacy.

3) Avoid destroying other planning such as an estate plan, business succession plan,
charitable giving plan, tax avoidance plan, and more.

For families, if extended care is needed for a loved one, the monthly income stream
allocated for meeting obligations and maintaining lifestyle will be disrupted and reallocated.
LTC insurance provides a stream of funds to pay for care and ensures that the loved one is
safe and receiving quality care. This allows the spouse/partner and family to supervise the
caregivers instead of being the caregivers. For those without a spouse and/or children, LTC
insurance helps allay the fear of running out of money by paying for healthcare needs.
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7-8. Stand-Alone Long-Term Care Insurance

The first type of long-term care protection to be discussed herein is known as
“traditional” or “stand-alone” long-term care insurance. “ITraditional” refers to the fact that
such policies have been offered for some 30 to 40 years. “Stand-alone” means that, as a form
of health insurance, this type of coverage does not include a death benefit or cash surrender
value upon cancellation.

Most modern stand-alone LTC insurance policies offered today are comprehensive,
paying for home care, adult day care, assisted living facilities, nursing home care, hospice
care, and respite care from a single pool of funds (also known as the lifetime maximum
benefit). In the past, many policies allowed for two pools of funds: one benefit account for
care in a facility, and a second pool for care at home. This form of LTC insurance, still
available from some insurance companies, may be less flexible than the comprehensive form:
if the policyowner exhausted his or her home care benefit account, no further benefits were
payable until the policyowner received care in a facility.

The vast majority of policies offered today include two standardized ways to trigger
the benefits of the policy. One trigger starts the benefits should the policyowner need
substantial supervision due to a cognitive impairment, such as Alzheimer’s, dementia, or
senility. The other trigger is satisfied once the policyowner has a certification from a qualified
healthcare practitioner that he or she requires stand-by or hands-on assistance with two or
more out of six activities of daily living (ADLs). The six ADLs are bathing, dressing, eating,
toileting, transferring, or continence. The certification includes an expectation that the care
need will last at least 90 days. The satisfaction of only one benefit trigger is required.
Provided the policyowner triggers his or her benefits, a plan of care is written by a licensed
healthcare practitioner, ensuring appropriate levels of care and care settings.

There are three forms of stand-alone LTC insurance: reimbursement, cash indemnity,
and indemnity. The most common form of LTC insurance, reimbursement policies, require
that the claimant provides receipts for long-term care services covered by the policy. The
insurance company then reimburses the claimant for actual expenses up to the daily or
monthly maximum benefit of the policy at the time of claim. This is known as the “expense
incurred method.” Reimbursement policies typically require that the care services be
provided by someone other than a spouse or family member. Some policies allow for home
care to be from unlicensed providers, including friends and neighbors. One advantage of
reimbursement plans is that any unused daily or monthly benefit remains in the benefit
account for future use.

Cash indemnity plans are the most expensive form of LTC insurance, but are also the
most flexible. Cash indemnity plans follow the “disability method”: the full daily or monthly
benefit is paid to the policyowner regardless of who is providing the care, and regardless of
whether care was received that day or month. No proof of covered services is required. No
doubt, future technology will deliver LTC in ways we may not even fathom today (e.g.,
robots, sensors, monitors, etc.) — a cash indemnity policy can be used to pay for these
futuristic methods. Drawbacks of cash plans include premium levels that may be double that
of reimbursement plans, benefits that may exhaust faster than reimbursement plans, and
concern that the benefits paid out to a power of attorney or family member of the
policyowner are actually used for his or her care needs.
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Like reimbursement policies, indemnity plans require proof of covered services from
a qualified provider other than a family member or spouse. Unlike reimbursement plans,
indemnity policies pay the full daily benefit (also known as a per diem) regardless of the
actual cost of care. To illustrate, assume an indemnity policy has a daily benefit of $200. If the
policyowner receives an hour of home care from an agency, the full $200 is paid to the
policyowner, regardless of the cost of the hour of care. If the actual cost of the hour of home
care was, say, $60, the policyowner pays the agency for the hour of care and has $140 left
over to be used for any other purpose. Like cash plans, indemnity plans are not as common
as reimbursement policies, and the benefits may be paid out faster than with a
reimbursement policy. The premiums for indemnity policies are not substantially higher than
the premiums for reimbursement policies.

7-9. Policy Building Blocks of Stand-Alone LTCi

Stand-alone LTC insurance policies include four building blocks: benefit amount,
benefit period, inflation protection, and an elimination period.

The benefit amount is how much per day, per week, or per month the policy pays for
care. A monthly benefit is the most flexible form of benefit amount, as one’s benefit does not
have a daily maximum benefit, but rather a monthly maximum benefit. For most
comprehensive policies, the benefit amount is the same for all types of care (e.g., nursing
home, assisted living, and home care benefit). Some policies allow for the home care benefit
to be a percentage below or above the nursing home benefit.

The benefit period may be thought of as the minimum length of time the benefits last
before the policy is exhausted. Choices may include one, two, three, four, five, six, or 10
years. In 2013, nearly all carriers discontinued offering an unlimited or lifetime benefit
period. Let us assume a client has purchased a five-year benefit period and a $200 daily
benefit. The resulting lifetime maximum benefit is $365,000 (1,825 days multiplied by $200).
This lifetime maximum benefit may also be referred to as a benefit account, pool of funds, or
bucket of money. If it is a reimbursement policy, the benefits would last at least five years. If
the actual cost of care is less than $200 per day, the policyowner is reimbursed the lesser
amount, and future benefits remain in the lifetime maximum benefit for future use. In this
example, the benefits stretch beyond the five-year benefit period.

All companies in Colorado must offer inflation protection. Three of the most common
offers are described here, although more choices exist. The 5 percent automatic compound
inflation rider increases the benefit amount by 5 percent of the previous year’s amount each
year. The 3 percent automatic compound works much the same, except the increases equal 3
percent each year. The 5 percent automatic simple inflation calculates 5 percent of the
original benefit amount, then adds that same amount each anniversary date of the policy.
The following table illustrates the future value of the benefit amount and lifetime maximum
benefit over time using each of the three choices.
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5% Automatic Compound | 3% Automatic Compound 5% Automatic Simple
Year | Daily Benefit | Max Benefit | Daily Benefit | Max Benefit | Daily Benefit | Max Benefit
1 $200 $365,000 $200 $365,000 $200 $365,000
10 $310 $566,235 $261 $476,242 $290 $529,250
20 $505 $922,337 $351 $640,030 $390 $711,750
30 $823 $1,502,389 $471 $860,146 $490 $894,250
40 $1,341 $2,447,234 $633 $1,155,965 $590 $1,076,750

The elimination period is the number of days the policyowner receives long-term
care before benefits begin. The elimination period might also be thought of as a waiting
period or a deductible: the longer the elimination period, the lower the premium. Common
choices include zero, 30, 60, 90, 180, or 365 days. Most policies require that the claimant
actually receive formal care from a covered provider on a given day in order for that day to
count towards the elimination period. Available as a built-in feature in some policies or as a
rider in others, a calendar day elimination period does not require that one receives care for
that day to count. Instead, every day the insured is otherwise benefit eligible counts towards
the elimination period, even if formal care services are not required or received. Today, most
policies include a cumulative for life crediting method: if the policyowner meets a day of
elimination period, he or she will never need to meet that day of elimination period again,
even if a second care event occurs in the future.

One popular rider available from leading insurance carriers is called the waiver of
home care elimination period rider. Assume a policyowner includes a 90-day elimination
period and includes the aforementioned rider. The elimination period for care in a facility is
90 days, while the elimination period for home care is zero days. Typically, the number of
days home care is received counts towards the elimination period in the facility. Therefore,
should the policyowner need care for 90 or more days, there would be no elimination period
to meet for home care or for facility care.

The most common elimination period choice is 90 days, as consumers feel secure that
they can afford to pay for the first 90 days of long-term care. However, if the policyowner
needs care in 20 or 30 years from the time of purchase, the cost of care may be several times
more than the cost of care today. Consumers should carefully consider how much of their
income and assets they wish to expose to this risk.

7-10. Other Popular Features and Riders of Stand-Alone LTCi

Couples may shop for a policy offering shared benefits, which allows two people (for
example, a married couple, common-law spouses, or same-sex partners) to share policies in
some manner. The author knows of three methods to model shared benefits. For the
examples below, assume that both partners purchased a three-year benefit period.

Method 1: One spouse uses all of his or her benefit account, after which he or she
may use all of his or her spouse’s benefit account. Some companies allow the non-claiming
spouse to purchase more coverage at an attained age. Another leading company
automatically replenishes 50 percent of the non-claiming spouse’s benefit account for future
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use. If one spouse passes away without exhausting his or her benefit account, the unused
amount transfers to the survivor.

Method 2: One spouse can use all of his or her benefit account and then some, but
not all, of the non-claiming spouse’s benefit account. If one spouse passes away without
exhausting his or her benefit account, the unused amount transfers to the surviving spouse.

Method 3: A third benefit account is available to either spouse to use. In other words,
one spouse uses his or her entire benefit account and then uses the shared pool of money in
the third account. In no case can one spouse use the other spouse’s benefit account. If one
spouse passes away without exhausting the third benefit account, the balance transfers to the
surviving spouse.

A survivorship benefit allows the surviving spouse or partner to stop paying
premiums upon the death of the first partner, provided that the policy had been in force
initially for 10 years. Many companies, but not all, stipulate that there can be no claims
during the first 10 years of policy ownership.

Restoration of benefits allows for monies paid by the policy to be put back into the
lifetime maximum benefit if the claimant recovers fully and no longer requires care for at
least 180 consecutive days.

Most policies include a waiver-of-premium provision: premiums are waived as long
as the policyowner is receiving benefits. Some older policies waive premiums only if the
claimant is in a nursing home, or if the claimant has received benefits from the policy for at
least 90 days.

Also included in most policies today is a care coordination or care advisory service,
which assists with the development and coordination of the plan of care. Care coordination
may help identify appropriate services and reputable providers of such services and help
make arrangement for the services to begin.

All LTC insurance policies marketed must offer a nonforfeiture benefit rider, also
known as the shortened benefit period. Should a policyowner with this rider surrender the
policy after owning it for at least three years, the premiums paid into the policy will be
available to pay for care some day in the future. Note that this is not a return-of-premium
benefit, although return of premium at death is an optional rider on many policies. Modern
policies also include a built-in contingent nonforfeiture benefit, which is described in the
next section.

7-11. Stand-Alone LTCi Premiums

The premium one ultimately pays for an LTC insurance policy depends greatly on
the choices concerning the four building blocks and optional riders described above. Other
factors influencing the premium include:

P Age — the higher the age at policy issue, the higher the premium.

» Couples discount — married couples or those with a committed partner may save 30
to 40 percent on premiums if both apply and are approved. Many insurance carriers
offer a 10 to 15 percent discount if only one spouse or partner applies or is approved.
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P Health — most carriers offer a standard health rate as well as a 10 to 15 percent
discount for excellent health.

» Gender — women live longer than men and account for nearly two-thirds of long-
term care insurance claims. As mentioned earlier, 70 percent of claims dollars paid
by Genworth were for females. As a result, females are charged higher premium
rates than males.

Many Americans who purchased LTC insurance in the 1970s, ‘80s, and ‘90s have
experienced premium increases. Such increases have been caused by underpricing of past
policies, prolonged low interest rates that limit the return on invested reserves, high
persistency (low lapse rates) of in-force policies, and higher-than-expected claims. All LTC
insurance policies are guaranteed renewable for life, meaning the policyowner is the only
one who can cancel the policy. Furthermore, the insurance company cannot unilaterally
change any provision of the contract while it remains in force. In other words, the carrier
cannot harm the policyowner with a contractual change. The carrier can, however, add
language to make the policy better or more valuable to the policyowner. The only
detrimental change allowed by the carrier is to increase the premiums for an identified class
of insureds. Any rate increase for a class of insureds must be approved by the state division
of insurance. Upon receiving a rate increase, policyowners may elect to keep the policy as-is
and pay the higher premium, reduce the benefits and the corresponding premium to a more
affordable level, or surrender the policy. Modern policies include a Contingent Nonforfeiture
benefit. If premiums increase to a certain level, based on a table of increase percentages, the
built-in Contingent Nonforfeiture benefit may be exercised. If such action is taken, the policy
is converted to paid-up status, and, if the insured needs long-term care in the future, the past
premiums remain on account with the insurance company to pay for care services.

Today, stand-alone LTC insurance policies cost several times more than policies
offered 10 to 20 years ago. While premium increases are never welcomed, consumers tend to
hold on to policies purchased in the past, realizing that the premiums are a fraction of what
a new policy would cost. Naturally, if one’s health has changed for the worse, it may be
impossible to replace the coverage.

One way to insulate against future rate increases is by purchasing a limited pay rider,
such as a 10-year pay rider. With a 10-year pay rider, the policyowner pays the premium for
10 years, after which time the premium is paid-up for life. It follows that the policyowner
cannot be required to pay more premiums after year 10, even if others with the same policy
series have an increase.

7-12. Partnership Plans

In the early 1990s, four states — California, Connecticut, Indiana, and New York —
were part of a pilot project to promote the purchase of stand-alone long-term care insurance.
Known as the Original Partnership States, the program successfully encouraged consumers
to take private responsibility for their LTC needs, and continues to do so to this day.

The Deficit Reduction Act of 2005 (DRA) was signed into law in 2006. Among other
things, this federal law changed the look-back period for asset transfers from three years to
five years and capped home equity for Medicaid eligibility ($572,000 in 2018 for Colorado
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residents). The DRA also enabled all remaining states beyond the original four to offer
Partnership Plans. Beginning January 1, 2008, a traditional LTC insurance policy sold in
Colorado may qualify as a Partnership Plan, which allows for special treatment of one’s
assets if LTC is needed some day. The stated goals of the Partnership program are (1) to assist
the citizens of Colorado in planning for their future LTC needs through quality LTC
insurance, (2) without depleting the consumer’s resources and assets paying for care.

A Partnership Policy allows the policyowner to protect a dollar in non-exempt assets
from Medicaid spend-down for every dollar the Partnership LTC insurance policy has paid
out in benefits. This is known as dollar-for-dollar asset protection. Taking liberties to simplify
the Medicaid qualification rules, an unmarried Colorado resident seeking to qualify for
Medicaid to pay for long-term care can have a house, a car, and $2,000. His or her income
must also meet strict qualification limits. Let us assume that our citizen also has $300,000 in
non-exempt assets. Should our citizen suddenly suffer a stroke or other debilitating change in
health, he or she must spend down the $300,000 in assets before being eligible for Medicaid.

Now let us assume that our citizen purchased a Partnership LTC insurance policy. For
every dollar the policy pays for qualified LTC expenses, Medicaid will disregard a dollar of
his or her $300,000 in non-exempt resources when applying for Medicaid. If the policy paid
$300,000 or more in benefits, all of the non-exempt resources may be disregarded. If the
Partnership Policy paid out $200,000, and at the time of applying for Medicaid the remaining
non-exempt assets were down to $200,000, our citizen could apply for Medicaid and
disregard the $200,000 in assets. In addition, the disregarded assets are exempt from the
estate recovery process at the Medicaid recipient’s death.

To qualify as a Partnership Policy in Colorado, the policy must:
» Be approved by the Division of Insurance;
P Be a stand-alone, tax-qualified policy;

» Provide coverage to a person who was a resident of Colorado when coverage
became effective;

» Have an effective date on or after January 1, 2008; and
P Meet certain inflation rider requirements based on age.

Partnership Policies do not cost more than non-Partnership Policies. Assuming the
insurance carrier’s policy has been approved by the state, the policy is automatically
Partnership as long as the policyowner purchased inflation protection equal to or exceeding
certain minimum levels, which varies slightly from state to state. In Colorado, the inflation
requirements in place since July 1, 2012, are as follows:

Less than age 61 Annual automatic compound
Ages 61 - 75 Annual automatic compound or simple
76 and above No inflation is required

Should a Colorado resident move to another Partnership state (except for California),
the asset disregard from Medicaid spend-down follows the policyowner to the other state.
This recognition of another state’s Partnership program is referred to as reciprocity. Colorado
and the other Partnership states reserve the right to opt out of reciprocity in the future,
although the author knows of no state that has opted out as of this writing.
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7-13. Tax-Qualified Versus Non-Tax-Qualified Policies

The Health Insurance Portability and Accountability Act of 1996 (HIPAA) created
federally “tax-qualified” stand-alone LTC insurance policies. Tax-qualified (TQ) policies offer
certain income tax advantages over non-tax-qualified (NTQ) policies, as well as contractual
differences as described in the table below.

Policies purchased prior to January 1, 1997, were grandfathered into TQ status unless
material changes to the coverage were made to the policy after January 1, 1997. People
purchasing LTC insurance on or after this date have been able to choose between TQ and
NTQ, although less than 2 percent of LTC insurance policies purchased in 2007 were NTQ,
according to the American Association for Long-Term Care Insurance 2008 LTCi Sourcebook.
The author suspects that the percentage of NTQ policies sold in today is even less, as very
few insurance companies offer NTQ.

The following table was taken from A Shopper’s Guide to Long-Term Care Insurance, 2009
ed. (National Association of Insurance Commissioners). Author’s note: the table below fails to
mention that only tax-qualified policies can qualify for the Partnership program.

Federally tax-qualified policies Federally non-tax-qualified policies

1. Premiums can be included with other 1. You may or may not be able to
annual uncompensated medical expenses deduct any part of your annual
for deductions from your income in excess premiums. Congress and the U.S.
of 10 percent of adjusted gross income up Department of the Treasury have
to a maximum amount, adjusted for not clarified this area of the law.
inflation.

2. Benefits that you receive and use to pay 2. Benefits that you receive may or
for long-term care services generally will may not count as income. Congress
not be counted as income. For policies that and the U.S. Department of the
pay benefits using the expense incurred Treasury have not clarified this area
method, benefits that you receive in excess of the law.

of the costs of long term care services may
be taxable. For policies that pay benefits
using the indemnity or disability methods,
all benefit payments up to the federally
approved per diem (daily) rate are tax-free,
even if they exceed your expenses.

3. To trigger the benefits under your policy, 3. Policies can offer a different
federal law requires you to be unable to combination of benefit triggers.
do two activities of daily living without Benefit triggers are not restricted to
substantial assistance. two activities of daily living.

4. “Medical necessity” cannot be used as a 4. “Medical necessity” and/or other
trigger for benefits. measures of disability can be offered

as benefit triggers.
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Federally tax-qualified policies Federally non-tax-qualified policies
5. Chronic illness or disability must be 5. Policies don’t have to require that
expected to last for at least 90 days. the disability be expected to last for
at least 90 days.
6. For cognitive impairment to be covered, 6. Policies don’t have to require
a person must require “substantial “substantial supervision” to trigger
supervision.” benefits for cognitive impairments.

7-14. Tax Incentives for Stand-Alone LTCi Policies

The following represents an interpretation of the federal and state tax guidelines. It is
for informational purposes only. The author cannot and does not provide tax advice. Consult
a tax consultant or legal advisor.

Rules for individuals: Individual taxpayers who itemize their income tax deductions
can treat premiums paid for tax-qualified, stand-alone LTCi for themselves, their spouses,
and any tax dependents as personal medical expenses to the extent that they exceed 10
percent of the individual’s Adjusted Gross Income (AGI). The amount of the premium
treated as a medical expense is limited to the premium shown on the yearly maximum
deductible limit (see chart, below).

Rules for Self-Employed: Self-employed individuals can deduct tax-qualified LTCi
premiums as a trade or business expense similar to health and accident insurance. A tax
deduction is allowed for the self-employed individual, his or her spouse, and other tax
dependents. The yearly deductible maximum for each covered individual is the age-based
limit (see chart below).

Rules for C Corporations: C Corporations benefit from complete deductibility of tax-
qualified LTCi . . . protection as a business expense similar to traditional health and accident
insurance.

Attained Age in 2017 Limitation of Premiums
Age 40 or less $420
Age 41 - 50 $790
Age 51 - 60 $1,580
Age 61-70 $4,220
Age 71 and above $5,270

Colorado: State income tax credits are available for the taxpayer and the taxpayer’s
spouse in an amount equal to the lesser of 25 percent of premiums paid during the tax year
or $150 per policy. The credit is available to taxpayers with federal taxable income less than
$50,000, or two individuals filing a joint return with federal taxable income less than $100,000
if credit is claimed for two policies.
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Finally, daily benefits received from a cash or indemnity policy are income tax free up
to $370 per day in 2018. Benefits received above $370 are taxable as income unless used for
qualified medical expenses. I.R.C. § 7702B(d)(4).

7-15. Short-Term Care Insurance

Higher premiums and stringent health underwriting for long-term care insurance
have helped give rise to a new insurance-based solution gaining popularity: short-term care
insurance (STC). At least eight companies now offer STC, which covers care in nursing
homes or assisted living facilities, home care, and more. Unlike long-term care insurance,
STC policies cover less than one year of care. Maximum benefit periods are often 300 to 360
days of care services.

Driving demand for STC are two key factors: affordability and ease of health
underwriting. Many people not healthy enough to purchase LTC insurance may qualify for
STC. Likewise, those who may not be able to afford a robust LTC policy may opt for less
expensive STC insurance.

STC policies also boast shorter elimination periods than LTC. Choices typically
include zero, 15, and 30 days. Additionally, unlike most LTC insurance policies, STC policies
do not require certification that the care need is expected to last at least 90 days. The result is
that STC policies may pay for care expenses not covered by LTC, especially after surgeries or
hospitalizations. Some STC offerings include a built-in restoration of benefits feature,
inflation protection, and discounts for two people in the same household applying at the
same time. Issue ages range from 18 to 89.

7-16. Linked-Benefit Life with LTC Riders

Most life insurance policies sold in the past require that the insured passes away in
order for the death benefit to be payable. An ever-increasing number of life insurance
companies now link together life insurance with an accelerated death benefit (ADB), which
allows a portion or percentage of the death benefit to be received for care services. One of
the most attractive characteristics of linked-benefit life policies is that, unlike stand-alone LTC
insurance, a death benefit is paid to beneficiaries if not used for care. Also, many linked-
benefit life policies offer guaranteed premiums, the ability to pay premiums for a
predetermined period of time, and cash surrender values upon cancellation of coverage.

There are two types of riders that accelerate death benefits for care. The first type to
be discussed here is commonly referred to as an “LTC rider” as it is quite similar to stand-
alone LTC insurance. A life insurance policy (usually whole life or universal life) offering
such a rider may give the insured a choice of purchasing an LTC rider that accelerates the
death benefit at 2, 3, or 4 percent per month for qualified LTC services. Let us assume that a
policy with a $200,000 death benefit is issued with an LTC rider that accelerates 2 percent of
the death benefit per month. Such a design would provide a $4,000 monthly benefit for LTC
for at least 50 months until the death benefit has been exhausted. If the 3 percent LTC rider
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were included, the monthly benefit would equal $6,000 per month for 33 months, while a 4
percent acceleration provides $8,000 per month for at least 25 months. Note that such a rider
must be included at issue — it cannot be added to policies purchased in the past.

Consumers interested in LTC riders can shop for three methods for paying claims:
reimbursement, indemnity, and cash indemnity. These methods were discussed previously in
section 7-8.

Purchasing a life insurance policy with an LTC rider involves medical underwriting
for both life insurance and long-term care insurance. Therefore, if someone is not insurable
for stand-alone LTCi and for life insurance, he or she will likely not be able to purchase a
linked-benefit life insurance policy with an LTC rider. Even though a linked-benefit life
insurance policy with an LTC rider can be marketed as long-term care protection, the
coverage cannot qualify for the Partnership program.

7-17. Linked-Benefit Life with Chronic lllness Riders

The second type of rider that can be added to a life insurance policy is referred to as a
Chronic Illness rider. While this benefit cannot be marketed as LTC insurance, these policies
are gaining in acceptance and market share. Like linked-benefit life with LTC riders and
stand-alone LTC insurance, policies with Chronic Illness riders require that one of two
triggers are met: (1) severe cognitive impairment or (2) assistance in two or more of six
activities of daily living (ADLs). However, some, but not all, Chronic Illness riders require
certification that the insured’s condition is permanent and expected to last for the rest of his
or her life. The disadvantage of such language is the possibility that the insured’s stroke or
injury may not be deemed permanent and the death benefit may not be accelerated. The
advantage of requiring a permanent condition is this: medical underwriting is somewhat
relaxed, allowing some people with conditions like multiple sclerosis (MS) or early
Parkinson’s who are otherwise quite healthy and functional to purchase such coverage.

Some policies automatically include Chronic Illness riders at no additional cost, while
others require additional premium and medical underwriting. Because those with built-in
Chronic Illness riders usually require no extra medical underwriting, they rarely allow all of
the death benefit to be accelerated for care. Instead, factors at claim time such as age, gender,
rate class, cash value, and discount interest rates are used to discount how much of the death
benefit can be accelerated. Alternatively, policies offering optional Chronic Illness riders at
additional cost provide known monthly benefits and how much of the death benefit can be
accelerated (often times 100 percent). Medical underwriting is more extensive.

Both permanent life insurance policies (for example, whole life and universal life)
and, to a lesser extent at this point, term life insurance policies can now be purchased with
ADBs. Some policies allow the insured to access the death benefit at a rate of between 1 and
4 percent per month should long-term care services be needed. Others discount the death
benefit if it is accessed for a chronic illness. Most allow the benefit to be paid as an indemnity
benefit that can be used for anyone’s care, including family members. These policies
accelerate the benefits using the same benefit triggers as the other forms of LTC protection
described above: two or more of six ADLs or cognitive impairment.
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Some of the most attractive attributes of life insurance solutions with ADBs may
include: guaranteed premiums and/or cost of insurance (not all policies include such
guarantees), a death benefit is paid to beneficiaries if care is not needed, and cash values upon
surrender (not available with term life). Perhaps most importantly, life insurance may be
available to some people who cannot qualify for traditional LTC insurance due to their health.

There are three important drawbacks to relying on life insurance for LTC funding.
First, some ADBs require that the condition causing the need for care is deemed to be
permanent. This may impact someone who has had an accident or a stroke and may recover.
Second, a family, estate, or business may be heavily depending on the death benefit. Finally,
the death benefit and resulting LTC benefits do not increase over time — there is no inflation
protection.

7-18. Hybrid Policies

The previous two sections above featured life insurance policies that allow the
insured to use the death benefit to pay for care. Hybrid policies go a step further: if the death
benefit has been depleted, instead of benefits for care ceasing, funds continue to flow for
long-term care through an extension or continuation of benefit rider. Such policies are
referred to as “combination,” “asset-based,” or “hybrid” policies and marry long-term care
insurance to life insurance or an annuity. We begin by focusing on hybrid life/LTC.

The foundation of a hybrid life/LTC policy is life insurance. If the insured does not
accelerate the death benefit for care, the death benefit is paid to beneficiaries. If care is
needed, like linked-benefit life policies, the death benefit may be accessed to fund care
services. Unlike linked-benefit life, once the death benefit has been exhausted paying for
care, benefits do not cease. Instead the LTC portion of the coverage kicks in and continues to
pay for care until a specified dollar amount has been depleted. One company offers a
lifetime benefit on its LTC portion as well as the ability to put two people on one shared
policy.

In the past, most hybrid life/LTC solutions required a one-time, single premium to
fund the policy. Today, these combination policies can be purchased using a number of
payment methods: single premiums, premiums paid over a set number of years (e.g., 10 or 20
years), or ongoing annual premiums, making this form of LTC protection available to more
people.

Additional features of life/LTC hybrids are guaranteed premiums and strong cash
surrender values are available if coverage is canceled. Policies may include inflation
protection on benefits, and medical underwriting might be less stringent than stand-alone
LTCi as well as linked-benefit life with LTC riders. The author knows of five prominent
carriers offering life/LTC hybrids.

A second form of hybrid policy is an annuity/LTC insurance combination policy.
While a life/LTC hybrid starts with life insurance, the annuity/LTC policy requires the
purchase of a single premium deferred annuity. If care is needed, the funds in the annuity,
plus any growth, are used to reimburse long-term care expenses, tax free, until depleted. If
care is not needed and the insured passes away, the remaining balance of the annuity passes
on to beneficiaries, who would pay taxes on any gains.
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If the insured depletes the annuity paying for care, the LTC insurance rider continues
to fund care until depleted or, in the case of one company, for life. Premiums for the LTC
insurance rider may be funded by the single premium used to buy the coverage, or may be a
separate premium from the investment in the annuity. Two companies offer joint, shared
coverage for spouses, and the ability to use Qualified (IRA) funds to purchase the policy
(which causes all benefits to be taxable).

This form of LTC insurance involves a good deal of self-funding, as the initial benefits
for care are taken from the annuity account, which was in most cases funded by the insured.
This fact allows the insurance carriers to be more lenient in medical underwriting.

It is important to realize that an annuity that is not an annuity/LTCi combination
policy does not provide tax-free withdrawals to pay for care. Therefore, many people with
existing annuities not needed for retirement income and with decent or significant gains inside
the contract consider a tax-free 1035 Exchange (or a partial 1035 Exchange) from an existing
annuity to an annuity/LTC hybrid. Then if care is needed and the annuity portion is accessed
paying for qualified care expenses, gains come out tax free.

The author knows of three companies offering hybrid annuity/LTC hybrids.
Premiums are guaranteed on two of the three companies in this market. Readers should take
into account that such policies are funded with single premiums; ongoing premium
payments are not possible. Issue ages are up to age 87.

7-19. Summary of Pros and Cons of LTC Planning Solutions

Stand-Alone Long-Term Care Insurance

Pros Cons

Highest degree of leverage/most coverage Form of health insurance — premiums not
per dollar of premium guaranteed

Plentiful inflation options to keep pace Strictest medical underwriting

with growth of future costs
No death benefit (use it or lose it)
Shared benefits available
No cash surrender value
Ongoing periodic premiums
Gender-based premiums mean higher
Policy benefits can be tailored to meet a prices for females

wide range of budgets
Most policies pay claims using the
State Partnership programs reimbursement method instead of cash
indemnity

Tax incentives, may pay with HSA funds
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Short-Term Care Insurance

Pros

Cons

Affordable premiums
Easier medical underwriting
Available up to age 89

Shorter elimination periods and faster
access to benefits than LTC insurance

Some pay benefits even if Medicare is
paying

Pays for less than one year of care
Not eligible for the Partnership program
Not offered in all states

Most include a six-month pre-existing
condition clause

Shared benefits not available

Linked-Benefit Life Insurance with LTC Riders

Pros

Cons

Pays a death benefit if not used for care
Many offer guaranteed premiums

May include cash surrender values if policy
is cancelled

Reimbursement and cash indemnity
models available

Attractive premiums for females

Inflation protection not available
Not eligible for the Partnership program
Shared benefits not available

Premiums higher for males

Beneficiaries may be relying upon death
benefit

Linked-Benefit Life Insurance with Chronic Illness Riders

Pros

Cons

Pays a death benefit if not used for care
Many offer guaranteed premiums

May include cash surrender values if policy
is cancelled

Benefits are paid as cash indemnity
Attractive premiums for females

Medical underwriting is easier if Chronic
Illness rider is built in

Many require the chronic illness to be
permanent

Built-in riders may discount the death
benefit if accelerated, sometimes
substantially

Not eligible for the Partnership program
Shared benefits not available

Premiums higher for males

Beneficiaries may be relying upon death
benefit
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Hybrid Life/LTC

Pros

Cons

Guaranteed premiums and cash surrender
values

Death benefit to beneficiaries if not used
for care

If death benefit exhausted for care, an

LTC extension of benefits continues paying
for care

Inflation protection available

Excellent aide in self-funding

Two people may share one policy

Lifetime benefits available

Premiums higher than most other solutions
Involves a higher degree of self-funding
Not eligible for the Partnership program
If funding with a single premium, there

may be opportunity costs by repositioning
the funds

Hybrid Annuity/LTC

Pros

Cons

Easier medical underwriting

Beneficiaries receive annuity value not
used for care services

Excellent aide in self-funding

Gains in non-qualified annuity received as
LTC benefits may be received tax free

Excellent opportunity to 1035 Exchange
existing annuity to hybrid annuity with
LTC benefits

Two people may share one policy;
Lifetime benefits available

Lifetime benefits available

Single premiums required

Involves a high degree of self-funding
Not eligible for the Partnership program
If funding with a single premium, there
may be opportunity costs by repositioning

the funds

Current interest rates are historically low
and impact policy performance
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7-20. When Should One Purchase LTC Protection?

The best time to purchase any form of insurance is before it is needed, as it is usually
too late to obtain coverage once an insurable claim event occurs or becomes likely. LTC
insurance is no different. The average age of people purchasing LTC insurance has been
dropping steadily for years. Once a product sought after by retirees, LTC insurance is being
considered a must-have by an increasing number of Baby Boomers. According to The 2015-
2016 Sourcebook for Long-Term Care Insurance Information, 55 percent of purchasers in 2011 were
ages 55 to 64; 25 percent of buyers were 45 to 54; and only 8 percent were over 65.

Factors impacting the premiums go beyond age. Insurance carriers often sell a policy
series for several years before introducing a new generation of coverage, frequently pricing
the new plan premiums significantly higher than the premiums enjoyed by those who
started earlier. A 50-year-old considering a daily benefit today of $200 with the 5 percent
automatic compound inflation rider would have to buy a $255 daily benefit at age 55 or $326
per day at age 60 in order to match the growth due to the automatic inflation adjustment
inside the policy. Insurance companies frequently offer 10 to 15 percent discounts for those
in excellent health, and a 30 to 40 percent discount for couples both applying and approved.
Should the applicant lose one or both of these discounts in the future by waiting, the
premiums will be significantly higher.

More important than paying lower premiums by starting young, those waiting until
older ages to apply are risking their ability to qualify for coverage with their good health.
According to The 2015-2016 Sourcebook for Long-Term Care Insurance Information, in 2014, 27
percent of those ages 60 to 69 were declined coverage due to health, and 45 percent of those
70 to 79 were turned down.

7-21. Is Coverage Right for Me?

To answer this question, begin with two basic questions:

1) Can I pass the health underwriting required by the insurance company to qualify
for a policy?

2) Can I afford the premiums for a policy that meets my needs and expectations?

If the answer to one of these questions is “no,” then LTC insurance may not be
available or appropriate. If the answer to both questions is “yes,” continue to become
educated about this important topic. Talk with an insurance agent with expertise in a number
of LTC planning solutions. You may wish to work with an insurance broker who can help
you consider more than one insurance carrier. The agent or broker may help you consider
ways to pay the premiums, design a policy to fit your budget, compare and contrast the
different types of LTC insurance, and more.
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7-22. Choosing the Right Carrier

Know that there is no such thing as “the best company” or “the best policy,” as
different people have different needs. Clearly, the lowest premium does not necessarily
mean the best value. Choose a carrier with high financial ratings from A.M. Best, Moody'’s,
Standard & Poor’s, and others. Look for a carrier that has written LTC insurance for more
than just a few years. Consider whether your needs are best met by a reimbursement,
indemnity, or cash indemnity plan.

Insurance carriers differ on underwriting requirements for various medical
conditions. One company might approve coverage on an individual with a health concern
while another might refuse to insure an applicant for the same condition.

7-23. Resources

A Shopper’s Guide to Long-Term Care Insurance
Published by the National Association of Insurance Commissioners and available
from an insurance carrier or agent, or online at www.naic.org/documents/prod_serv_
consumer_ltc_lp.pdf. Other information about long-term care insurance is available at
www.insureuonline.org/insureu_special longtermcare.htm.

Colorado’s website dedicated to Partnership Plans
www.colorado.gov/ltcpartnership

Alzheimer’s Association of Colorado
www.alz.org/co

National Clearinghouse for Long-Term Care Information
www.longtermcare.gov

The Centers for Medicare and Medicaid Services
WWW.CIS.gov

Colorado Division of Insurance
(303) 894-7499
www.colorado.gov/dora/division-insurance; click on “For Consumers,” then
“Insurance Types,” then “Long-term Care.”

Colorado Senior Health Insurance Assistance Program (SHIP)
(888) 696-7213
www.colorado.gov/dora/division-insurance; click on “Senior Healthcare/Medicare”
under “What We Regulate.”
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Colorado Division of Aging and Adult Services
(303) 866-2800
www.colorado.gov/pacific/cdhs/state-unit-aging

Veterans’ benefits
WWW.va.gov
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Financial Difficulty for Seniors
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SYNOPSIS
8-1. Financial Difficulty for Seniors
8-2. Credit Card and Consumer Debt
8-3. Taxes
8-4. Bankruptcy

8-5. Resources

8-1. Financial Difficulty for Seniors

Seniors may be particularly vulnerable to the economic difficulties facing many
Americans today. This chapter is intended to provide resources to tackle some of the com-
mon issues confronting seniors.

8-2. Credit Card and Consumer Debt

Chapter 11, "Arm Yourself with Consumer Protection Information,” has a helpful dis-
cussion about credit repair, debt collectors, and debt collection in court. There are options to
lower the interest you are paying. Credit card rates and even outstanding balances can often
be negotiated down by calling the credit card company or by working with a nonprofit debt
relief company. You can find a list of credit counseling agencies approved by the U.S.
Department of Justice in the resources in Section 8.5 of this chapter. Beware! Debt consolida-
tion and credit repair services are rife with fraud. Make sure to check out the credentials of
any company before working with them.
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Am I Obligated to Pay the Debts of My Spouse After His or Her Death?

When someone dies in Colorado, any property that person owns that is subject to a
secured debt (such as a car loan or a mortgage) is subject to collection by the secured credi-
tor unless regular payments are made on the loan. Some assets are exempt from collection.
Some of the exemptions include a homestead exemption for up to $105,000 of home equity;
an exempt property allowance of up to $33,000 worth of property; a family allowance of
$33,000; life insurance proceeds paid to a beneficiary; and assets held in or paid from a pen-
sion, retirement plan, IRA, or other similar account. The remaining assets of a decedent’s
estate are generally available to unsecured creditors.

If the creditor is the IRS, state exemptions from creditors do not necessarily apply.

A surviving spouse or other family member who is acting as a personal representa-
tive for an estate must be very careful to properly pay estate debts. It is highly recommend-
ed that anyone thinking about serving as a personal representative consult with an attorney
before making any distributions from an estate. If a personal representative distributes
estate assets to beneficiaries before all creditors are paid, those beneficiaries and/or the per-
sonal representative could be liable to creditors up to the amount improperly distributed.
See Chapter 28, “What to Do When Someone Dies: Responsibilities of the Personal
Representative and Trustee Under Probate,” for more information.

If a husband and wife have both signed a debt obligation, they are generally both
responsible for repayment, even if one of them dies. Some creditors claim that surviving
spouses are responsible for certain debts incurred individually by their deceased spouse if
the debt is a “family expense.” This is an unclear area in Colorado law. Different states have
different rules regarding debt between spouses. In Colorado, family members who are not
spouses, such as children, parents, grandparents, brothers, sisters, or other family members,
have no obligation to pay the decedent’s debt unless they co-signed on the debt obligation.

Debt collectors may contact parents, friends and neighbors, or anyone believed to be
handling the estate. The Wall Street Journal ran an article on December 3, 2011, regarding
debt collection firms specializing in estate debts who have applied pressure to family mem-
bers to pay credit card debts or medical bills that surviving family members had no legal
obligation to pay. Any person contacted by a debt collector has certain protections under
federal and Colorado law regarding debt collection. This is discussed in detail in Chapter 11,
“Arm Yourself with Consumer Protection Information.”

8-3. Taxes

Refund Anticipation Loans

A lot of businesses offer to loan you money until you get your tax refund from the
IRS. Be careful about using these services. It is easy to electronically file your tax returns,
and plenty of free help is available if you need it (see section 8-5, “Resources”). You can have
the IRS deposit your refund directly into your bank account, which often takes only eight to
fifteen days, and all of your refund goes right to you. If you borrow money in anticipation
of your refund, the lender gets part of your tax refund — sometimes a big chunk.
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Tax Problems
Low-Income taxpayers with a tax controversy can contact two clinics in Colorado:

1) San Luis Valley & Southern Colorado Low Income Tax Clinic: 401 Church PL., PO.
Box 57, San Luis, CO 81152; (719) 672-1002, slvlitc@centurytel.net.

2) University of Denver Low Income Taxpayer Clinic, Graduate Tax Program: 2255 E.
Evans Ave., #390, Denver, CO 80208, (303) 871-6331, litc@law.du.edu.

Property Taxes

Colorado law provides for a senior property tax exemption for seniors 65 years or
older who live in Colorado and have owned their Colorado homes as their primary resi-
dences for at least 10 years. Qualifying seniors get a 50 percent break on their property tax
bill, up to $200,000 of property value. Details and applications are available from your coun-
ty assessor’s office. Please note Colorado has periodically suspended this program when tax
revenues are expected to be low (2009-2012). You must file your application by June 15 of the
year for which the exemption is requested.

Colorado offers a Property Tax/Rent/Heat Rebate Program for low-income seniors
aged 65 years or older, widows or widowers aged 58 years or older, and disabled persons.
Qualified applicants can receive a rebate of at least $300 based on the applicant’s actual rent,
property tax, and heating expenses. Applications are available at every county assessor’s
office, through the Colorado Department of Revenue, Division of Taxation at (303) 238-7378,
or online at www.colorado.gov/pacific/tax/property-tax-rent-heat-credit-ptc-rebate-file. Free
assistance in completing the application is available. You can file an application for this year
and two prior years.

The Colorado Senior Property Tax Deferral Program is a program for homeowners
aged 65 years or older where the state makes tax payments directly to the county to pay the
property tax due. These payments are loans, and the state will file a lien against the proper-
ty, but no payment is due on the loan until the home is sold or the senior no longer qualifies
for the program. The state charges interest at a market rate for the loan. Seniors can use this
program for multiple years. To qualify, the home must be owned and occupied by the
senior, and the property cannot generate rental income. The mortgage lender must agree
that the state’s lien will come first, before the mortgage. Applications and information
are available at your local county treasurer’s office. See additional information online
at www.colorado.gov/pacific/treasury/senior-and-veteran-property-tax-programs.

8-4. Bankruptcy

Theory Behind Bankruptcy

Bankruptcy allows a person in debt to file financial information with the court
showing the need for bankruptcy, and to receive a “discharge” or relief from certain types of
debt. In Local Loan Co. v. Hunt, the U.S. Supreme Court explained the purpose of bankruptcy
is to give “the honest but unfortunate debtor . . . a new opportunity in life and a clear field
for future effort, unhampered by the pressure and discouragement of preexisting debt.”
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Bankruptcy carries significant disadvantages and has limitations. It should be considered
only when other debt management options have failed. Bankruptcy has adverse effects on
your credit rating for at least ten years, and may prevent you from receiving any type of
loan or credit for some time after you file.

Types of Bankruptcy

An individual can file under one of four different “chapters” of the bankruptcy code.
Each has different criteria for filing and some differences in the type of relief offered.

Chapter 7

This is known as a “liquidating” bankruptcy. The debtor will describe to the court all
of its assets and debts. Certain types of assets are exempt from creditors. This varies from
state to state. In Colorado, exempt assets may include real estate or mobile homes with a
value of up to $105,000 if the homeowner is over 60 years of age; disability insurance pay-
ments; life insurance proceeds; state pensions; ERISA-qualified benefits; veterans” benefits;
retirement accounts, up to certain limits; public benefits; vehicles worth up to $12,500 if the
owner/debtor is over age 60; home furnishings worth up to $3,000; some earnings up to cer-
tain limits; tools of trade up to $30,000; and certain agricultural assets, including livestock
and equipment, with a value of up to $50,000. Any nonexempt assets will be sold, and the
proceeds will be used to pay creditors according to their statutory priority for repayment. If
there are no nonexempt assets, the creditors receive nothing. A debtor will be presumed to
be filing an abusive petition if his or her income is more than $7,700 per month, unless the
debtor’s nonpriority unsecured debt is sufficiently large.

Chapter 13

This is known as a “wage earner’s” bankruptcy. This allows individuals with regular
income to put in place a court-approved plan to pay all or part of their debts over 3 to 5
years. This type of bankruptcy allows a debtor to keep his or her property as long as the
debtor complies with the repayment plan.

Chapter 12

This is similar to Chapter 13, but is specifically for debtors who are family farmers or
fisherman.

Chapter 11

This is known as “reorganization.” This type of bankruptcy is rarely filed by an indi-
vidual, but is commonly filed by businesses. It allows a commercial enterprise to continue
operation of a business and repay creditors through a court-approved plan.

Consultation with a bankruptcy attorney will help you decide if bankruptcy will
help you, and what type of bankruptcy is best for your situation.
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Filing for Bankruptcy

A debtor must pay a filing fee, and, along with the petition, must file a schedule list-
ing all assets and liabilities, a schedule listing all income and expenses, a statement of finan-
cial affairs, a schedule of all contracts and leases, copies of tax returns, a list of all creditors, a
list of all property, disclosure of all income, a list of all monthly living expenses, and a certifi-
cation of attendance at credit counseling. Depending upon the type of bankruptcy filed, the
debtor may also be required to file a statement of all interest in qualified educational funds
and/or a repayment plan.

What Happens Once I File?

Filing for bankruptcy will result in an automatic stay where creditors must halt all
efforts to collect debts. This stay can be lifted if a creditor requests relief from the court, or if
the debtor is found to be delaying or otherwise abusing the bankruptcy process.

A creditor’s meeting will be scheduled at the bankruptcy courthouse. The debtor
must attend and answer under oath all of the creditors” questions regarding financial cir-
cumstances, a repayment plan, and related information.

The court will appoint a bankruptcy trustee, who is an impartial third party who can
investigate or liquidate assets. The trustee has “avoiding powers” that allow the trustee to
reverse payments the debtor made to favored creditors within 90 days of filing for bank-
ruptcy (called “preferential payments”). The trustee can also take other actions to protect
the integrity of the bankruptcy proceeding. The trustee can recommend that the court
approve a repayment plan, or that the court dismiss a bankruptcy petition for fraud or
other non-compliance.

If all of the requirements of the particular type of bankruptcy are followed by the
debtor, certain types of debt will be discharged, meaning that the debtor does not have to
pay them and the creditor cannot pursue the debtor.

Debts that Cannot be Discharged

Certain types of debts cannot be discharged in bankruptcy. The type of debt that is
dischargable depends on the type of bankruptcy. Under § 523(a) of the bankruptcy code,
debts that cannot be discharged include certain tax claims, child support, alimony, debts
arising from willful or malicious injury caused by the debtor, governmental fines or penal-
ties, student loans, overpayments by government programs, personal injury judgments
resulting from the debtor driving under the influence, debts owed to retirement plans,
secured debts, and debts to homeowner associations.

8-5. Resources

Resources Regarding Debts, Lending, and Collection Practices

United States Department of Justice
List of approved credit counseling services.
www.justice.gov/ust/list-credit-counseling-agencies-approved-pursuant-11-usc-111
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Colorado Attorney General Consumer Resource Guides
Consumer resource guides available on many topics, including credit and lending.
www.stopfraudcolorado.gov/resource-guide

AARP Elderwatch Colorado
A partnership between the Colorado Attorney General’s Office and the AARP Foundation,
Elderwatch is a clearinghouse for complaints, educational information, and training materials
dealing with the financial exploitation of elderly Coloradoans.
(800) 222-4444
(303) 222-4444
https://www.aarp.org/aarp-foundation/our-work/income/elderwatch/

Disability Law Colorado
Disability Law Colorado provides help for people with disabilities and older people in Colorado by
using the legal system to protect and promote their rights through direct legal representation,
advocacy, education, and legislative analysis. They educate consumers through their many
consumer-oriented publications, group training, and one-on-one coaching.

455 Sherman St., Ste. 130

Denver, CO 80203

(303) 772-0300

(800) 288-1376 (TTY)

https://disabilitylawco.org

dlcmail@disabilitylawco.org

332 N. 8th St.

Grand Junction, CO 81501
(970) 241-6371

(800) 531-2105 (TTY)

AARP
AARP publishes several bulletins, including “Eliminate Credit Card Debt.” AARP also makes
several money tools available, including a Health Care Costs Calculator and Credit Card Payoff
Calendar.

www.aarp.org/money/credit-loans-debt

Colorado Legal Services
Colorado Legal Services offers legal assistance to low-income Coloradoans, and has legal
information for the public, including information specific to consumer debt. Offices in Alamosa,
Boulder, Colorado Springs, Durango, Fort Collins, Frisco, Grand Junction, Greeley, Hayden,
La Junta, Pueblo, and Salida.

1905 Sherman St., Ste. 400

Denver, CO 80203

(303) 837-1313

www.coloradolegalservices.org
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Consumer rights information available at:
https://lawhelp.coloradolegalservices.org/issues/consumer-issues

Wall Street Journal

Article referenced in section 8-2:
“For the Families of Some Debtors, Death Offers No Respite.”
Wall Street Journal (Dec. 3, 2011), available at
http://online.wsj.com/article/SB10001424052970204224604577030043890121710.html

Tax Resources

AARP Foundation Tax-Aide

AARP Foundation Tax-Aide offers services for people who pay low to moderate income taxes,

with special attention for those 60 years or older. Service sites throughout Colorado.
www.aarp.org/money/taxes/aarp_taxaide/

Denver Asset Building Coalition
Free tax preparation services for Colorado residents with low to moderate income. The Denver
Asset Building Coalition also has seasonal offices in Aurora, Denver, and Golden.

Mpowered Center

2009 Wadsworth Blvd., Ste. 100

Lakewood, CO 80214

(303) 388-7030

www.denverabc.org

The Piton Foundation — Tax Help Colorado
A partnership between the Piton Foundation and the Colorado Community College System offers
free income tax return preparation for low-income taxpayers, including assistance with earned
income tax credits and applications for the Property Tax/Rent/Heat Rebate Program. The Piton
Foundation operates 27 tax sites in Colorado in cooperation with Colorado colleges.

1705 17th St., Ste. 200

Denver, CO 80202

(303) 628-3800

(303) 628-3834 (fax)

www.piton.org/tax-help

Colorado Legal Services
Colorado Legal Services offers legal assistance to low-income Coloradoans, and has legal
information for the public, including information specific to income and property taxes.
1905 Sherman St., Ste. 400
Denver, CO 80203
(303) 837-1313
http://lawhelp.coloradolegalservices.org/issues/taxes/income-taxes
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Mile High United Way

Dial 211 to get information about free tax preparation sites throughout Colorado, as well as infor-

mation about emergency shelter, legal aid, housing, utilities, home repair, senior issues, and more.
www.unitedwaydenver.org/2-1-1

Other Tax Resources:
* IRS forms and publications can be found at: www.irs.gov/forms-instructions.
* Colorado forms and tax information can be found at: www.colorado.gov/pacific/
tax/instructions-and-forms-all-tax-types.
* A website providing links to a number of tax related topics is: www.taxtopics.net/.
¢ Public libraries often provide print or online access to tax forms and tax
information.

Bankruptcy Resources
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AARP
AARP has a web page devoted to money issues, including credit, loans, and debt. There are
several useful articles available at:

www.aarp.org/money/credit-loans-debt

Colorado Legal Services
Colorado Legal Services offers legal assistance to low-income Coloradoans, and has legal
information for the public, including information specific to bankruptcy.

1905 Sherman St., Ste. 400

Denver, CO 80203

(303) 837-1313

www.coloradolegalservices.org

United States Courts
“Bankruptcy Basics” guides and videos are published by the administrative office of the United
States Courts.

www.uscourts.gov/services-forms/bankruptcy/bankruptcy-basics

Denver Bar Association
The Denver Bar Association offers a free bankruptcy clinic on the second Tuesday of each month at
the U.S. Bankruptcy Court.

721 19th St., Rm. 154

Denver, CO 80202

www.denbar.org/Public/Legal-Clinics
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SYNOPSIS
9-1. Age
9-2. Race, Color, Religion, Sex, and National Origin
9-3. Disability
9-4. Before Filing a Charge of Discrimination
9-5. Filing a Charge of Discrimination
9-6. Family and Medical Leave Act

9-7. Resources

Federal and state laws prohibit discrimination, harassment, and retaliation against
employees based upon a person’s age, race, color, religion, sex, national origin, disability, and
use of job protected leave.

The federal Age Discrimination in Employment Act (ADEA) makes it illegal for an
employer to discriminate against employees because of their age; specifically, this law pro-
hibits discrimination against persons 40 years of age or older.

Another federal law, Title VII of the Civil Rights Act of 1964 (Title VII), as amended,
protects individuals from discrimination, harassment, and retaliation because of their race,
color, religion, sex (including sexual harassment and pregnancy discrimination), and national
origin.

Under the federal Americans with Disabilities Act (ADA), it is illegal to discriminate

against people with mental and physical impairments that qualify as disabilities under the
Act.

In addition to these federal laws, Colorado has a state law known as the Colorado
Anti-Discrimination Act (CADA). Like the federal laws noted above, this state law prohibits
discrimination against individuals in employment based on their disability, race, creed, color,
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sex, sexual orientation, religion, age, national origin, or ancestry. However, in addition,
Colorado law also prohibits discrimination on the basis of sexual orientation and being mar-
ried to another employee, neither of which are currently covered by federal law.

The Family and Medical Leave Act (FMLA) is another important federal law which
provides eligible employees of covered employers with unpaid job-protected leave for up to
12 weeks of leave within a 12-month period of time.

Employers are prohibited from discriminating in a variety of employment issues,
such as job advertisements; hiring; pay and benefits, which affect compensation; promotion;
demotion; and termination. Employers are also prohibited from retaliating against an
employee who complains of discrimination or participates in the investigation of a discrimi-
nation complaint under the ADEA, Title VII, the ADA, or CADA. Finally, an employer cannot
interfere with an employee’s right to take job-protected leave, or retaliate against an employ-
ee for taking job-protected leave under the FMLA.

Employment discrimination includes adverse actions directly motivated by discrimi-
natory intent, as well as adverse actions that may not be caused by a discriminatory intent
but nevertheless have an adverse impact on employees in a protected group.

9-1. Age

The federal Age Discrimination in Employment Act (ADEA) makes it illegal for an
employer to discriminate against a qualified employee because of his or her age. Employers
are prohibited from treating qualified workers who are 40 years old or older less favorably
than other employees because of the older worker’s age. Employers covered by this statute
include those who employ 20 or more employees. It does not matter if the employee who is
being treated more favorably is also over the age of 40, as long as one employee is being mis-
treated because of age.

The Colorado statute prohibiting age discrimination contains an exception permit-
ting employers to compel retirement for workers between the ages of 65 and 70 who have
held executive or policy-making positions and have access to immediate retirement benefits
of at least a certain amount. The ADEA was amended to eliminate this upper-age exception.
Employers covered by the Colorado statute include those who employ two or more
employees.

These statutes were enacted to protect older workers from stereotypes, including
beliefs that older workers are slow, unable to adapt to change, unable to learn current tech-
nology or procedures, or that they should retire at a certain age.

The Older Workers Benefit Protection Act (OWBPA) is an amendment to the ADEA
limiting the manner in which an employee 40 years or older may waive his or her protec-
tions under the ADEA. Under the OWBPA, an individual may not waive any right or claim
under the ADEA unless the waiver is understood and voluntary. Any release executed by an
employee is not considered valid unless the following minimum guidelines of the OWBPA
are met:
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P The waiver is part of an understandable written agreement that specifically refers
to rights under the ADEA;

» The individual does not waive rights that may arise after the date the waiver is
executed;

» The waiver must be accompanied by consideration (i.e., money) in addition to
severance or other benefits that the employee is already entitled to receive;

» The waiver must advise the individual in writing to consult with an attorney
before executing the waiver;

P The employee must be granted a period of at least 21 days within which to con-
sider the agreement; and

P The waiver also must state that the offer remains revocable for at least seven days
after the date of signature.

If the waiver is requested as part of an exit incentive, group layoff, or other program
offered to a class of employees, then these requirements are altered somewhat. Rather than
having 21 days to consider the terms, 45 days must be given. Also, the employer must pro-
vide information about how eligibility for the program was determined and the job titles
and ages for those selected or eligible, as well as for those not selected or eligible.

CADA prohibits discrimination based on age and applies to all employers, regardless
of size, though there is an exemption for religious institutions.

9-2. Race, Color, Religion, Sex, and National Origin

Title VII of the Civil Rights Act of 1964, as amended by the Civil Rights Act of 1991
(Title VII), prohibits employment discrimination and/or harassment based on race, color,
religion, sex, and national origin. Employers covered by this statute include those who
employ 15 or more employees.

CADA prohibits discrimination based on race, color, religion, sex, and national origin
and applies to all employers, regardless of size, though there is an exemption for religious
institutions. Additionally, CADA also prohibits discrimination based on creed, pregnancy,
sexual orientation, transgender status, and, for employers with more than 25 employees,
generally prohibits discriminating against a person because his or her spouse or fiancé is an
employee.

9-3. Disability

Title I of the Americans with Disabilities Act (ADA) offers protection from employ-
ment discrimination based on disability for qualified people with disabilities. The law covers
employers with 15 or more workers.
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Another federal law, Section 504 of the Rehabilitation Act, states that no qualified
individual with a disability will be “excluded from the participation in, be denied the bene-
fits of, or be subject to discrimination under any program or activity receiving federal finan-
cial assistance.” This includes employment.

The Colorado Anti-Discrimination Act protects employees with disabilities from dis-
crimination regardless of the number of workers employed.

Definition of Disability and Qualified Individual With a Disability

Under the civil rights protections listed above, the term “disability” means, with
respect to an individual:

P A physical or mental impairment that substantially limits one or more of the
major life activities of such individual;

P A record of such an impairment; or
P Being regarded as a having such an impairment.

In order to be considered a “qualified individual with a disability,” a worker must
be able to perform the essential functions of his or her job, with or without a reasonable
accommodation. Essential functions are the necessary duties and activities of the job
position.

Reasonable Accommodations

A “reasonable accommodation” is any change in the work environment or the way
things are usually done that enables a person with a disability to perform the essential func-
tions of the job. An accommodation is considered reasonable if it is feasible and meets the
needs of the person with a disability.

An employer must make a reasonable accommodation to an employee with a known
disability, unless the employer can show that the accommodation would cause an undue
financial burden or hardship on the operations of its business, or that providing the accom-
modation would pose a direct threat to the health or safety of the employee or others. There
is no magic language required when requesting an accommodation.

Reasonable accommodations may be needed:

» During the application/interview process;

P To perform the essential functions of the job; or

» For the enjoyment of equal terms, conditions, and privileges of employment.

When an employee requests an accommodation, the employer can request medical
documentation of the claimed disability and the need for the accommodation. Any medical
information provided to the employer is to be treated as confidential and kept in a record
separate from the employee personnel file.

An employee need not provide all of his or her medical files. The employee need
only submit medical information relevant to the claimed disability and potential
accommodation.
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Requests for reasonable accommodations may include, but are not limited to:
P Changes in physical accessibility of the location or work site;

» Job restructuring;

» Modified work schedule;

P Acquisition or modification of work equipment;

» Modification of training materials or examinations;

» Modifications of policies;

P Altering how an essential function of the job is performed; or

P Reassignment to a vacant position.

Creating a reasonable accommodation is an individualized process and will vary
from situation to situation, based on a person’s limitations, the job, and the employer’s busi-
ness. The purpose of a reasonable accommodation is to enable the employee to perform the
essential functions of the job.

An employee’s request for a reasonable accommodation may, but need not, be writ-
ten. The employer is required to enter into an interactive process with the employee to deter-
mine a reasonable accommodation. If a specific accommodation is requested by the employ-
ee, the employer should consider the specified request, but may provide an effective alterna-
tive. No employer is required to suffer an undue hardship in providing an accommodation;
whether a requested accommodation is an undue hardship must be based on an individual-
ized assessment of current circumstances showing that a specific reasonable accommodation
would cause significant difficulty or expense to the employer.

9-4. Before Filing a Charge of Discrimination

If you suspect you have been the subject of employment discrimination covered by
these federal or state laws, you have the right to file a complaint, known as a Charge of
Discrimination, with the Equal Employment Opportunity Commission (EEOC), or the
Colorado Civil Rights Division (CCRD). Before doing so, you should consider whether there
are routes to open lines of communication within your employment setting:

P Are you represented by a union that can advocate for your rights?

» Does your company employ an EEO or ADA coordinator or someone who moni-
tors compliance with discrimination laws? (You might be able to find this informa-
tion through your human resources department.)

P Are you a federal or state employee who may be required to enter into an internal
process before filing a charge with the EEOC or CCRD?

P Is there an internal grievance procedure, an administrator with decision-making
powers, or a board where your issues will be heard and addressed?

P Is there an opportunity to negotiate or mediate with your employer?
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9-5. Filing a Charge of Discrimination
Where to file a charge of employment discrimination:

Colorado Civil Rights Division (CCRD)

1560 Broadway, Ste. 1050

Denver, CO 80202

(303) 894-2997 or toll-free (800) 262-4845

TTY through Relay Colorado (711 plus regular phone number)
www.colorado.gov/pacific/dora/civil-rights/filing-a-charge

The CCRD has jurisdiction over businesses regardless of the number of employees.
The CCRD may offer either group or individual intakes about a complaint. There is an online
filing system at the CCRD that allows you to complete an intake form on their website, and
then a Division employee will contact you to continue the process. For the purposes of time-
ly filing, do not mistake the submission of an Intake Form as officially filing your Charge of
Discrimination.

Equal Employment Opportunity Commission (EEOC)
303 E. 17th Ave., Ste. 410

Denver, CO 80203

(800) 669-4000

(800) 669-6820 (TTY)

The EEOC has jurisdiction for businesses with 15 or more employees for Title VII
and the ADA, and 20 or more employees for the ADEA.

Timelines for Filing to Protect Your Legal Rights

CCRD — six months from the date of employment discrimination, harassment, or
retaliation.

EEOC — 300 days from the date of employment discrimination, harassment, or
retaliation.

You must file a Charge of Discrimination with the EEOC or CCRD within these time-
lines, or you forfeit the chance to pursue your claims.

Federal, state, and/or union employees may have mandatory prerequisites to the
deadlines listed above, and these deadlines can be very short, sometimes within a few days.
Requirements may include filing with an internal EEO officer. Additionally, other employ-
ment claims may have different filing requirements and deadlines.

You generally must file a sworn written statement in order to file a charge with the
EEOC or CCRD. Also, before a private lawsuit may be filed in court, you must exhaust
administrative remedies with the agency. Prior to filing such a suit, you must receive a
right-to-sue letter from the EEOC or CCRD (see “Filing a Charge,” below).
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Filing a Charge
As the charging party, you should be prepared to provide the who, what, when,
where, and how concerning your complaint:

» Your name, address, and telephone number.

» Employer’s name, address, telephone number, and number of employees, if
known.

» A description and timeline of events, with any available documentation, to sup-
port your claim of discrimination.

» The names, addresses, and phone numbers of anyone who could support your
claim of employment discrimination (witnesses).

» Documentation of your disability, if applicable.

When you file a charge of discrimination with the EEOC or CCRD, you will be
assigned a charge number. An investigator will have primary responsibility for handling
your complaint. The employer that you filed a charge against will have the opportunity to
respond to your statements alleging discrimination.

You may be offered the chance to mediate with your employer. This step is
voluntary.

You may be requested to submit additional information related to your charge.

After the claim has been investigated, the EEOC or CCRD will determine if there is
“cause” to your complaint that may initiate further agency action.

If the EEOC or CCRD finds that there is “cause,” it may require conciliation efforts,
choose to pursue a lawsuit on your behalf, or provide you with a right-to-sue letter.

Even if the EEOC or CCRD does not find that there is “cause,” you will still be pro-
vided with a right-to-sue letter that enables you to file a lawsuit asserting discrimination in
a federal or state court. You will lose your right to sue if you do not file the complaint in
court within 90 days from your receipt of the letter.

9-6. Family and Medical Leave Act

Eligibility

The Family and Medical Leave Act was enacted in 1993 to require covered employers
to provide employees with job-protected and unpaid leave for qualified medical and family
reasons. The FMLA requires that covered employers communicate the law’s protections to
eligible employees, both by posting a notice and providing a written notice directly to
employees.

For an employee to have protection under the FMLA, three things are required. An
employee must: (1) have worked for the employer for at least 12 months; (2) have worked at
least 1,250 hours in the last 12 months preceding the start of leave; and (3) be employed at a
worksite where the employer has at least 50 employees within 75 miles.
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There are specific reasons that an employee can use job-protected leave under the
FMLA:

» The birth of a son or daughter or placement of a son or daughter with the employ-
ee for adoption or foster care, and to bond with the newborn or newly placed
child;

» To care for a spouse, son, daughter, or parent who has a serious health condition,
including incapacity due to pregnancy and for prenatal medical care;

P For a serious health condition that makes the employee unable to perform the
essential functions of his or her job, including incapacity due to pregnancy and for
prenatal medical care; or

P For any qualifying exigency arising out of the fact that a spouse, son, daughter, or
parent is a military member on covered active duty or call to covered active duty
status.

Under certain circumstances, an employee is entitled to take FMLA leave on an inter-
mittent or reduced-schedule basis. In addition to providing eligible employees an entitle-
ment to leave, the FMLA requires that employers maintain employees’ health benefits during
leave and restore employees to their same or an equivalent job after leave.

Statute of Limitations

The EEOC and CCRD do not have jurisdiction over claims under the Family and
Medical Leave Act, so there is no requirement that you file a Charge of Discrimination to
exhaust administrative remedies in order to pursue a claim under the FMLA. Instead, there is
a two-year statute of limitations to file a lawsuit against the employer.

9-7. Resources

If you believe that a federal program has discriminated against you, file a complaint
with the federal agency that funds the program. Your U.S. senator or representative’s office
can tell you which federal agency to contact if you are uncertain.

If you believe that your employer has discriminated against you on the basis of a pro-
tected characteristic, don’t wait to pursue your claims, or you will lose the chance to do so.
See the discussion in section 9-5. Contacting a private attorney to talk about your specific sit-
uation is a good idea; also, you can use the following government agencies as resources for
additional general information.

CCRD
(303) 894-2997
(800) 866-7675 (toll-free, bilingual Spanish/English)
www.colorado.gov/pacific/dora/node/91536
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Colorado Department of Labor and Employment
Unemployment Benefits
(303) 318-9000
(800) 388-5515
www.colorado.gov/cdle/unemployment

EEOC
Headquarters:
U.S. Equal Employment Opportunity Commission
131 M St., NE
Washington, D.C. 20507
(800) 669-4000
(800) 669-6820 (TTY)
info@eeoc.gov
WWW.eeoc.gov

Denver Field Office:
303 E. 17th Ave., Ste. 410
Denver, CO 80203
(800) 669-4000
(800) 669-6820 (TTY)

Fair Housing Laws
www.civilrights.org/fairhousing/laws

United States Department of Justice
950 Pennsylvania Ave., NW
Washington, D.C. 20530-0001
(202) 353-1555 or (202) 514-2000
AskDOJ@usdoj.gov
www.usdoj.gov

* This chapter was originally reviewed by Valerie L. Corzine, Esq., Legal Center for People with
Disabilities and Older People, and was updated through 2017 by Andrew Volin, Esq.
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Workers’ Compensation and Seniors

Gregory B. Cairns, Esq.
Cairns & Associates, P.C.

SYNOPSIS
10-1.  Workers” Compensation Overview
10-2.  Benefits Available

10-3.  Filing a Workers” Compensation Claim

10-4. Basic Forms
10-5.  Special Workers” Compensation Issues Pertaining to Seniors
10-6. Resources

10-1. Workers’ Compensation Overview

Workers’ compensation is a state insurance program designed to compensate work-
ers who are injured on the job. The Colorado state legislature determines eligibility for ben-
efits as well as amounts and duration of benefits.

Every employer in the State of Colorado is required to buy workers’ compensation
coverage for its employees, or qualify under the state’s strict standards to be self-insured.
The Colorado workers’ compensation program is administered by a state agency, the
Colorado Department of Labor and Employment, Division of Workers” Compensation.

To learn more about the Colorado workers’ compensation system, call the Division of
Workers” Compensation customer service unit at (303) 318-8700, or visit their website at
www.colorado.gov/cdle/dwc. The Division of Workers” Compensation website is very
informative and user friendly.

Employees who qualify for workers” compensation benefits cannot sue their employ-
ers in a federal or state district court using personal injury, negligence, or other “common
law” theories of liability. This is because workers” compensation is considered an “exclusive
remedy” for injury claims. An employee who is injured on the job, however, is not prohibit-
ed from suing his or her employer for violation of a federal anti-discrimination law such as
the Americans with Disabilities Act (as amended) or Title VII (discrimination based on race,
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age, gender, national origin, religion, etc.), or for sexual harassment, violation of the Family
and Medical Leave Act, the Older Workers Benefit Protection Act, or the Age Discrimination
in Employment Act.

The Colorado workers’ compensation system is not easily understood by laypersons
since it is governed by statutes, rules, and case law that are ever-changing and complicated.
If you have questions about the workers’ compensation system, call customer service at
the Division of Workers” Compensation, or retain an attorney who specializes in workers’
compensation.

10-2. Benefits Available

There are eight types of benefits available under the Colorado workers” compensa-
tion system:

Medical Benefits

An injured worker is entitled to all medical benefits that are reasonably necessary to
cure or alleviate the effects of the industrial accident. Those benefits can include hospitaliza-
tion costs, prescriptions, x-rays, surgery, physical therapy, medical transportation costs,
prosthetic devices, bandages, and much more. Medical providers can only charge a certain
amount for medical services and equipment, which is paid by the insurance company or
self-insured employer. The injured worker does not make any co-payment. Medical benefits
are available as long as necessary, sometimes even for life.

Temporary Total Disability

If a worker cannot work at his or her regular job at all, the worker is entitled to a
wage replacement benefit known as temporary total disability (TTD). TTD is paid at the rate
of 2/3 of the worker’s average weekly wage, up to a state maximum amount. The state max-
imum amount for TTD from July 1, 2018, through June 30, 2019, is $987.84. These benefits
are usually paid every two weeks. TTD lasts until the worker is at maximum medical
improvement, released to regular employment, returns to work at full wage, misses a
rescheduled doctor’s appointment, or fails to return to an offer of modified duty.

Temporary Partial Disability

Temporary partial disability (TPD) benefits are paid when a worker returns to work
earning less than his or her regular wage. In such a case, the worker is paid TPD by the fol-
lowing formula:

Average weekly wage at time of injury - average weekly wage after return to
work x 2/3 = TPD rate.

For example, a worker who earns $600 per week at the time of injury who returns to
work half-time earning gross wages of $300 per week would receive $200 per week in tem-
porary partial disability benefits ($600 minus $300 x 2/3 = $200).
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Bodily Disfigurement

Bodily disfigurement is paid in addition to other benefits when a worker is left with
a scar, amputation, or other bodily disfigurement. Beginning July 1, 2018, a worker may
receive up to $5,229.18 for certain bodily disfigurements, and up to $10,457.52 for more seri-
ous bodily disfigurements. The maximum amount available for bodily disfigurement
increases each year. Bodily disfigurement can be admitted by the insurance company or
self-insured employer, or an injured worker may submit photographs to an administrative
law judge (ALJ) for evaluation. Alternatively, the injured worker may appear live before an
AL]J at a disfigurement hearing.

Permanent Partial Disability

The purpose of permanent partial disability (PPD) benefits is to compensate the
injured worker for anticipated wage loss due to the effects of an industrial injury. Injured
workers are compensated for their permanent partial disability based on a formula that
varies depending on whether the injury is to a specific body part or to the “whole person.”
The formula for injuries to specific body parts (knees, eyes, wrists) does not take into con-
sideration the age or average weekly wage of the injured employee. An injury to the “whole
person” (for example, back, neck, or hernia) does take into consideration age and average
weekly wage. Since the formulas for calculating permanent partial disability are not easily
understood, an injured worker should consult with the Division of Workers” Compensation
or an experienced attorney to determine whether an insurance company has properly cal-
culated his or her PPD.

Permanent Total Disability

If an injured worker is unable to earn any wages for the same or any other employ-
e1, he or she can collect permanent total disability (PTD) benefits. PTD benefits are poten-
tially payable until the death of the injured worker. Such benefits are paid at the rate of 2/3
of the worker’s average weekly wage, without a cost of living increase. If a worker is enti-
tled to permanent total disability benefits, he or she may currently ask for a lump-sum pay-
ment of those benefits up to $91,126.84. After the lump sum is paid, the remaining benefits
due will be paid at a lower rate (amortized). The standard for proving entitlement to perma-
nent total disability is rigorous, and it is very difficult to qualify for such benefits. An injured
worker who turns down an offer of employment or vocational rehabilitation may not quali-
fy for permanent total disability benefits. If an insurer can demonstrate that the worker has
returned to work earning $4,000 or more, permanent total disability benefits may end.

Vocational Rehabilitation

Vocational rehabilitation is not a mandatory benefit in the Colorado workers” com-
pensation system. Insurers do offer vocational rehabilitation services on occasion, however,
in order to avoid a determination of permanent total disability.
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Death Benefits

Death benefits are paid to the dependents of a deceased employee whose death is
related to his or her work injury. Benefits are payable at a rate that is 2/3 of the average
weekly wage of the deceased worker, up to a state maximum. Dependent spouses are
eligible for death benefits for life or, upon remarriage, for two years beyond the date of
remarriage. Minor children are eligible for dependent benefits until the age of 18 or, upon
full-time enrollment in an accredited institution of higher learning, until they are 21 years of
age. If there are multiple dependents, all dependents share one amount. Death benefits are
reduced by 50 percent of Social Security benefits received by the dependent(s).

10-3. Filing a Workers’ Compensation Claim

There are three basic types of workers” compensation claims: traumatic injury, occu-
pational disease, and mental impairment. A traumatic injury is an accidental injury that
occurs at a specific time and place. An occupational disease is an injury due to the condi-
tions at work that, over time, cause injury or disease. An example of an occupational disease
is a carpal tunnel condition caused by repetitive motion at work. The third type of injury is
mental impairment, which is an accidental injury that does not necessarily involve a physi-
cal injury and is due to an event or conditions of employment and that would cause symp-
toms of distress in a similarly situated employee. A mental impairment claim must be sup-
ported by evidence from a physician, it must result in either lost time from work or medical
attention, and it must be primarily caused by some event or conditions at work. A mental
impairment claim cannot be caused in full or in part by conditions of employment that are
common to all fields of employment such as termination, promotion, suspension, or other
disciplinary action at work.

If a worker feels that he or she has been injured because of work, the worker should
notify the employer of the claim in writing within four working days. Alternatively, the
employee may file a claim with the Division of Workers” Compensation by completing a
form known as the “Worker’s Claim for Compensation.” This form, which can be found
online at www.colorado.gov/cdle/dweg, is easily understood and can be completed by a lay
person. If you need assistance in completing the Claim for Compensation, consult with a
representative from the Division of Workers” Compensation or retain an attorney to file one
for you. There are no filing fees associated with filing a claim for workers’ compensation or
any subsequent document.

Once the employer is notified of the work-related injury, the employer must offer
the worker a choice of at least four medical providers (four physicians, four clinics, or a com-
bination of physicians and clinics), unless the worker lives in a rural area. Failure to offer at
least four treating providers within a short time after notice of the injury will result in the
worker’s right to choose his or her own provider.
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Once the worker selects a medical provider, there are two ways to accomplish a
change of treating physician. If the worker has not reached maximum medical improve-
ment and no more than 90 days have passed after the date of injury, the worker may
request a change of physician to one of the other medical providers offered at the time of
injury. This request will automatically be granted. At any time, an injured worker may sub-
mit a written request for a change of treating physician to the insurance carrier. If the carrier
does not respond within 20 days of the written request, the request will automatically be
granted.

Once a claim is filed, the Division of Workers” Compensation notifies the worker’s
employer and the insurance company about the claim. The employer and its insurance
company (known as “respondents”), then file a response to the Claim for Compensation
indicating whether they will accept or deny your claim. If the respondents accept your
claim, they file a “General Admission of Liability.” If they deny your claim, they file a
“Notice of Contest.” If respondents deny the claim, a claimant may file an “Application for
Hearing.” Once an Application for Hearing is filed, the respondents will file a “Response to
Application for Hearing” that indicates their position on issues the injured worker has
endorsed, and endorsing their own defenses and offsets as appropriate. The Response to
Application for Hearing will tell the injured worker a great deal about what the respondents
think about the worker’s claim.

Once a claim is filed, the parties may gather information from each other about the
facts and theories known to them. This is called “discovery,” and is usually conducted
through questionnaires known as “Interrogatories and Requests for Production of
Documents.” Sometimes the parties will agree to take a deposition of an important witness,
such as an employer representative or a doctor.

At any time after the Application for Hearing is filed, the parties may proceed to a
prehearing conference to discuss procedural issues, or a settlement conference to try to
resolve some or all of the issues in the case. Prehearings and settlement conferences are con-
ducted by special judges known as Prehearing Administrative Law Judges. These judges
have the power to make rulings concerning disputes about producing information, or when
a hearing can commence. They also can help the parties settle the issues in dispute.

If the parties cannot resolve the issues on their own, they will proceed to a hearing
before an Administrative Law Judge, known as a “merits judge.” The merits judge, who is a
specialist in workers” compensation claims, will decide all issues pertaining to the workers’
compensation claim.

If a party disagrees with the decision of an Administrative Law Judge, it may appeal
the order to an appellate body known as the Industrial Claim Appeals Office. A further
level of appeal is the Colorado Court of Appeals. The ultimate appellate body for workers’
compensation cases is the Colorado Supreme Court. Very few workers’ compensation cases,
however, are reviewed by the court of appeals or the supreme court.
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10-4. Basic Forms

Most of the following forms can be found in the “Forms” section of the Division of

Workers” Compensation website at www.colorado.gov/cdle/dwc.
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» Workers’ Claim for Compensation
This is a form that a claimant completes to give information concerning his or
her claim. This form could suffice as the employee’s notice of injury that the
employee is required to submit within four working days after an accidental
traumatic injury, or 30 days from the “first distinct manifestation” of an occupa-
tional disease.

» Notice of Contest
This is a form completed by the insurance company or third-party administrator
on behalf of the employer by which the respondents deny a claim. Sometimes the
respondents specify a legal or factual basis for the denial, but often they simply
indicate “pending further investigation.” In the latter case, a claimant should
inquire about what information or documents the respondents need to complete
their investigation.

» Employer’s First Report of Injury
For certain injuries, an employer is required to file an Employer’s First Report of
Injury with its carrier within 10 days. The carrier or third-party administrator, in
turn, will, as appropriate, file the Employer’s First Report of Injury with the
Division of Workers” Compensation to advise the Division and the injured worker
about the claim.

» General Admission of Liability
Respondents admit for benefits on a form known as the General Admission of
Liability. An injured worker does not need to respond to this notice, but he or she
should review it carefully to make sure the respondents have admitted to all ben-
efits that are appropriate.

» Application for Hearing
This is the form that any party to a claim can file if the party wants a hearing on
an issue before an Administrative Law Judge. (Available from the Office of
Administrative Courts, www.colorado.gov/dpa/oac.)

» Response to Application for Hearing
This form, usually filed by respondents, is used to advise the other side about
their position pertaining to the issues endorsed on the Application for Hearing
and to state any affirmative defenses or offsets they may have.

» Order
An order is the written decision of an Administrative Law Judge or any appellate
body such as the Industrial Claim Appeals Office, the Colorado Court of Appeals,
or the Colorado Supreme Court, or even the Director of the Division of Workers’
Compensation. If a party is dissatisfied with an order, he or she may appeal it
within 20 days from the date on the certificate of mailing of that order. Failure to
appeal an order within 20 days makes the order final and there is no further right
to appeal.
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» Final Admission of Liability
When respondents seek to close out most or all issues in the case, they will file a
Final Admission of Liability. Injured workers should review the Final Admission
very carefully, because they have only 30 days from the date on the certificate of
mailing to object to the Final Admission of Liability. If they fail to object in writing
within 30 days, their case will be closed with respect to the issues concerned.

» Objection to Final Admission of Liability
This is the form that must be filed by the injured worker within 30 days from the
date on the certificate of mailing of the Final Admission of Liability or else the
claim will be closed as to the issues noted in the Final Admission of Liability.

» Notice and Proposal to Select an Independent Medical Examiner
Either the claimant or respondents can advise the other side that they wish to
have an independent physician review a determination of the treating physician
with respect to maximum medical improvement or permanent impairment, or
other medical issues as well. The “Notice and Proposal,” as it is called in short-
hand, must be filed within 30 days from the treating physician’s determination of
maximum medical improvement and permanent impairment or 30 days from the
mailing date of the Final Admission of Liability.

» Application for Division Independent Medical Examination (DIME)
This form, which is used to apply for a DIME, will indicate whether a DIME
physician has been negotiated, whether the Division of Workers” Compensation
needs to give the parties a panel from which they can select a DIME physician,
and what issues the parties want the DIME physician to address.

If the parties cannot negotiate a doctor before the DIME, the Division of Workers’
Compensation will provide three names randomly selected from a computer pro-
gram. The requesting party will strike one of those names and the nonrequesting
party will strike another. The remaining physician will conduct the DIME.
Usually, a DIME costs $675, but there is a recent trend by DIME physicians to
charge $1,000 for more complicated cases.

» Request for Lump Sum Payment
An injured worker can ask for a lump sum of up to $10,000 of permanent disabili-
ty benefits simply by writing the insurance carrier or a third-party administrator
for a self-insured employer. If the worker wants the remainder of his or her
award, up to $91,126.84, paid in a lump sum, he or she must complete a “Request
for Lump Sum Payment” form. The claimant must submit this form to the
Division, which will usually enter an order for a lump sum payment and payments
for the amortizing balance of benefits due.
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10-5. Special Workers’ Compensation Issues
Pertaining to Seniors

» Permanent Partial Disability
If an injured worker’s injury is to a specific part of the body (for example, eye,
knee, or wrist), the amount of benefits received is calculated with a formula that
has nothing to do with the person’s age. If the injured worker, however, suffers a
“whole person injury” to the neck, back, spine, head, or internal organs, the
worker’s benefits are calculated with a formula that does reflect their age. By
means of a number known as the “age factor,” a carrier determines a person’s dis-
ability. In Colorado, older workers have lower “age factors” than younger people,
and therefore they usually receive less in permanent partial disability benefits
when they have a whole person injury.

» Permanent Total Disability
As described above in section 10-2, “Benefits Available,” an injured worker who
can prove that he or she cannot earn any wages from the same or any other
employer can qualify for permanent total disability benefits. These benefits, which
are measured by 2/3 of the worker’s average weekly wage at the time of injury,
are usually payable for life. The older a worker is at the time of injury, the higher
the probability of qualifying for permanent total disability benefits.

» Apportionment for “Old Age”
The only means of reducing workers’ compensation benefits because of age is use
of the age factor (see above) in calculating permanent partial disability benefits.
No other benefit may be reduced or paid differently for seniors. Apportionment
may be available, however, when the effects of older age create a nonindustrial
impairment that can be measured and subtracted out from the industrial impair-
ment. Apportionment is a very complicated area of workers” compensation law, so
injured workers should consult with the Division of Workers” Compensation or an
attorney when they feel that respondents have unfairly apportioned out benefits
in their case.

P Offsets
An injured worker’s benefits may be reduced pursuant to a statutory formula
when that worker receives unemployment compensation, Social Security disability
benefits, Social Security retirement benefits, Public Employees” Retirement
Association (PERA) benefits, or employer-funded disability or retirement benefits.
The amount of the offset depends on the type of benefits received. In certain cases,
the respondents may require the claimant to file for periodic disability benefits.
Failure to do so may result in suspension of workers” compensation benefits.

P “Responsible for Separation from Employment”
In some cases, an injured worker may not receive temporary total disability bene-
fits if an Administrative Law Judge determines that he or she is “responsible for
separation from employment.” If an employee violates an employer’s rule, does
not show up for work, or voluntarily leaves employment for reasons unrelated to
the injury, the carrier may refuse to pay temporary disability benefits. If the rea-
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son for separation is due to the injury, however, the carrier must pay full benefits.
If seniors are scheduled to retire before or even after their injury, the carrier may
take the position that they are “responsible for separation from employment,” so
the prudent worker is honest with the employer about the real reasons that he or
she is unable to return to work.

» Intoxication Penalty
An older worker may have his or her temporary disability benefits reduced by 50
percent if, at the time of injury, he or she has a blood alcohol level of .10 or more,
or if he or she has any non-prescribed controlled substance in his or her body.
Seniors should be aware that usage of marijuana, whether for medical or recre-
ational purposes, may result in reduction of benefits. The same is true if the older
worker is using someone else’s prescribed medication at the time of injury.

» Pre-Employment Testing

Because some older workers bring a history of prior injuries and reduced physical
capacity, some employers are administering physical fitness tests between condi-
tional job offers and job placement. Such tests are legal under the Americans with
Disabilities Act (as amended) if properly conducted. A job applicant, regardless of
age, is required to be honest about his or her physical condition at all stages of the
application process. Willfully misleading an employer about an applicant’s ability
to perform the essential functions of the job may result in a 50 percent reduction
of nonmedical benefits if the worker is subsequently injured.

» Fitness for Duty Testing
Both the Americans with Disabilities Act (as amended) and the Family and
Medical Leave Act allow fitness for duty testing of certain employees within cer-
tain narrow guidelines. Like other employees, senior workers may be requested
to demonstrate that they are “fit for duty” by completing medical questionnaires
and physical examinations. Current employees have greater rights under the
Americans with Disabilities Act, the Americans with Disabilities Act Amendments
Act of 2008, the Older Workers Benefit Protection Act, and the Age Discrimination
in Employment Act, so an employer must be careful in disciplining, demoting, or
terminating a senior worker based on the results of a fitness for duty examination.
The prudent employer will follow a clearly understood process for evaluation of
accommodations for a senior employee who has difficulties successfully complet-
ing a fitness for duty examination.

P Attorney Fees
Because Colorado workers’ compensation is complicated, injured seniors may
need the assistance of an experienced attorney. Most attorneys offer services with a
payment option of an hourly fee or a contingency fee. By statute, a contingency
fee of 20 percent of contested benefits is presumed to be reasonable. Claimants are
responsible for paying all expenses, including fees for DIMEs, medical records, and
medical expert opinions. If a senior wants access to a list of experienced workers’
compensation practitioners or has questions about the reasonableness of attorney
fees and costs, he or she can call the customer service unit at the Division of
Workers” Compensation at (303) 318-8700.
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10-6. Resources

For additional information about the Colorado workers” compensation system, see:
» Division of Workers” Compensation website: www.colorado.gov/pacific/cdle/dwc.

» Workers” Compensation Guide for Employees, published by the Division of Workers’
Compensation. Available online at the Division of Worker’s Compensation web-
site (www.colorado.gov/pacific/cdle/dwc) or in hard copy by calling the Customer

Service Unit at the Division of Workers” Compensation: (303) 318-8700 or toll-free
at (888) 390-7936.

» American Medical Association’s Guides to the Evaluation of Permanent Impairment,
5th ed. (rev. 2017).
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11-1. Recognize — Refuse — Report

Financial exploitation cannot be completely prevented, but we want to empower you

as consumers and educate you on how to Recognize, Refuse, and Report frauds in Colorado.

It is the goal of this chapter to help you (1) learn the red flags of fraud; (2) recognize when

someone is trying to victimize you; (3) learn when to say “no” and close the door or hang up
the phone; (4) know how to report fraud to the appropriate agencies; and most importantly,

(5) empower yourself. We value educating seniors because we know that education is the

most important thing in preventing consumer fraud.
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11-2. Identity Theft and Data Breaches

Identity Theft

Identity theft is the fastest growing category of crime. Criminals, using a variety of

methods, steal personal information from victims, including bank account, credit card, and
Social Security numbers; driver’s licenses; bank cards; telephone calling cards; and other key
pieces of individuals’ financial identities. Criminals use this information to impersonate
victims, spending as much money as they can in as short a period of time as possible.
Victims, faced with a damaged financial reputation and bad credit reports, spend months or
even years trying to regain their financial health.
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To protect against identity theft:

» Carry important documents in a close-fitting pouch instead of a purse that can be
easily snatched or a wallet in your back pocket.

» Don’t leave your purse unattended for even a moment in a grocery cart, restaurant
chair, or other public areas.

» Do not carry extra credit cards, your checkbook, birth certificate, or passport in
your wallet or purse.

P Protect your Social Security number (SSN). Don't carry your Social Security card
with you. Note: By April 2018, all Social Security numbers on Medicare cards will
be replaced with new client account numbers.

» Don't have your SSN printed on your driver’s license or checks.

» Don’t give any part of your SSN or credit card number over the phone, unless you
have initiated the call. One ploy criminals use is to call and pose as your bank or
business and ask to “confirm” your SSN or other data.

» Shred pre-approved credit card offers and any papers that have your personal
information using a cross-cut or confetti shredder.

» Never put your account number on an envelope or postcard.

P Keep a record of your credit card numbers, expiration dates, and customer service
phone numbers.

» Do not pay bills by leaving the envelope, with a check enclosed, in your mailbox
for carrier pickup; instead, drop off bills at the post office or pay your bills online.

» Have new boxes of checks sent to your bank or credit union rather than having
them mailed to your home. Boxes of new checks are often stolen from mailboxes.

» To avoid the risk of convenience checks that come with credit card offers from
being lost or stolen, “opt out” of credit card solicitations by calling (888) 5-OPTOUT
(567-8688). One contact will cover all three credit reporting agencies.
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» Do not use common numbers (for example, birthdays or part of your social
security number) or commonly chosen words (for example, a child’s, spouse’s, or
pet’s name) as passwords or PINs. Consider two-factor authentication as a second
form of account verification if you have the ability to receive a PIN confirmation
over a cell phone.

» Make certain that passwords are at least 13 characters or longer and contain upper
and lower case letters and characters. Change passwords frequently if you do a lot
of business over the internet — see “Cyber Crimes” under section 11.3, “Consumer
Fraud.”

» Open credit card billing statements promptly and compare them with your
receipts. Inmediately report all discrepancies in writing. Under the federal Fair
Credit Billing Act (FCBA), the card issuer must investigate billing errors if you
report them within 60 days of the date your card issuer mailed you the statement.

P If you report the loss of your credit card before the card is used, the card issuer
cannot hold you responsible for any unauthorized charges. If a criminal uses your
card before you report it missing, your maximum liability will be $50.

P Request a free copy of your credit report once a year from the three major credit
reporting companies: (877) 322-8228 or online at www.annualcreditreport.com.

» Do not allow anyone to come into your home to use the phone or get a drink of
water, as he or she might be setting you up for a robbery.

If you think your identity has been stolen:

» Immediately file a report with the police or the U.S. Postal Inspection Service. You
will need a copy of the police report or affidavit as proof that you are a crime
victim.

» Contact the fraud departments of any one of the three major credit reporting
companies and ask them to put a fraud alert on your account: Equifax, (888) 766-
0008; Experian, (888) 397-3742; TransUnion, (888) 909-8872.

P Send a copy of the report or affidavit to your creditors and the credit reporting
companies. Under Colorado law, once they receive your report or affidavit, they
cannot put negative information in your credit file. Close any accounts that you
think have been taken over or opened fraudulently. Get new cards with new
account numbers. If you notice any irregularities on a bank statement, immediately
notify your bank. You may need to cancel checking and savings accounts and open
new ones.

» Call your utilities, especially cell phone service providers. Tell them someone may
try to get new service using your identification.

P Review the information available online on the Colorado Attorney General's
website at https://coag.gov/ or call (800) 222-4444 and ask for an Identity Theft
Repair Kit.
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Data Breaches

Data breaches are defined as the unauthorized (criminal) hacking of commercial or
governmental networks for the purpose of stealing sensitive information on a consumer or
entity. Like identity theft, this stolen information can be used by criminals for financial gain.
However, unlike traditional forms of identity theft, consumers have no way of preventing a
data breach from occurring, or from their personal information possibly getting into the
hands of a thief. Also remember, just because your information may have been uncovered
DOES NOT mean you are an actual victim at the time. The following precautions should be
undertaken to keep any financial information that may have been exposed from being used
by an identity thief or crime ring:

P Follow the instructions given on the website of the business or entity whose
network has been breached. Some companies may offer free identity theft
monitoring services for a limited period of time, or other reparations.

» Consider placing a freeze on your credit with each of the three credit reporting
bureaus (Equifax, (888) 766-0008; Experian, (888) 397-3742; TransUnion, (888) 909-
8872). A freeze will stop creditors or thieves from accessing your report. Credit
freeze lifting is now free. See Note, below.

P Run a credit report every four months and review it thoroughly to see if any
accounts have been opened in your name and/or without your approval. This is
one of the most effective means of discovering if you are a victim of identity theft.
A copy of your credit report can be obtained at (877) 322-8228 or online at
www.annualcreditreport.com.

If you discover your personal information has been used to impersonate you:
» File a police report.

P Place a fraud alert on your credit report by notifying one of the three credit
reporting bureaus and your financial institutions to discuss options, such as
placing a fraud alert on accounts or closing your accounts and opening up new
ones.

P Follow the steps recommended under “Identity Theft,” above.

NOTE: What's new? Currently, some state laws allow you to freeze a child’s credit
file. In September 2018, you'll be able to get a free credit freeze for children under age 16.
Additionally, starting September 2018, an initial fraud alert will last for one year. It will still be
free and identity theft victims can still get an extended fraud alert for seven years.

The new law has a long name—the Economic Growth, Regulatory Relief, and
Consumer Protection Act—but the outcome is simple. Because of the law, Equifax, Experian
and TransUnion must each set up a webpage for requesting fraud alerts and credit freezes.
The FTC will also post links to those webpages on IdentityTheft.gov.

And if you're in the military, there’s more. Within a year, credit reporting agencies
must offer free electronic credit monitoring to all active duty military.
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11-3. Consumer Fraud

Charity Scams and Prevention

Seniors are the most generous contributors to charitable organizations. Unfortunately,
there are many scams done in the name of charities, and older adults are often victims.
Common scams include groups who use fake names of police, fire, disease and veterans
organizations — causes that older adults are more likely to financially support. The Colorado
Charitable Solicitations Act controls the activities of the persons who place the calls or mail
the letters and the organizations they represent. Here are some of your rights:

P You have the right to ask if the solicitor is registered with the Secretary of State.

P If you make a donation in response to a telephone solicitation, the solicitor is
required to give you a written confirmation of the expected donation. The
confirmation should contain:

m The name, address, and telephone number of the solicitor’s organization;
m A disclosure that the donation is not tax deductible, if applicable;

m A disclosure that the solicitor is a paid employee of a for-profit professional
fundraiser;

® The name, address, and phone number of the office from which the
solicitation occurred; and

m The name, address, and phone number of the charity associated with the
solicitation.

You may cancel your donation if the solicitor has failed to provide any of the above
information. You have three days after you get the written confirmation to cancel. The
solicitor must refund your donation within 10 business days of your cancellation.

To ensure your charitable dollars are wisely spent:

» Make an annual charitable giving budget and list — and stick to it! Give once to
those charities on your list, and disregard all other solicitations.

P Remember that many organizations intentionally use names that are similar to the
names of well-known charities.

» Get proof that your deduction will be tax deductible, such as a letter from the U.S.
Department of the Treasury stating that the organization qualifies under § 501(c)(3)
of the Internal Revenue Code.

» Find out how much of your donation will go to the charity for programs and
services and how much will be spent on fundraising. Contact the Better Business
Bureau’s charity watchdog service at www.give.org or http://denverbbb.org, or call
(800) 222-4444 for a report.
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Cyber Crimes

Crimes that occur over the internet are frequently associated with identity theft, and
many of the same scams that come over the phone are also common online. The anonymity
of the internet makes it especially easy for criminals to not just make a lot of money, but to
leave emotional scars on their victims, and to get away with their crimes. An example of
some of the bolder crimes include illegitimate dating sites or bogus suitors, online classified
ads posted by disreputable brokers and sellers, and crooks who run ransomware scams on
unprotected computers, as follows:

Online Dating Scams

As impossible as it is to believe that scammers are pretending to be in love with you
for money, it’s true, and victims lose hundreds of thousands of dollars. Online dating can be
a successful way to meet new people — even the love of your life — but go into it with eyes
wide open and learn to recognize the following red flags:

P You meet someone special on a dating website or someone messages you through
a social media app. Soon he or she wants to move from the dating site to email or
phone calls, although scammers often shy away from the latter.

» He or she tells you he or she loves you, and although you both live far away —
perhaps due to work or military duty — someday you both will be together.

» He or she asks for money on the pretense of covering plane fare to visit you, or for
emergency surgery, or something else very urgent. There are always a host of
reasons.

Scammers, both male and female, use fake dating profiles, sometimes using photos of
other people — even stolen pictures of real military personnel. They build relationships —
some even fake wedding plans — before they disappear with your money. Make sure you
don’t send money. Never wire money, put money on a prepaid debit card, or send cash to an
online love interest. You won't get it back. If you do have someone you feel could be the
“one,” do some checking to make sure you are talking to the person you think you are:

» Run image searches of their profile photos at images.google.com or TinEye.com,
and paste suspicious text into search engines to see if it's been used elsewhere.

P Pay attention if they have poor grammar or many misspelled words.
» Don’t share personal information such as your address or date of birth.

» Be vigilant about users who ask you to leave the site and use personal e-mail
addresses.

Online Classified Ads

Free, online advertising sites are great ways of connecting buyers and sellers and
promoting local services. However, victims report losing several thousands of dollars in
scams involving rental properties, handyman services, unscrupulous caregivers, and bogus
sellers and dealers. Although these sites have some protections in place to safeguard against
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abuse, it is ultimately up to the consumer to determine the authenticity of the seller,
contractor, service, or product, before doing business. The following are some tips and
precautions to take:

P Research the person, business, or service being offered. The Better Business Bureau
or internet searches will often bring up interesting and helpful information on a
person or business. Read any complaints that have been lodged, and why.

P Always verify the individual’s credentials by asking for an ID and name of an
official business.

» Do not select individuals advertising in-home care or services from online
advertising sites. Instead, stick to professional companies that provide licensed and
bonded caregivers.

P Make transactions in a public place if the buyer or seller is unknown to you.

» Do not do business with anyone who cannot be present to finalize a deal. Many
reported complaints involve “out-of-country” solicitors who require businesses or
consumers to wire money to a third party in exchange for the goods or services. To
learn more about money transfer scams, go to www.westernunion.com/stopfraud.

P If possible, limit searches or advertising to a local geographical area.

» Know in advance what the market rate is for the product or service you are
seeking, particularly if it is a home you would like to rent or buy. Any offer that is
exceptionally above or below market rate for that area should raise suspicions.

Ransomware Scams

You are working on your computer when suddenly you are locked out. Common
commands don’t work, and then within seconds, a disturbing message pops up on your
screen telling you that you have to pay to unlock your computer. The typical method of
payment requested by the crook is usually a debit card.

Ransomware is a term used for a specific type of “malware,” a particular virus
introduced to your computer that allows crooks to search for files or photos you frequently
use, then “encrypts,” or locks them up. The following are some preventative steps consumers
can take to avoid these scams, or to securely clean-up their computer.

P Be very careful about what you download on the internet. Viruses can
unknowingly be introduced by clicking on links or opening attachments sent to
you by strangers. Also be leery of downloading free, online documents. Only open
e-mails from people you know.

P Store files, videos, pictures, and other important documents off your computer to
protect from being exposed to malware.

» Always keep your computer updated with the latest security protections.

P If your computer or cell phone is infected, rather than paying the crook to decrypt
the lock, take the machine to a reputable computer repair store and have them
clean it up.
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Extortion Scams

Also referred to as imposter scams, scammers will pretend to be someone they are
not, and their method of extortion is to use scare tactics to get money out of their victims.
Three very popular imposter scams are the IRS scam, the tech support scam, and the
grandparent scam, and they work like this:

IRS Impersonation Scam

You get a call from someone who says she’s from the IRS. She says that you owe back
taxes. She threatens to sue you, arrest or deport you, or revoke your license if you don’t pay
right away. She tells you to put money on a prepaid debit card and give her the card
numbers.

The caller may know some of your Social Security number. And your caller ID might
show a Washington, D.C. area code. The real IRS won’t ask you to pay with prepaid debit
cards or wire transfers. They also won’t ask for a credit card over the phone. And when the
IRS first contacts you about unpaid taxes, they do it by mail, not by phone. Keep in mind
that caller IDs are often faked — a ploy that is known as “spoofing” — to scare you into
picking up the receiver. To prevent being taken in this scam:

P Never answer the phone. Instead, let the message roll into voicemail and delete it
from there.

» Never send money, even if you believe it’s a legitimate call. Don’t wire money or
pay with a prepaid debit card, because once you send it, the money is gone. If you
have tax questions, visit www.irs.gov or call the IRS at (800) 829-1040.

Tech Support Scam

You get a call from someone who says he’s a computer technician. He might say he’s
from a well-known company like Microsoft, or perhaps your internet service provider. He
tells you there are viruses or other malware on your computer. He says you'll have to give
him remote access to your computer or buy new software to fix it. These scammers might
want to sell you useless services, steal your credit card number, get access to your computer
to steal personal files stored on the computer, install malware, or all of the above.

» Never give control of your computer or your credit card information to someone
who calls you out of the blue.

Grandparent Scam

This scam is perpetrated over the phone by a caller pretending to be a grandchild in
trouble who needs the grandparent to pay or wire money in order to avert their crisis at
hand. The message is always urgent, and the grandparent must respond quickly before he or
she has had a chance to think logically about the situation. In the typical scenario, the
imposter grandchild is on vacation in another country and has been mugged or in an
accident. Sometimes it’s a grandchild in the military who has encountered some misfortune
while stationed overseas. Victims may be contacted several times by the same caller, who will
insist that more money is needed in order to make the problem go away.
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P If you receive such a call, before doing anything, call your grandchild to verify the
facts. Chances are your grandchild is safe and is in the United States. If you do not
have your grandchild’s phone number or are too frightened to take a risk, ask the
caller to verify a fact known only to the family, such as the name of a beloved pet.

» If you have been scammed, once you realize what has happened, contact the wire
service immediately and ask them to stop payment on your check. There is a
remote possibility that you can recover your funds if the perpetrator on the other
end has not picked up the cash.

» Report the scam to the Colorado Consumer Line at (800) 222-4444 or the Federal
Trade Commission at 1 (877) 382-4357 or www.ftc.gov.

P Finally, be aware of what you and your family members post on social networking
sites. Personal information about families is easy to obtain from these sites.
Personal information can also be obtained through e-mail distribution lists and
through obituaries, which routinely list the names of surviving family members
and their relationships to the deceased.

Home Repairs and Improvement Scams

Home repair scams are commonplace, and many seniors fall victim, especially if they
live alone, or in a neighborhood where many older individuals reside. As is true with any
product or service being offered, consumers need to know who they are dealing with before
agreeing to do business. This is especially true with door-to-door solicitors. The following are
important factors to consider before agreeing to any such service:

» Choose the persons you hire to do repairs and improvements on your home very
carefully. Don’t do business with anyone who comes to your door offering a
bargain because he says he has materials left over from another job.

P Ask for references from previous customers and examples of the contractor’s past
work.

P On larger projects, get at least three written bids, and don’t always choose the
lowest bidder if it means compromising the extent of, or quality of the work you
want done.

P Contact the Better Business Bureau www.bbb.org to find a business, and then
review that company’s rating and report.

» Never pay in advance or make a final payment until you are satisfied with the
work.

» Get the contractor’s full name, address, phone number, and vehicle license plate
number.

P Ask the contractor to show you proof the business is bonded, carries liability
insurance, covers workers with workers’ compensation insurance, and is licensed
to do business in your municipality. Contractors cannot pull a permit unless they
are licensed. Verify this with your local building department before deciding on a
contractor.
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P Before deciding to hire someone to do your home repairs, get a detailed written
estimate.

P It is important to agree upon a fee before work begins.

P Always get a written contract that specifies everything that was in the estimate,
including all charges and costs, specific materials to be used, and the start and
completion dates. You and the contractor both must sign the contract to make it
binding. On high ticket items, it is always a good idea to review the contents of
this contract with your attorney before you sign.

» Compare loans as carefully as you compare estimates from workers. Watch out for
contractors that want to steer you to a particular lender, and never give the
contractor a mortgage on your home.

P If you sign a loan for home repairs that involves a mortgage, you can cancel the
loan within three business days from the day you signed the contract.

P The contractor may be entitled to what is known as a mechanics’ lien. The law
grants this special lien on your property for work performed there and not paid
for. A mechanics’ lien can also result in a forced sale of your home. Don’t make a
final payment to a home improvement contractor unless you've received a “lien
waiver,” which is a document showing that the contractor has paid his
subcontractors and suppliers. These parties can place a mechanics’ lien against
your property if they aren’t paid by the general contractor.

Sweepstakes and Prize Promotion Scams

Consumers are often enticed with a valuable prize or award to buy merchandise or

services or to contribute to bogus charities. It isn’t free if you have to pay a fee. If you have to
buy a product like vitamins or light bulbs, pay a fee, or make a donation before you claim
your award or receive your prize, you haven’t won anything.

Sweepstakes companies prey on consumers’ sense of greed and luck that they’ve

won something for nothing. But sweepstakes companies are not in the business of giving
away millions of dollars — they’re in the business of making money.

Under Colorado’s Sweepstakes and Contests Law, promoters are prohibited from

engaging in any of the following;:
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P Falsely representing that you have won a prize;
P Falsely representing an item as a “prize” if it is given to all promotion recipients;

P Falsely representing that you have been specially selected or that you are in a
select group of potential winners;

» Making false, deceptive, or misleading statements about your odds of winning or
what you need to do to become eligible to win;

P Falsely representing that your envelope has been delivered by express or first-class
mail;
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» Displaying urgent messages on envelopes unless there is truly a limited time
period for a sweepstakes entry and the true deadline is disclosed adjacent to the
urgent message;

P Representing that sweepstakes entries accompanied by an order for products will
be treated differently than entries without an order; and

P Creating a false impression of the solicitation’s source, authorization, or approval.
The law requires a promoter to prominently disclose:

» A “No Purchase Necessary” message;

P The fact that the recipient has not yet won anything;

» The value of the prize;

» The odds of winning;

» The name of the promoter;

» The true deadline for entering the sweepstakes; and

P The official rules of the sweepstakes.

Law enforcement personnel recommend that you don’t play sweepstakes, but if you
do, remember:

» Don’t pay to win. Buying products such as magazines doesn’t increase your
chances of winning a sweepstakes. You never have to pay to play when the contest
is legitimate.

» No purchase is necessary to win. Prizes are free. If you have to pay before you can
receive your prize, it's a purchase. It's against the law to require you to buy
something to win a prize or participate in a sweepstakes or prize promotion.

P Be cautious of charities that use sweepstakes promotions. More of your donation is
going to the promotion than to any charitable purpose.

P Keep your credit card and bank information to yourself. Never give your credit
card number, bank account information, or Social Security number to anyone you
don’t know, especially if the reason is to verify your eligibility or to “deposit”
winnings to your account.

P Lottery sweepstakes from foreign countries such as Canada and Australia are
illegal. No foreign lotteries may be conducted in the United States.

P Participating in sweepstakes promotions is the best way for you to get on every
junk mail list in the country. Selling your name to other direct mail marketers is a
huge part of sweepstakes companies” business.

Telemarking Scams and Robo Calls

Coloradans lose millions of dollars a year to illegal telemarketers. A phone caller asks
you to send money, and in return, you are promised that you will receive a much larger sum
of money due to some unique opportunity. Solicitation calls, whether live or robocalls (pre-
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recorded messages) are only legal if you have given your written permission allowing the
company to solicit you over the phone. This is true even if you are not on the Do Not Call
Registry (see “No-Call Registry” in section 11-5). Other calls — live or pre-recorded — are
allowed, such as calls from polling firms, political organizations, and charities; in addition to
“informational” calls. Informational calls are pre-recorded messages that notify you of
something relevant, for example, an upcoming appointment, a prescription waiting at the
pharmacy, a school cancellation, etc.

Unwanted calls have dramatically increased in recent years. Solicitation calls are
channeled through the internet via Voice-activated Internet Protocol (VoIP), which came into
being in 2009, making it possible for telemarketers to place vast numbers of calls through the
phone network at a fraction of the cost. Dishonest businesses and criminals were quick to
jump on board. Despite public perception, the FTC’s Do Not Call Registry has been highly
effective at sanctioning otherwise legitimate businesses that violate this law. The true culprits
behind the majority of scam calls are criminals.

Traditional landline (analog) phone users are the most vulnerable to unwanted calls,
compared to those who have VoIP phone systems, due to their outdated technology, which
lack the ability to effectively block unwanted calls. Do the following if you receive such a
phone call:

P Let the call roll over into voicemail if you don’t recognize the number or
information on caller ID, especially if you are using a landline phone. Use
voicemail to screen out the call.

» If using a landline phone, check with your phone carrier on how to block
unwanted calls.

» VoIP and cell phone users can block unwanted calls by signing up for Nomorobo
at www.nomorobo.com. Nomorobo is a service that runs through internet-
connected phone systems. It stops unwanted calls by filtering out numbers known
to be associated with scams.

P Wireless (mobile) phone users — unwanted calls that come through cellular
phones can be screened out through downloadable apps developed for just this
purpose. To avoid possible malware infection, make certain the app you select
comes from a reliable source, such as an official app store.

» Never send money based on a promise given over the telephone from a stranger.

P If you suspect a phone scam, or receive an unwanted solicitation call, contact the
Federal Trade Commission and report the number at (877) 382-4357 or
www.ftc.gov, or the Attorney General’s Consumer Line at (800) 222-4444.

P For Canadian telemarketers, call Phone Busters at (888) 495-8501.
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11-4. Other Types of Financial Fraud

Health Insurance

» Do not purchase coverage you do not need or coverage that duplicates what you
already have.

» Before buying or changing coverage, discuss your plans with someone you trust.

» The Colorado Division of Insurance operates a special counseling program for
Medicare recipients and their families who need assistance in understanding
Medicare benefits and coverage gaps, medical bills, and other insurance options,
including long-term care insurance. For more information, call the Colorado Senior
Health Insurance Assistance Program, (888) 696-7213 (for information in Spanish,
call (866) 665-9668).

Hearing Aid Purchases

Unfortunately, scams involving hearing aid devices are prevalent. Some cautionary
advice:

» Have an audiologist test your hearing before you decide to buy a hearing aid or
replace an old one.

» Do not believe ads offering an effective hearing aid at a bargain price. You may get
just what you pay for.

» Shop around and compare prices — for the fitting, adjusting, and servicing, as well
as comparable aids.

By law, you may cancel an agreement to purchase a hearing aid within 30 days after
receiving the hearing aid. You must return the hearing aid, and you are entitled to a full
refund (except anything you may have paid for individualized ear molds). The law has other
restrictions on the practices of hearing aid dealers. Talk to an attorney or call the Better
Business Bureau/Attorney General Consumer Line at (800) 222-4444.

Predatory Lending

Predatory lending schemes are also on the rise. Predatory lending is the name given
to an assortment of loans that take advantage of persons who borrow money. Predatory
lenders target older homeowners by offering attractive-sounding loan offers that drain the
value from their property. Some warning signs that you are a target for a predatory loan:

» You've fallen behind in your mortgage payments or you are already in foreclosure.

P You're getting phone calls and visits from companies offering to help you pay off
your debts.

» A friend, advisor, or relative asks you to sign some forms without letting you read
them.

To prevent predatory lending:
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» Beware of companies who contact you in person or by fliers offering a foreclosure
relief service.

» Don’t sign any forms or papers without reading and understanding what you're
signing. If you're uneasy or feeling pressured, get advice from a lawyer or other
advisor.

P If you're having trouble paying your mortgage, contact your bank or mortgage
company and discuss potential payment plans.

Pre-Paid Funeral Plans

Be cautious when investigating a pre-paid funeral agreement. These contracts engage
a specific funeral home (or cemetery) to deliver specific services at a set price upon a person’s
death. While it is a good idea to plan ahead so your family knows your wishes, some pre-
paid plans are risky.

P Read the policy carefully and understand all of its terms before you invest in the
plan.

» Know what happens if your wishes or circumstances change.

» Only work with reputable companies that have been in business for over five
years.

Quit Claim Deeds

Quit claim deed fraud is another type of financial crime on the rise. A quit claim deed
is a term used in property law to describe a document that allows one person to transfer any
interest in a piece of property to another person. An example of a circumstance where a quit
claim deed may be used legitimately is when one spouse (grantor) is disclaiming any interest
in property that the other spouse (grantee) owns.

However, fraudulent transfers of property occur when a person convinces or coerces
another into signing a quit claim deed that transfers ownership of property while not
transferring the debt. Never sign a quit claim deed without getting the advice of an attorney.
Once you have signed over property, it can be difficult or impossible to reverse.

11-5. Prevention Tools and Consumer Protections

Auto Repairs
These are your rights under the Colorado Motor Vehicle Repair Act:

P An auto repair facility must give a written estimate that includes the total cost,
completion date, a statement of your right to have parts returned (except
exchanged or warranty parts), and a statement on storage fees. You waive the right
to an estimate if you sign a waiver, the vehicle is towed to the facility, or the
vehicle is left before or after business hours. A customer must receive an estimate
on any charge over $100.

136



Chapter 11. Arm Yourself with Consumer Protection Information

P If you have not been given a written estimate, the facility must call to get oral
consent before the repairs can be done. The facility must record on the invoice or
work order the date and time of the call, your name, the name of the employee
making the call, and your phone number.

P The facility must give a written estimate that includes the cost of disassembly and
reassembly and the costs of parts needed to replace those lost in disassembly. The
facility must obtain oral consent before the repairs are completed. If more work
causes an increase in the bill, the facility must obtain your consent before doing
work. The oral consent must be recorded as described above.

» All parts and labor charges must be written clearly on the final bill. If the facility
has not gotten approval, the final bill cannot be more than 10 percent or $25 over
the estimate, whichever is less.

P A facility may charge storage fees at the facility’s discretion if the vehicle is not
picked up within three business days of completion notification. Storage fees
should be conspicuously printed on a separate authorization provided to the
customer.

Contracts

Every word in a contract is important. Before signing any contract, read it in its
entirety. If you do not understand any part of the document, ask for clarification and/or
consult an attorney. Do not do business with anyone who refuses to give you a copy of the
complete contract before you sign it.

If you and the other party come to an agreement about something that is not written
in the document, you must put that agreement in writing. To make sure there are no
misunderstandings, document all additions or deletions from the original document and all
parties should initial or sign next to each change.

Most contracts are binding as soon as you and the other party sign. However,
contracts from door-to-door sales and any contract that calls for placing a lien on your house
can usually be cancelled within three days. Consumers have one day to cancel a contract that
was solicited over the telephone.

Put all notices of cancellation in writing. It is recommended to send cancellation
notices by certified or registered mail so you have documentation showing when you sent
the notice, as well as receipt of the notice by the company. Also, never sign a contract with
blank spaces that can be filled in later.

Do not sign a contract that takes away your legal rights unless you understand and
agree to the consequences of such action. Keep copies of all contracts, receipts, payment
records, and letters you send about the product or service.

Before you sign any type of sales or services contract, ask yourself these questions:
» Do I really want what I am paying for?
» Do I understand the contract I am about to sign?

» Do I know the total price, including interest and other charges, I will have to pay?

137



2019 Colorado Senior Law Handbook

» Do I know how many payments I will have to make?
P Can I get the same thing somewhere else for a better price?

» Am I getting any guarantees on the product or for the services I am paying for?
(Note: Get all guarantees in writing.)

P Can I make the payments the contract requires?

Always remember that it will cost you far less to have an attorney review the contract
before you sign than it will to have an attorney represent you in court because you made a
deal that was unfair to you.

Credit Repair

Newspapers, magazines, and the internet are filled with ads offering to erase
negative information in your credit file. The scam artists who run these ads can’t deliver.
Only time, diligent effort, and a debt repayment plan can improve your credit — your only
choice is to help yourself re-build a better credit record. Start by contacting your creditors
when you realize that you are unable to make payments. If you need help working out a
payment plan and a budget, contact Money Management International at
www.moneymanagement.org. Their services are free.

Credit Reporting Companies
Equifax
To order a credit report by:
Phone, (800) 685-1111
Internet, www.equifax.com
Mail, PO. Box 740241
Atlanta, GA 30374

Experian

To order a credit report by:
Phone, (888) 397-3742
Internet, www.experian.com

TransUnion

To order a credit report by:
Phone, (800) 888-4213

Internet, www.transunion.com
Mail, PO. Box 1000

Chester, PA 19016

Debt Collectors

If you cannot make your credit payments, the seller, loan company, or bank may give
your debt to a lawyer or collection agency. These debt collectors can use any legal means to
collect money you owe.
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The federal Fair Debt Collection Practices Act and the Colorado Fair Debt Collection
Practices Act control debt collectors’ activities. They cannot do the following;:

» Continue calling or writing after you tell them, in writing, that you do not want to
be contacted;

P Call your friends or neighbors;

» Contact you or your boss at work if the collection agency knows your boss
prohibits these types of calls;

» Call you before 8:00 a.m. or after 9:00 p.m., or use harassment or scare tactics;

P Threaten to file criminal charges against you, take your property, or garnish your
wages without first filing a lawsuit to give you a chance to defend yourself (Note:
A lawyer acting as a debt collector cannot threaten criminal prosecution); or

» Threaten you with any physical harm.

Federal Telemarketing Sales Rules

P Telemarketers can only call you between 8:00 a.m. and 9:00 p.m.

P Telemarketers must tell you it is a sales call, the name of the seller, and what they
are selling before they make their pitch. If it’s a prize promotion, they must tell you
that no purchase or payment is necessary to enter or win.

P It is illegal for telemarketers to misrepresent any information; any facts about their
goods or services; earnings potential, profitability, risk, or liquidity of an
investment; or the nature of a prize in a prize promotion.

P Before you pay, telemarketers must tell you the total cost of the goods and any
restrictions on getting or using them, or that a sale is final or non-refundable. In a
prize promotion, they must tell you the odds of winning, that no purchase is
necessary to win, and any restrictions or conditions of receiving the prize.

P It is illegal for a telemarketer to withdraw money from your checking account
without your express, verifiable authorization.

P Telemarketers cannot lie to get you to pay, no matter how you pay.

No-Call Registry

Residential telephone customers can place their telephone numbers on a no-call list
free of charge. However, the law does not apply to business telephone customers. You can
sign up for the no-call list by calling (800) 309-7041 or registering online at
www.coloradonocall.com. The following applies under the No-Call Law:

» Commercial telemarketers may not call or send faxes to you at your home if you
have placed your telephone number(s) on the no-call list, unless the telemarketer
has an “established business relationship” with you.

P Calls by charities, political groups, and other non-commercial organizations are not
subject to the Colorado No-Call Law.
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» You have the right under the federal Telemarketing Sales Rules to tell companies
with whom you have established business relationships to put you on their “Do
Not Call” lists.

P Report offending telemarketers to the Attorney General. You can also use the
Colorado Consumer Protection Act to sue in small claims court if you are on the
no-call list and get unwanted calls or fax transmissions from telemarketers.

» You can also add your home or cell phone number to the national Do Not Call list
at www.donotcall.gov or by calling (888) 382-1222.

Security Freeze

If you don’t anticipate opening any new credit accounts in the near future, you may
want to consider placing a security freeze on your credit report. You have the option of
requesting any consumer reporting agency (credit bureau) to place a security freeze on your
credit report. A freeze means your file can’t be shared with potential creditors. You must
request separate security freezes for each of the three credit reporting agencies at:

Equifax Security Freeze
www.equifax.com; click on “Credit Report Asssistance,” then “Place a Security Freeze
on Reports.”

Experian Security Freeze
www.experian.com/consumer/security freeze.html

TransUnion Security Freeze
www.transunion.com; click on “Credit Report Assistance,” then “Credit Freeze.”

Consumer reporting agencies must place a security freeze on your credit report
within five business days after receiving your written request and must send you written
confirmation of the security freeze within 10 business days. They will provide you with a
unique personal identification number or password for you to use in providing later
authorization for the release of information from your credit report.

If you want potential creditors to be able to access information on your credit report,
you must request that the freeze be temporarily lifted and provide the following
information:

P Proper identification;

» The unique personal identification number and password provided by the
consumer reporting agency; and

» The proper information regarding the third party who is to receive the credit
report or the time period that the report shall be available.
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11-6. Resources

The following are excellent resources for information on your rights as a consumer or
to report complaints:

For issues related to fraud:

24-Hour Identity Theft Hotline
Colorado Bureau of Investigation
ID Theft/Fraud Investigation Unit
690 Kipling St., Ste. 4000
Lakewood, CO 80215
(855) 443-3489
(303) 239-4211
www.colorado.gov/cbi, click on “Sections,” then “Investigations,” then “Identity Theft”

Colorado Consumer Line
AARP ElderWatch, Better Business Bureau, Attorney General’s Office
(800) 222-4444 (toll-free)
(303) 222-4444 (metro Denver)
www.bbb.org
www.coloradoattorneygeneral.gov

Attorney General’s Office Consumer Protection Section
For questions about credit and debt issues

(800) 222-4444

First Judicial District (Jefferson and Gilpin counties)
District Attorney’s Office, Consumer Fraud: (303) 271-6931

Second Judicial District (Denver County)
District Attorney’s Office, Consumer Fraud Hotline: (720) 913-9179

Fourth Judicial District (El Paso and Teller counties)
District Attorney’s Office, Consumer Line: (719) 520-6000

Seventeenth Judicial District (Adams and Broomfield counties)
District Attorney’s Office: (303) 659-7720

Eighteenth Judicial District (Arapahoe, Douglas, Elbert, and Lincoln counties)
District Attorney’s Office, Consumer Protection Line: (720) 874-8547

Twentieth Judicial District (Boulder County)
District Attorney’s Office, Consumer Protection Line: (303) 441-3700

Twenty-First Judicial District (Mesa County)
District Attorney’s Office, Consumer Protection Unit: (970) 244-1730
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For Medicare insurance issues:

Colorado Senior Health Insurance Assistance Program
(888) 696-7213
www.dora.colorado.gov/insurance, click on “Senior Healthcare/Medicare”

For financial planning:

Colorado Division of Securities
(303) 894-2320

To request a free copy of your credit report once a year from the three major
credit reporting companies:

(877) 322-8228
www.annualcreditreport.com

Credit reporting agencies:

Equifax TransUnion

(888) 766-0008 (800) 888-4213
www.equifax.com www.transunion.com
Experian

(888) 397-3742

www.experian.com

For home repairs and improvements:

Contact your city or county building department to check on building permits and
license status of contractors.

To “opt out” of credit card solicitations:

(888) 5-OPTOUT (567-8688)
www.optoutprescreen.com

No-call lists:

In Colorado: (800) 309-7041 or www.coloradonocall.com
Nationally: (888) 382-1222 or www.donotcall.gov

Area Agencies on Aging:

Logan, Morgan, Phillips, Sedgwick, Washington, and Yuma counties:
Region 1
Northeastern Colorado Association of Local Governments
Northeastern Region
Fort Morgan
(970) 867-9409
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Larimer County:
Region 2A
Larimer County Office on Aging
Northeastern Region
Fort Collins
(970) 498-7750

Weld County:
Region 2B
Weld County Area Agency on Aging
Northeastern Region
Greeley
(970) 346-6950

Adams, Arapahoe, Broomfield, Clear Creek, Denver, Douglas, Gilpin, and
Jefferson counties:

Region 3A

Denver Regional Council of Governments

Northeastern Region

Denver

(303) 455-1000

Boulder County:
Region 3B
Boulder County Area Agency on Aging
Northeastern Region
Boulder
(303) 441-3570

Park, El Paso, and Teller counties:
Region 4
PPAGC Area Agency on Aging
Southern Region
Colorado Springs
(719) 471-2096

Cheyenne, Elbert, Kit Carson, and Lincoln counties:
Region 5
East Central Council of Governments
Northeastern Region
Stratton
(719) 348-5562, ext. 5
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Baca, Bent, Crowley, Kiowa, Otero, and Prowers counties:
Region 6
Lower Arkansas Valley Area Agency on Aging
Southern Region
La Junta
(719) 383-3166

Pueblo County:
Region 7
Pueblo Area Agency on Aging
Southern Region
Pueblo
(719) 583-6120

Alamosa, Conejos, Costilla, Mineral, Rio Grande, and Saguache counties:
Region 8
South Central Colorado Seniors, Inc.
Southern Region
Alamosa
(719) 589-4511

Archuleta, Dolores, La Plata, Montezuma, and San Juan counties:
Region 9
San Juan Basin Area Agency on Aging
Western Region
Pagosa Springs
(970) 264-0501

Delta, Gunnison, Hinsdale, Montrose, Ouray, and San Miguel counties:
Region 10
League for Economic Assistance & Planning
Western Region
Montrose
(970) 249-2436

Garfield, Mesa, Moffat, Rio Blanco, and Routt counties:
Region 11
Associated Governments of Northwest Colorado
Western Region
Grand Junction
(970) 248-2717
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Eagle, Grand, Jackson, Pitkin, and Summit counties:
Region 12
Northwest Colorado Council of Governments
Alpine Area Agency on Aging
Western Region
Silverthorne
(970) 468-0295

Chaffee, Custer, Fremont, and Lake counties:
Region 13
Upper Arkansas AAA
Southern Region
Salida
(719) 539-3341

Huerfano and Las Animas counties:
Region 14
Huerfano/Las Animas Area Council of Governments
South Central Council of Governments AAA
Southern Region
Trinidad
(719) 845-1133

Legal Assistance Developer for the Elderly
Disability Law Colorado
455 Sherman St., Ste. 130
Denver, CO 80203
(303) 722-0300
http://disabilitylawco.org

Colorado Crime Victims Compensation Programs

First Judicial District Third Judicial District
District Attorney’s Office 200 E. 1st St., Ste. 302
500 Jefferson County Pkwy. Trinidad, CO 81082
Golden, CO 80401 (719) 846-9224, ext. 2114
(303) 271-6846
Fourth Judicial District
Second Judicial District 105 E. Vermijo, Ste. 111
201 W. Colfax, Dept. 801 Colorado Springs, CO 80903
Denver, CO 80202 (719) 520-6723

(720) 913-9253
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Fifth Judicial District
403 Argentine St.
PO. Box 2000
Georgetown, CO 80444
(303) 679-2453

Sixth Judicial District
1060 Main Ave., Ste. 202
Durango, CO 81301
(970) 247-8850

Seventh Judicial District
1140 N. Grand Ave., Bin B
Montrose, CO 81401
(970) 252-4266

Eighth Judicial District
201 La Porte, Ste. 200
Fort Collins, CO 80521
(970) 498-7290

Ninth Judicial District
109 8th St., Ste. 308
Glenwood Springs, CO 81601
(970) 384-3517

Tenth Judicial District
701 Court St.
Pueblo, CO 81003
(719) 583-6092

Eleventh Judicial District
136 Justice Center Rd., Rm. 203
Canon City, CO 81212
(719) 269-0170

Twelfth Judicial District
426 San Juan Ave.
Alamosa, CO 81101
(719) 589-3691

Thirteenth Judicial District
400 Warner St.
Fort Morgan, CO 80701
(970) 542-3473
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Fourteenth Judicial District
221 W. Victory Way, Ste. 302
Craig, CO 81625
(970) 824-9143

Fifteenth Judicial District
110 E. Oak St.
Lamar, CO 81052
(719) 336-7446

Sixteenth Judicial District
323 Santa Fe, Ste. 201
La Junta, CO 81050
(719) 384-8786

Seventeenth Judicial District
1000 Judicial Center Dr., Ste. 100
Brighton, CO 80601
(303) 835-5562

Eighteenth Judicial District
6450 S. Revere Pkwy.
Centennial, CO 80111
(720) 874-8607

Nineteenth Judicial District
915 10th St.
PO. Box 1167
Greeley, CO 80632
(970) 400-4748

Twentieth Judicial District
Boulder County Courts Building
1035 Kimbark St.
Longmont, CO 80501
(303) 682-6801

Twenty-First Judicial District
PO. Box 20,000-5031
Grand Junction, CO 81502
(970) 244-1737

Twenty-Second Judicial District
109 W. Main St., Ste. 303
Cortez, CO 81321
(970) 564-2755
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Elder Abuse:
Call 911 or your local police department.

Adult Protection
Call your county Department of Social Services. You may find a list of contact
information for these offices at www.colorado.gov/cdhs; click on “Contact Your
County.”

AARP ElderWatch
Through the Colorado Consumer Line: (800) 222-4444, option 2, for referrals and
assistance information.
Metro Denver: (303) 222-4444
www.bbb.org

First Judicial District (Jefferson and Gilpin counties)
District Attorney’s Office: (303) 271-6931

Second Judicial District (Denver County)
District Attorney’s Office: (720) 913-9179

Seventeenth Judicial District (Adams and Broomfield counties)
District Attorney’s Office: (303) 659-7720

Eighteenth Judicial District (Arapahoe, Douglas, Elbert, and Lincoln counties)
District Attorney’s Office: (720) 874-8547

Twentieth Judicial District (Boulder County)
District Attorney’s Office: (303) 441-3700

*Based on a chapter originally written by Lisa Curtis, Office of the District Attorney, Second Judicial
District, and later updated by Janice L. Friddle, AARP ElderWatch; Sally B. Hume, Esq., AARP
Financial Security; and Robin Fudge Finegan, M.A., M.N.M., FEMA Region VIII.
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Chapter 12

Protecting Yourself from Crime

Barbara Martin-Worley, M. A .*
18th Judicial District Attorney’s Office

12-1.

12-2.

12-3.

12-4.

12-5.

SYNOPSIS
Protection from Street Crime
Protection at Home
Protection on the Computer
Protection from Abuse

Resources

12-1. Protection from Street Crime

» Walk with confidence and remain aware of your surroundings.
» Do not walk alone on dark, deserted streets.

P Park in well-lit areas as close as possible to the door of a business.
P Ask a store clerk to walk you to your car.

» Lock your car doors at all times.

» Look under, around, and inside your car before getting in it.

P Keep your wallet or purse where pickpockets cannot reach it. A close-fitting pouch
is more secure than a purse.

» Hold your purse firmly and do not leave it unattended on a counter, grocery cart,
or car seat.

» Men should keep wallets in a front pants pocket or inside a suit coat pocket.

P Separate your cash, checks, and credit cards in your purse or pocket to reduce a
loss if a pickpocket tries to take your wallet.

» Do not use the remote control to open your car door until you are at the car.
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» Only carry the cards you know you will need that day, and never carry your Social
Security card.

P Carry a driver’s license and other important papers in a small wallet kept in your
pocket.

» Never carry a large sum of money.
» Never write your PIN number on your ATM or Electronic Banking Transfer cards.

» Avoid ATM machines in deserted areas. Instead, use ATMs in stores or bank lob-
bies.

» Immediately put the money you withdraw into your wallet or purse before walk-
ing away.

P Keep a list of your credit cards somewhere other than your wallet to make it easier
to report a loss. Report any loss immediately.

P If you are going out alone at night, let someone know your plans. When out alone,
keep a whistle or personal body alarm handy and hold your keys in your hand
while walking.

» Avoid waiting at deserted bus stops. Walk to the next bus stop where others may
be waiting. Also, consider taking a taxi and ask the driver to wait until you are
inside at home.

P If you are riding the bus, be aware of anyone who might be staring at you. Tell the
bus driver if you are concerned for your safety. You can prevent trouble by antici-
pating it.

P If someone grabs your purse, do not put yourself at risk by resisting. If you try to
resist, you may be injured. Other options are to sit down to avoid being knocked
down, make noise, whistle, or call for help. In any case, tell the police as soon as
possible.

» Always remember — your life and well-being are more important than your
belongings.

Victims” compensation programs help victims of violent crimes. For more information
or an application form, contact your local district attorney’s office.

12-2. Protection at Home

» When planning to be away from home, never hide a door key under the doormat,
behind the shutter, or in a mailbox. These are the first places a burglar looks. A
neighbor or family member can keep an extra key for you.

» Turn on some inside lights when you are away. Use timers to vary the lights you
leave on. A dark home is an invitation to burglars.
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P Keep outside lights near doors and large windows turned on. Strong outside light-
ing helps prevent burglaries.

» When you plan to be away from home a long time, tell the police. Ask a friend or
family member to check your home each day, turn on different lights, pick up mail
and newspapers, mow the grass, and set out trash on regular trash pick-up days.

» Lock your doors and windows whether you are at home or away, and remember
to keep your screen or storm door locked.

» When at home, keep your shades pulled at night and whenever you are undress-
ing. Be cautious as to who knows you are alone.

» When someone knocks at your door, first check to see who it is and do not open
your door to a stranger. Ask for identification and references before you let anyone
into your house. If the person shows you a business card, call the company for
proof before you let the stranger into your home. Also, call the police or fire
department if anyone claiming to be an officer is at your door.

P Use deadbolt locks that require a key inside and outside (but keep your key in the
inside of the door in case of a fire).

» Consider replacing the glass in your door with Plexiglas or Lexan or covering it
with a decorative iron grill.

» Keep all doors and windows in good repair.

» Inside locks should secure all windows, except emergency exits. Place a broomstick
or pole in the track of sliding doors or windows so they cannot be forced open by
a burglar.

P Trim shrubs and bushes hiding doors and windows because they make excellent
cover for burglars.

» Do not keep large amounts of money in your house. Burglars look in your bed-
room first for valuables, so put valuables somewhere else in the house or in a safe
deposit box.

» Do not list your first name or address in the telephone book or on your mailbox.

» Call your local police department for a home security and personal safety review
of your home.

» Call your local fire department for help designing a fire safety plan.

» Mark your valuables with an identification number or name. This makes it difficult
for a burglar to sell your valuables and easier for the police to return them to you.
Your local police department can refer you to an engraving service. Sometimes
libraries will have engraving tools to loan. Photograph jewelry and artwork and
keep copies of these in a safe deposit box or with your insurance agent.
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12-3. Protection on the Computer

P If you receive an e-mail that promotes sweepstakes, lotteries, charities, credit
repair, work-at-home offers, or is threatening in nature (for example, if the e-mail
says you owe money), delete the e-mail without opening it. Don’t be “spooked”
into responding quickly before you have time to verify the source of the message.

» Never give any personal information to anyone who contacts you. Delete the
e-mail and then contact the company using a phone number or website address
that you know to be authentic.

» REMEMBER: Credit card companies, banks and other financial institutions, and
government agencies (IRS, Social Security, etc.) will never ask for personal infor-
mation or ask you to update your account information online.

P Keep your security software updated. Personal firewalls and security software
packages (with anti-virus, anti-spam, and spyware detection features) are a must-
have for those who engage in online financial transactions. Also, make sure your
computer has the latest security patches.

P Make sure that you access your online accounts only on a secure web page using
encryption. The website address of a secure website connection starts with “https”
instead of just “http” and has a key or closed padlock in the status bar.

» Use your own computer. It is generally safer to access your online accounts from
your own computer than from other computers. If you use a computer other than
your own, for example, you will not know if it contains viruses or spyware.

» Never post identifying information about you or your family on your personal
website or social media sites.

» When making purchases online, deal only with reputable, well-established compa-
nies that you know. Remember that online shopping is not different than shop-
ping offline. You will find reputable and disreputable businesses in both worlds.

P Always use a credit card when making online purchases. Never pay with cash, a
check, or a money order because in a fraudulent transaction, you have very little
hope of getting your money back. With a credit card your limit of liability by law is
$50.00.

» Never give your bank account number or Social Security Number to any online
merchant.

» Do not open any e-mail attachments unless you absolutely know who sent the
e-mail.

» Use “strong” passwords to protect your information. Strong passwords are a com-
bination of letters, numbers, and symbols. Never use your mother’s maiden name,
the names of your children, your date of birth, your address, or any portion of
your Social Security Number.

» Do not use any website’s automatic login feature, which saves your username and
password — type it in each time you use the computer.
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P Always log off each time you are finished. If your laptop is stolen, the thief will
have to work harder to get access to the information stored there.

» Do not let online businesses store your account information. It may be an incon-
venience, but you are much safer typing your information in each time you place
an order.

12-4. Protection from Abuse

You do not have to accept threats or abuse from anyone, including your family. If
someone close to you has threatened you with violence or abused you in any way, there are
state laws in place to protect you. A protection order can be issued through the county court
in the county where the abuser lives that restricts that person from having contact with you
under certain conditions. There are both civil and criminal protection orders and each
applies under the following circumstances.

Civil Protection Orders: If you are being physically or verbally threatened by an
abuser, you can ask the court to protect you by filing a civil protection order against that
abuser. Civil protection orders are actions the victim can take when the abuser has not been
charged with a crime.

Criminal Protection Orders: When an abuser has been charged with a crime, manda-
tory protection orders are automatically put into place to protect the victim from the abuser
and will stay in place for the duration of the court proceedings, up to the sentencing of the
abuser. Permanent civil protection orders may be considered after that point.

For various reasons, actions taken by an abuser such as harassment, stalking, sexual
abuse, violence, verbal or physical threats/intimidation, or other forms of mistreatment and
abuse are not always charged criminally. Under these circumstances, if you fear for your
safety or the safety of others, civil protection orders can offer you safeguards. Under
Colorado law, there are two categories of civil protection orders, as follows:

1) Domestic Violence Protection Order:

Under this law, the abuser can be:

P A current or former relative by blood or marriage;

» Someone who lives or has lived with you; or

P Someone you are, or have been, intimately involved with.

A temporary or permanent protection order to prevent domestic abuse may include:
P Stopping an abuser from threatening, molesting, injuring, or contacting you; and

P Keeping the abuser from your home if you can show that you could be physically
or emotionally harmed.
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2) Protection Order for Stalking, Sexual Assault, Physical Harm/Threats, and Abuse
of Elderly/At-risk Adult

Under this law, the abuser can be:
» Anyone who is harming you, regardless of your relationship to that person;
P Anyone, regardless if you have been in an intimate relationship with that person.

With a temporary or permanent protection order to prevent physical or emotional
abuse, you can stop someone, such as a stranger or home health worker, from:

P Verbal threats or assaults;

P Verbal harassment;

P The inappropriate use or threat of inappropriate use of medications;
» The inappropriate use of physical or chemical restraints;

» The misuse of a power of attorney that results in unreasonable confinement or
restriction of your liberty if you are 70 or older; or

» The misuse of a guardianship or conservatorship that results in unreasonable con-
finement or restriction of your liberty if you are 70 or older.

Protection orders can be written to include many restrictions. Some of the possible
restrictions include:

P Inhibiting the abuser from entering the home;
» Confining that person to a designated distance from a place or home; and
» Prohibiting the abuser from having contact with or harming an animal or pet.

The necessary forms and instructions for protection orders are available at the county
court and should be filed in the county where the abuser lives, where the abuse occurred,
where you live, where you work, or where the abuser works. The filing fee and sheriff’s fee
for services can be waived if you cannot afford to pay them. You can contact victim assis-
tance agencies to accompany you and assist you with the paperwork. They also can refer
you to safe shelters and other services.

See also Chapter 33, “Mandatory Reporting of Elder Abuse.”

12-5. Resources

Colorado Crime Victims Compensation Programs

First Judicial District (Gilpin and Jefferson counties)
District Attorney’s Office
(303) 271-6846

Second Judicial District (Denver County)

District Attorney’s Office
(720) 913-9253
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Third Judicial District (Huerfano and Las Animas Counties)
District Attorney’s Office
(719) 846-9224, ext. 2114

Fourth Judicial District (El Paso and Teller counties)
District Attorney’s Office
(719) 520-6723

Fifth Judicial District (Clear Creek, Eagle, Lake, and Summit counties)
District Attorney’s Office
(303) 679-2453

Sixth Judicial District (Archuleta, La Plata, and San Juan counties)
District Attorney’s Office
(970) 247-8850

Seventh Judicial District (Delta, Gunnison, Hinsdale, Montrose, Ouray, and
San Miguel counties)

District Attorney’s Office

(970) 252-4266

Eighth Judicial District (Jackson and Larimer counties)
District Attorney’s Office
(970) 498-7290

Ninth Judicial District (Garfield and Rio Blanco counties)
District Attorney’s Office
(970) 384-3517

Tenth Judicial District (Pueblo County)
District Attorney’s Office
(719) 583-6092

Eleventh Judicial District (Chaffee, Custer, Fremont, and Park counties)
District Attorney’s Office
(719) 269-0170

Twelfth Judicial District (Alamosa, Conejos, Costilla, Mineral, and Saguache counties)
District Attorney’s Office
(719) 589-3691

Thirteenth Judicial District (Kit Carson, Logan, Morgan, Phillips, Sedgwick,
Washington, and Yuma counties)

District Attorney’s Office

(970) 542-3473
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Fourteenth Judicial District (Grand, Moffat, and Routt counties)
District Attorney’s Office
(970) 824-9143

Fifteenth Judicial District (Baca, Cheyenne, Kiowa, and Prowers counties)
District Attorney’s Office
(719) 336-7446

Sixteenth Judicial District (Bent, Crowley, and Otero counties)
District Attorney’s Office
(719) 384-8786

Seventeenth Judicial District (Adams and Broomfield counties)
District Attorney’s Office
(303) 835-5562

Eighteenth Judicial District (Arapahoe, Douglas, Elbert, and Lincoln counties)
District Attorney’s Office
(720) 874-8607

Nineteenth Judicial District (Weld County)
District Attorney’s Office
(970) 400-4778

Twentieth Judicial District (Boulder County)
District Attorney’s Office
(303) 682-6801

Twenty-First Judicial District (Mesa County)
District Attorney’s Office
(970) 244-1737

Twenty-Second Judicial District (Dolores and Montezuma counties)
District Attorney’s Office
(970) 564-2755

* Based on a chapter originally written by Lisa Curtis, Denver District Attorney’s Office, and updated
by Robin Fudge Finegan, M.A., M.N.M., FEMA Region VIII.
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Family Relationships

Kimberly R. Willoughby, Esq.
Willoughby & Associates

SYNOPSIS
13-1.  Grandparents’ Visitation Rights
13-2.  Custody of Grandchildren
13-3. Divorce
13-4. Getting Your Divorce Without a Lawyer
13-5.  Use of Former Name
13-6.  Anticipating Marriage
13-7. Marriage and Public Benefits
13-8.  Protection from Family Violence
13-9. Common Law Marriage

13-10. Resources

Family relationships are always changing, whether it be because of marriage,
divorce, death, or birth. Grandparents often are affected by these changes. This chapter dis-
cusses issues that grandparents often must deal with, such as the right to visit grandchil-
dren, and taking custody of or becoming a guardian to grandchildren. See also Chapter 14,
“Grandparent Custody and Visitation Issues.”

Marriage, divorce, change of name, and prenuptial agreements are issues affecting
all ages. This chapter will familiarize you with the requirements for a divorce and issues to
consider if you decide to remarry. You also will find out how to decide, before marriage,
what rights you want to retain over certain property if divorce or death occurs.
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Finally, this chapter discusses family violence and how Colorado laws can help you
with protection orders.

13-1. Grandparents’ Visitation Rights

If you have a dispute with your adult children or one of your children gets a
divorce, you could be denied contact with your grandchildren. You have a remedy in court
if a parent does not let you visit your grandchildren in the following situations:

» When the grandchild’s parents are going through a divorce or legal separation;

» When the legal custody of the grandchild has been given to a party other than the
parent, or the child has been placed outside of and does not reside in the home of
the parent (but this does not cover a child who has been placed for adoption or
whose adoption has been legally finalized);

» When the grandchild’s parent, who is the child of the grandparent, has died;

» When the grandchild has lived with the grandparent for 182 days within the last
182 days; or

» When the grandparent has been appointed the legal guardian of the grandchild.

Grandparents have no recourse if the child and his or her parents are an intact fami-
ly; they can seek a court order allowing grandparent (or great-grandparent) visitation if,
and only if, one of the above situations is present. If this basic criterion is met, the grandpar-
ent must file a motion and accompanying affidavit for grandparent visitation with the dis-
trict court for the district in which there has been or is a child custody case, or if there is no
other child custody case, in the county where the child resides or is found. The motion and
affidavit must set forth the facts supporting the requested order — that is, facts showing
why it is in the child’s best interest to spend time with the grandparent. Notice must be
given to the party (or parties) who has legal custody of the grandchild. The court may make
an order, with or without a hearing, granting (or denying) visitation rights whenever such
an order would be in the best interest of the grandchild.

In order to determine that spending time with the child is in the child’s best interest,
some courts will order you to meet with a trained mediator and the child’s parents or custo-
dian to try to reach an agreement before the court listens to your case.

If the court gives you visitation rights, your rights continue even if the parents
divorce or legally separate, or if one or both of the parents die. Your rights can end if the
parents lose their rights over the child or if your grandchild is adopted. However, if your
grandchild is adopted by his or her natural parent’s new spouse (that is, a stepparent), you
are entitled to seek grandparenting time so long as the child still remains with and in the
legal custody of his or her natural parent. Ask a lawyer for advice about seeking visitation.

A motion for grandparent visitation cannot be filed more than once every two years
unless there is a showing of good cause.

If the grandchild’s custodial parent does not comply with court-ordered visitation,
the law provides various remedies. Under the grandparent visitation law, you may file a
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motion asking the court to enforce such visitation. If you prove that the grandchild’s custo-
dian has not complied with the visitation order, the court has some tools to remedy the situ-
ation and can:

» Impose additional terms and conditions consistent with the court’s previous
order;

» Modify the previous order;

» Require the violator to post bond or security to ensure future compliance;

» Require that missed visitations be made up;

» Hold the violator in contempt of court and impose a jail sentence or bond; or
P Award the person denied visitation his or her attorney fees.

Grandparents’ rights vary by state. All states now have laws enabling grandparents
to petition for visitation rights with their grandchildren, but there are great variations from
state to state. Therefore, you will need to research grandparents’ rights under the law of
another state if your grandchildren live in another state and are subject to that state’s laws.

13-2. Custody of Grandchildren

Sometimes grandparents may have to care for grandchildren permanently or tem-
porarily. Seniors caring for grandchildren for a brief time should get written permission
from at least one parent to authorize emergency medical care for the child. A simple signed
and dated note will work. If a grandchild will be with the grandparent for more than a brief
time, the grandparent should have authority to protect the child, especially if the parents
will be difficult to reach. There is a general provision in Colorado law governing people
with disabilities that allows the child’s parents to delegate “any of his powers regarding
care, custody and property” of the child. This includes, but is not limited to, the power to
make health care decisions and may be effective for up to 12 months. However, the grand-
parent cannot consent to the marriage or adoption of the grandchild. Legal stationery
stores, some legal aid offices, law firms, and some senior centers have forms for this pur-
pose. The Colorado form can be found online. It is generally titled “Delegation of Power by
Parent or Guardian.”

If you expect to care for your grandchild for an extended time, you may want legal
guardianship of the child. A legal guardianship gives you ultimate authority over the child’s
care and well-being. You may apply to a district court to become your grandchild’s
guardian. If the parents do not agree to the guardianship, you must show the court why the
child needs a guardian. Once you are appointed as a guardian, only the court may termi-
nate the appointment.

With or without a guardianship, you may qualify for Temporary Aid to Needy
Families (TANF) and Medicaid coverage for a grandchild in your care. In unusual circum-
stances, grandparents may seek full legal custody of a grandchild. To win such a case, you
must show that it is in the child’s best interest to transfer custody to you.
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To be able to request custody of your grandchild, your grandchild must no longer be
in the custody of either of his or her natural parents, or you must have had physical cus-
tody of your grandchild for 182 days continuously. If you had physical custody of your
grandchild for 182 days, then you must have filed a petition for custody within 182 days of
the termination of such physical custody. The court also can order the child’s parents to pay
child support and your legal fees.

13-3. Divorce

Divorce has become more common in recent years. In Colorado, you do not have to
prove that a failed marriage is anyone’s fault. A “no-fault” divorce will be granted based on
your inability to get along with each other. You merely state that the marriage is “irretriev-
ably broken.”

A divorce decree restores your status to that of a single person. It also divides marital
property and debts and provides for maintenance (also called alimony or spousal support)
when appropriate. For couples with minor children, divorce settles custody, (now called allo-
cation of parental responsibility); visitation (also called parenting time); and child support
issues. In Colorado, child support ends at age 19. A court may not order a parent to pay col-
lege costs. Either spouse may receive temporary or permanent maintenance/spousal support,
if he or she cannot support himself or herself through employment or assets. The court will
first apply a formula that gives the lower earning spouse 40 percent of the parties’ combined
incomes, multiplied by either 80 or 75 percent, for a duration based upon the length of the
marriage. The court will then look at various other factors in deciding whether and how
much maintenance (spousal support) to award.

You can get a divorce in Colorado if you or your spouse have been living in Colorado
for at least 91 days prior to filing for divorce. This is true if you have been living in Colorado
for at least 91 days before filing and your spouse has not.

The same laws and requirements apply to an action when filing for a legal separa-
tion. A legal separation decides all the issues a divorce decides, except that it does not free
you to remarry, and each spouse will retain his or her rights to the other spouse’s estate. No
less than 182 days after the decree of legal separation, there is an absolute right for either
party to convert the legal separation to a divorce, upon filing of a written motion.

If you move to Colorado and leave your spouse behind in another state, a Colorado
court may not be able to decide property, child custody, and support issues, even if the
court has jurisdiction to grant a divorce. A family law attorney can help you determine in
which state you should file your case.

If you cannot agree on care and support for minor children or the division of prop-
erty or debts, these matters will be decided by the court. There is no legal requirement that
you have a lawyer, but you may decide to hire or consult with one. One lawyer cannot
ethically represent both spouses. Courts will order divorcing spouses to attend mediation
before allowing a divorce trial.
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Colorado is not a community property state; the law requires an equitable division
of marital property. As a result, you have to decide three things: what is marital property,
what is it worth, and what is a fair division. In Colorado, the court usually assumes that
each party contributed to the marriage and the property of the parties and that an equal
division of marital property is fair. Property each spouse had at the time of the marriage is
generally separate property (not marital property subject to division). Thus, in all cases
where property exists, but especially in short marriages, the court will consider the separate
property each spouse had at the time of the marriage and still has at the time of the divorce,
but will not divide separate assets. If one spouse has more separate property than the other,
the court might not divide marital property equally.

You may have more property than you realize. Property isn’t limited to your home,
cars, and household items. Property also includes limited partnerships, business interests,
investments, the cash value of life insurance, and pensions and retirement benefits that will
pay out in the future. In the absence of a marital or prenuptial agreement, all property
acquired during the marriage is subject to division regardless of how the property is titled.
If part of a pension was earned during the marriage, that part is property the court can
divide. If your divorce involves a pension, you should get legal advice.

13-4. Getting Your Divorce Without a Lawyer

If you and your spouse can reach an agreement on all issues, or wish to proceed
without attorneys, you may do your own divorce without a lawyer representing you or
your spouse. Some legal aid offices or other low-cost legal services offices can help you com-
plete the necessary forms. For example, Denver District Court has a pro se resource center,
which sells packets of forms with lengthy instructions, and has a paralegal and volunteer
attorneys to assist with the paperwork. Remember that any agreements not included in
your court papers cannot be enforced later. You can also obtain instructions and forms
online at www.courts.state.co.us.

If neither you nor your spouse can afford to pay the filing fee necessary to obtain a
divorce, you may request a waiver of fees called “In Forma Pauperis.” This allows you to file
the documents free of charge, but only if you can prove to the court that you are in fact
indigent and unable to pay the fee. The forms are available at the court clerk’s office, or you
may be able to get them from your local legal services or legal aid office.

13-5. Use of Former Name

You may use whatever name you wish. When you marry, you may keep your own
name or use your spouse’s name. You also can resume using your own name after you have
started using your spouse’s name. When you divorce, any former name may be restored.
You may request the change of name as part of your divorce proceeding, and the court will
grant it so long as you are not trying to defraud anyone by the name change.
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13-6. Anticipating Marriage

Often, people marrying later in life have property or children from earlier marriages.
A marital agreement (also known as a prenuptial agreement) allows the couple to decide, in
advance, what rights each of them will retain over certain property if a divorce or death
occurs. A verbal marital agreement is not enforceable. In order to be valid, a marital agree-
ment must be in writing and signed by both parties, and the couple must first make a com-
plete disclosure of their respective financial circumstances to each other, including incomes.
The couple can revoke or change the agreement later only by a signed written agreement.
Retirement benefits only may be waived by a current spouse. People who want such an
agreement should get their own separate lawyers well before the wedding. An agreement
will not be valid if both parties did not have the time and opportunity to get an attorney. The
party with more assets or income should offer to pay the other person’s attorney fees. If
there is a divorce, dispute over a will, or other action where the property rights are an issue,
a valid marital agreement will govern the matter.

Marital agreements also may be made between spouses who have been married for
any period of time, so long as no action for dissolution of marriage or for legal separation
has been filed or contemplated.

13-7. Marriage and Public Benefits

When a person who receives public benefits marries, his or her benefits can change
or stop, depending on the person’s age and which benefits he or she is receiving, as well as
other factors. This section will outline some effects that marriage can have on some specific
public benefit programs.

Social Security

Many people receive Social Security retirement benefits as the spouse of a qualified
worker. That is because an individual who does not have a sufficient work history to receive
Social Security benefits may be entitled to benefits on the work record of the spouse who
does. In order to receive benefits as a spouse, the recipient must have a valid marriage to
the qualified worker, through either a traditional marriage or by common law marriage. The
spouse of a retired or deceased worker is eligible for benefits. Under certain circumstances, a
divorced spouse is also eligible.

In general, to receive benefits as a widow or former spouse, a person must be
unmarried. Remarrying may cause benefits to stop, under certain circumstances. Contact
your local Social Security office for information.

Disability

When a worker becomes disabled, his or her spouse may be eligible for benefits
under certain circumstances. While the spouse of a disabled worker is entitled to benefits
in these situations, there are no equivalent benefits for the disabled spouse of the worker
because the spouse is disabled.
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Under certain circumstances, these benefits also are available to a divorced spouse of
a disabled worker. In order to receive benefits, a divorced spouse of a disabled worker must
not be married at the time of applying for benefits, and remarriage will cut off benefits.

While a disabled spouse is not entitled to benefits, a disabled surviving spouse or
divorced spouse may be. Contact your attorney or local Social Security office for more
information.

Supplemental Security Income (SSI)

With Supplemental Security Income (SSI), the effect of marriage is more complicat-
ed. Marriage can cause SSI benefits to decrease or even to end. For more information
regarding these and other Social Security questions, you can consult Social Security online
at www.ssa.gov or speak to an attorney.

Old Age Pension

Chapter 5, “Government Programs and Financial Assistance,” explains the eligibility
requirements for the Colorado Old Age Pension (OAP). Each spouse receives benefits as an
individual, so for a couple the combined benefit would not decrease as with SSI payments. If
both spouses receive SSI and OAF, their combined SSI income will go down, but their total
income will remain the same. If one of the spouses is eligible for OAP and the other is not,
the income of the ineligible spouse will count as available (“deemed”) to the eligible spouse.
This is a serious problem because it can cause that spouse to lose Medicaid, which is an
important benefit. Even if that individual had income from another source, and received
only a small amount of OAF, loss of the Medicaid benefit may be crucial.

Medicaid for Long-Term Care

See Chapter 4, “Medicaid,” for an explanation of benefits for spouses of a Medicaid
long-term care recipient. Getting married does not affect the benefits of the long-term care
recipient.

13-8. Protection from Family Violence

If a family member or household member has abused you physically or verbally, or
stalked, harassed, or coerced you, you may request a protection order. Coercion is when
someone forces or intimidates you into doing something you do not want to do, or stops you
from doing something you have the right to do. You can also get protection orders when
family members or household members control your property, money, or important docu-
ments, like a driver’s license. The court can even issue the order against someone you used
to live with, are related to, or with whom you used to be in a relationship.

Under the law, you can get an order keeping the abuser from threatening or injuring
you, contacting you, or coming to your home, school, or workplace. The court can order the
abuser to leave the family home if you both live there, and can issue orders for temporary
custody if you have minor children. To qualify for this type of protection order, you must
convince the court that there is imminent danger to the life or health of one or more people.
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There is also a law that provides additional protection from emotional abuse for peo-
ple 60 years of age or older. It enables the court to issue an order protecting the person from
the following kinds of abuse:

P Repeated acts of verbal threats or assaults;
P Repeated acts of verbal harassment;

P Repeated acts of inappropriate use or threat of inappropriate use of medications,
physical restraints, or chemical restraints; or

P Repeated acts of the misuse of power or authority by a person through a Power of
Attorney or in a guardianship or conservatorship proceeding, which results in a
person being unreasonably confined, or his or her liberty being unreasonably
restricted.

Protection orders are free and are valid either temporarily or permanently. You can
get the necessary forms and instructions from the court clerk at your county courthouse. If
the abuser disobeys the court order and comes to your home or office or threatens you, you
can get immediate help from the police.

The victim assistance program in your county district attorney’s office can help you
prepare the forms. It can also refer you to safe shelters and other services.

Keep in mind that certain professionals are required to report abuse or exploitation of
the elderly to law enforcement. These include doctors, nurses, dentists, chiropractors, psy-
chologists, pharmacists, clergy members, bank personnel, and social workers.

13-9. Common Law Marriage

In Colorado, there are three factors that must be present to establish a common law
marriage. First, you must live together. There is no minimum amount of time — it can be for
as little as one night. Second, you must hold yourselves out to be married — that is, you
must tell other people you are married or represent to other people that you are married by
owning property in joint tenancy or filing joint tax returns or health insurance forms, etc.
Third, you must have an agreement that you are married. Without holding yourselves out
as being married and without the intent to be married, you are not common law married,
regardless of how long you have lived together and whether you have children together.

Common law marriage is real marriage. Common law spouses have all the same
rights and responsibilities as ceremonially married people.

Be aware that there is no such thing as common law divorce. Once you are married,
whether by ceremony or by common law, you can terminate the marriage only by formal
divorce. If you do not get a divorce after a common law marriage, all future marriages will
be void, and your common law spouse will have all the benefits of a spouse, including the
right to take a portion of your estate against your will and to receive various survivor bene-
tits from the government or even from your retirement plan.
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13-10. Resources

See general resource lists of Chapters 5, 11, and 15 for legal services offices, legal aid
offices, and more.

Aging and Adult Services

Colorado Department of Human Services
1575 Sherman St., 8th Floor
Denver, CO 80203
(303) 866-5700
www.colorado.gov/pacific/cdhs/older-adults

Jewish Family Service
3201 S. Tamarac Dr.
Denver, CO 80231
(303) 597-5000
http://jewishfamilyservice.org

Douglas County Adult & Senior Outreach Services
100 3rd St.
Castle Rock, CO 80104
(303) 814-4374
www.douglas.co.us/community/senior-adult-services/

Elder Care Network of Northern Colorado
PO. Box 272687
Fort Collins, CO 80527-2687
(970) 495-3442
www.eldercarenet.org
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Chapter 14

Grandparent Custody and
Visitation Issues

Kara E. Clark, Esq.*
Lamborne & Clark, LLC

SYNOPSIS
14-1. Grandparent Visitation Issues
14-2. Motion to Intervene
14-3. Custody of Grandchildren

14-4. Resources

This chapter discusses issues that may arise involving grandparents and their grand-
children, specifically the rights to visit with grandchildren after family changes have
occurred and the considerations involved when grandparents actually care for and raise
their grandchildren, either temporarily or permanently.

14-1. Grandparent Visitation Issues

Courts traditionally do not interfere with relationships between parents and children
— or between grandparents and grandchildren — when the family of origin is intact and
where the children’s safety or welfare is not in danger. However, when adult children divorce
or where litigation takes place between parents who have never married, grandparents and
great-grandparents have the right, under Colorado law (C.R.S. § 19-1-117), to obtain court
orders protecting their rights to visit with their grandchildren. The grandparent visitation
statute allows courts to issue these orders in child custody cases that already have been filed
with the courts. These cases involve:

1) Decrees of invalidity (annulment) of the parents” marriage, or decrees of dissolu-
tion of marriage (divorce) or legal separation, and cases where courts have
entered orders allocating parental responsibility between parents who have never
married;
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2) Cases where parental responsibilities for children have been given to someone
other than the child’s parents, or the child has been placed outside of the home of
a parent (except when a child has been placed for adoption or the adoption is
final);

3) Cases where a parent, who is the child of the grandparent, has died; and

4) Cases where children have been removed from the care of their parents by the
state due to abuse or neglect.

Where issues concerning a child’s welfare have never been brought before a court — where
families are intact and no court has been involved in the parent-child relationship —
Colorado law does not permit grandparents or great-grandparents to sue those parents for
visitation. This is because in an intact family — where courts are not involved in children’s
issues — the decisions of parents for and about their children are private matters; the rights
of parents to raise their children in intact families and to make decisions in what they
believe to be their children’s best interests are constitutionally protected.

14-2. Motion to Intervene

In cases where a court has become involved in a child’s life, however, grandparents
and great-grandparents may intervene — or may file independent legal actions — seeking
court orders requiring parents to permit visitation and contact with their grandchildren. In
order to obtain such an order in cases where this is legally possible, the grandparent must
first file a motion to intervene and become a party to the case. He or she may then file a
motion for grandparent visitation. This written request must be supported with a sworn
affidavit reciting the facts supporting the grandparent’s claim and must specifically state
why this visitation is in the best interests of the grandchild. Each birth parent or other cus-
todian of the child must receive a copy of both documents. Any parent or custodian can file
a response and opposing affidavits. If no one asks for a hearing, then the court reviews the
affidavits and the motions and can order visitation only if it determines that such is in the
best interests of the child. If either side asks for a hearing, the court must hold one. The
court then decides what visitation, if any, is in the best interests of the child and enters the
appropriate order.

The court, in these cases, is required to make its decisions in the best interests of the
child. The Colorado Supreme Court has said that the trial courts are required to give the
parent’s decisions concerning grandparent visitation special weight and significance. The
trial court cannot simply substitute its own opinion for the decisions of the parent; the par-
ent’s determination is given preference and is presumed to have been made in the child’s
best interests. The grandparent’s proof must overcome this presumption; the grandparent
must establish by clear and convincing evidence that the visitation he or she seeks is in the
best interests of the child. A grandparent can prove this by establishing, for example, that
the parent denying visitation is unfit to make that decision. He or she might prove that the
parent’s decision is affirmatively wrong and that it is, in fact, psychologically harmful to the
child. The grandparent can prove that visitation with the child — contrary to the parent’s
belief — is affirmatively in the child’s best interests, but this has to be shown by clear and
convincing evidence.
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There is an important limitation on the court’s power, even if it decides to order
grandparent and great-grandparent visitation: it cannot order a parent not to move outside
of Colorado in order to preserve a previously adopted visitation schedule. The previous
order concerning grandparent visitation would have to be modified, in the child’s best
interests, to accommodate the move.

If a case has already been filed involving the children and biological parents (for
example, a divorce or, in the case of unmarried parents, an allocation of parental responsibili-
ties), the grandparents or great-grandparents should file a motion to intervene in the existing
case. After the grandparents or great-grandparents have intervened and are made parties to
the existing case, they can file a petition for allocation of parental responsibilities.

Sometimes after a divorce one parent remarries and the new stepparent adopts the
grandchild. This type of an adoption does not take away the biological grandparents” right
to visitation with their grandchildren. However, if parental rights are terminated in a
dependency and neglect proceeding and if the grandchildren are adopted by an entirely
new family, the grandparents’ rights to visitation with the adopted child will be severed.

If the grandparent visitation order is violated by the custodian of the child, the
grandparent can ask the court to enforce the order. The grandparent seeking enforcement
of the order must file a verified motion describing when and how the custodian violated the
order. The court has to determine if the violation really occurred, and it must also decide
whether there is likely to be substantial and continuing noncompliance with the order. The
court can then (1) deny the motion, if the allegations in the motion are not adequate; (2)
schedule a hearing and give notice of the date and time of the hearing to both sides; or (3)
order the parties to attend mediation — and if it fails, the court can schedule a hearing. If
the court decides the custodian or the parent violated the order, it can impose additional
terms and conditions, modify the order to meet the child’s best interests, require the custo-
dian or the parent to post a bond or security to ensure future compliance with the court’s
order, or require makeup visitation. In addition, the court could hold the violator in con-
tempt of court and impose a fine or jail sentence. The court also has the power to make the
violator of the order repay the grandparent for his or her costs and attorney fees.

A motion for grandparent visitation may only be filed once every two years, unless
the court finds good cause. If a grandparent files a motion and there is not good cause, he or
she may have to pay the parent’s attorney fees and costs.

14-3. Custody of Grandchildren

More and more frequently, it seems, grandchildren actually live with their grandpar-
ents or great-grandparents — rather than with either one of their birth parents — and
grandparents raise these children to adulthood. Over 70,000 Colorado grandparents are
responsible for the care of their grandchildren, who live with them. This creates a special set
of concerns.
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Power of Attorney

If the parent(s) and the grandparents agree to such an arrangement on a temporary
basis, the parent needs to make sure that the grandparents have the power to make medical
decisions for the children, take them in or out of school, or make any other decisions in their
best interests that birth parents ordinarily make. This can be accomplished through a power
of attorney where the mother, father, or both temporarily assign their parental rights and
responsibilities to the grandparents. A power of attorney is a formal legal document and
should be prepared by a lawyer and verified (signed in front of a notary public) by the par-
ents and the grandparents. These assignments are temporary, can only last for a maximum
of 12 months, and can be revoked by the parent at any time. The assignment through a
power of attorney does not impact the rights of the parent. Such a power of attorney can be
used, for example, if a child needs medical treatment and the grandparent needs to prove
that he or she has the authority to consent to the treatment or assume financial responsibility
for it. The grandparent cannot use this power to consent to the adoption or marriage of the
grandchild.

Guardianship

If more permanent arrangements for custody are contemplated, a grandparent may
want to seek legal guardianship of a grandchild. See C.R.S. § 13-1-120. This could also be
important if a child has income or the right to money (such as a personal injury settlement)
that, for one reason or another, cannot or should not be controlled by the parent. A grand-
parent can file a request with the district court to be appointed a legal guardian or conserva-
tor for a grandchild. A parent must be notified of this request; if the parent objects, the
grandparent must be prepared to convince a judge, at a hearing, that this request is appro-
priate. Children over the age of 12 must also be given notice of a grandparent’s request for
guardianship. Children 12 and older have the right to consent, or refuse to consent, to the
appointment of a guardian. A court can appoint the grandparent guardian over the objection
of the parent and/or child if the court finds that appointing a guardian is in the best interest
of the child. If a parent agrees to the guardianship of the child, the parent may revoke con-
sent at any time.

Allocation of Parental Responsibilities

It may become necessary for a grandparent to seek legal decision-making and
parental responsibilities for a grandchild. This used to be called “custody”; it is now called
the “allocation of parental responsibilities.” See C.R.S. § 14-10-123. In Colorado, this is possi-
ble — even over the birth parent’s objections — under certain circumstances. To have such a
request considered by the court, a grandparent must be able to prove that the child is not
presently in the physical care of one of his or her parents or that the grandparent had the
physical care of the child for a period of 182 days or more and that no more than 182 days
has passed since the child left the grandparent’s physical care.

Whether a grandparent or other non-parent has had a child in his or her “physical
care” depends upon the nature, duration, and frequency of the contact between the grand-
parent and the grandchild as well as the parent(s) and child. The grandparent’s physical
care need not be uninterrupted or exclusive of the parent’s care. The court should consider
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the amount of time a child has spent in the actual physical possession of the grandparent
and the psychological bonds grandparents or other non-parents develop with children who
have been in their physical care and control for a significant period of time.

The case must be filed in the county where the child permanently lives or where the
child is located. Notice of the petition for allocation of parental responsibilities must be pro-
vided to the birth parents, to any legal guardians, and to any custodian or other person
who has been allocated parental responsibilities previously. These individuals must be given
an opportunity to respond, in writing, or appear in court and be heard.

Additionally, a grandparent or great-grandparent cannot interfere with a parent’s
wishes regarding religious training. A court cannot order that a grandparent or great-grand-
parent have visitations in order to take the child to religious services.

The court is required to make the decision as to allocation of parental responsibilities
in the best interests of the child. The factors that the court is required to consider include:

1) The wishes of the parents;

2) The wishes of the child if he or she is mature enough to express a reasoned pref-
erence;

3) The relationship of the child, parents, grandparents, family members, and any
other people who affect the child’s best interests;

4) The child’s adjustment to home, school, and community;
5) The mental and physical health of all parties involved;

6) The adults’ respective abilities to encourage the sharing of love and contact
between the child and the other parties;

7) The past pattern of the parents’ and grandparents’ involvement with the child;

8) Credible evidence of a history of child abuse or neglect on the part of the parents
or grandparents; and

9) The abilities of the adults to put the child’s needs and best interests ahead of their
own.

It may be possible to have a child and family investigator or parental responsibilities
evaluator appointed by the court to make an investigation into these issues and make a
report recommending an outcome that would be in the child’s best interests. The court has
the power to order the adults involved to cooperate with the evaluation. The evaluator has
access to medical, mental health, educational, and other reports concerning the child,
although the child’s consent has to be obtained before these records are released to the eval-
uator if the child is more than 15 years old.

In the end, it is the court’s responsibility — and the child’s right — to have decisions
concerning the allocation of parental responsibility be made in the child’s best interests.
These decisions can be modified by the court upon a finding that a modification would serve
the best interests of the child.

Child support, Social Security benefits, and public assistance may be available to
grandparents with the allocation of parental responsibilities (APR) orders. Child support
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may be ordered for the benefit of a grandparent with APR. The amount of support ordered
will be according to Colorado statutory guidelines based on the parent’s (or parents’)
income. Assistance in establishing and collecting support is available for a small application
fee through the state agency for each county, known as the Child Support Enforcement
Unit (CSEU).

The Social Security Administration may pay benefits to grandchildren if benefits are
not payable on the work record of a parent. If a child is not receiving benefits from a parent
when the grandparent retires, becomes disabled, or dies, the grandchild may then be able to
qualify for benefits if certain conditions are met. Generally, the biological parents of the
child must be deceased or disabled, or the grandchild must be legally adopted by the grand-
parent. In addition, the grandchild must have begun living with the grandparent before age
18 and received at least one-half of his or her support from the grandparent for the year
before the month the grandparent became entitled to retirement or disability insurance ben-
efits, or died. Also, the natural parent(s) of the child must not be making regular contribu-
tions to the child’s support.

Means-tested public assistance programs, such as Medicaid and food stamps, may be
accessed through the county departments of human services. Grandparents should contact
their county for information and assistance.

14-4. Resources

Colorado Legal Services
Provides legal advice and statewide assistance for qualifying grandparents who are raising grand-
children:
www.coloradolegalservices.org

The Foundation for Grandparenting
Has innovative ideas for grandparents as parents and a large selection of books. Also involved
in education, research, programming, and networking around grandparenting:
www.grandmagazine.com

The Grandparent Rights Organization
A grandparenting rights advocacy group: www.grandparentsrights.org

Social Security Benefits for Grandchildren
Provides advice on Social Security benefits: www.ssa.gov/kids/

Colorado State Judicial Branch
Forms available for court proceedings involving grandparent custody and visitation issues:
www.courts.state.co.us/Forms/Forms_List.cfm?Form_Type_ID=85

Many judicial districts have self-help centers where grandparents can receive assistance

in filling out court forms. Employees of the self-help center cannot give legal advice, but
may have additional information on resources specific to your community.
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Catholic Charities — Kinship Caregiver Program
Provides support groups, resource assistance, and training:
https://ccdenver.org/kinship-care-services
(720) 799-9254
(720) 799-9253 (en Espariol)

Catholic Charities — Weld County
Provides monthly kinship support groups:

https://ccdenver.org/weld-county-services
(970) 353-6433

Colorado State University Extension — Relatives as Parents Program
Provides statewide support network of resources for grandparents:
www.grg.colostate.edu/support-groups.php
(970) 491-1118

Colorado Department of Human Services — Kinship Connection
Provides statewide services:
www.colorado.gov/pacific/cdhs/kinship-connection
(303) 866-4617

Families First
Provides statewide services, including support groups, parenting education classes, community
resources, and a free telephone support line:
www.familiesfirstcolorado.org
(877) 695-7996

* The author would like to thank Magistrate Betty Strobel, Weld County Combined Courts, for her
work on the chapter in 2008, and also Paul J. Kyed, Esq., for his review of the chapter for the 2009
Edition.
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SYNOPSIS

15-1. Overview of Lifetime and Post-Mortem Distributions of Your Assets
15-2. Ownership of Property

15-3.  Types of Estate Planning Techniques

15-4. Additional Information

15-5. Resources

Estate planning is a process designed to help people ensure their assets are distrib-
uted upon their death in accordance with their wishes. In some circumstances, when an
individual has a taxable estate, complex planning is used to minimize the amount of estate
tax due upon the person’s death. Estate planning also allows clients to name people to act
on their behalf in financial and medical situations when the client is unable to do so, and
allows a client to name a guardian and/or conservator for a minor or disabled child.

Many options are available to you when planning how to pass on your estate. To
plan the distribution of your assets, you must decide what to give away, when to give it,
who will receive it, and when they will receive it. You also may want to consider some
methods that are less expensive and others that will reduce any estate taxes.

This chapter addresses important estate planning issues, such as making a will, dis-
tribution of assets when there is no will, the probate process, bank account options, trusts,
life insurance, and estate taxes.

Wills, trusts, and documents of ownership that transfer assets can be very complex.
This chapter explains the basics of each of these choices, and some of the advantages and
disadvantages they present. With this information, you will be able to seek further legal
advice about the choices that would benefit you and your family the most. For many peo-
ple, talking to a lawyer about end-of-life issues can be uncomfortable; however, most people
who complete the process are rewarded with a sense of relief and certainty that their wishes
will be carried out.
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15-1. Overview of Lifetime and Post-Mortem
Distributions of Your Assets

What if You Do Not Have a Will?

If you do not have a plan in place to give away your assets at your death, such as a
will or a funded trust, your property will be disposed of through a process called intestacy
or intestate succession. This, like probate, is a court proceeding wherein your estate is
“administered.” Colorado law dictates who will receive your property if you die without a
will. For example, if you are married when you die and have no surviving issue (children or
their descendants) or parents, your spouse will receive all of your estate.

If you are not married at the time of your death, any of your children (whether bio-
logical or adopted) will receive all of your property in equal shares. If you have no spouse
or children, your parents will receive your property. If your parents have died, your broth-
ers and sisters will receive your property. If you have no living family or relatives, then by
default the State of Colorado will get your property.

What if You Do Have a Will?

If you have a will, a court proceeding is necessary to administer your estate. This
process is called probate. Probate also happens if you die without a will. Probate is the legal
process by which your property is collected and distributed according to your will or intes-
tacy, as referenced above. During probate, your property is managed by an administrator
called a “personal representative.” Generally, a personal representative manages everything
without extensive court involvement. You should appoint a personal representative in your
will. If you do not have a will or if your will fails to appoint a personal representative, the
court will appoint one for you. Similarly, if you have a minor or disabled adult child and do
not have a will or your will fails to appoint a guardian, the court will appoint a guardian for
your child. If the court appoints a personal representative or a guardian, the person named
may not be the person you would have chosen; therefore, it is important to review your will
to ensure you have a personal representative appointed.

If, at the time of your death, you own real property or if your estate includes person-
al property valued at more than $68,000 (for decedents dying in 2019), and if these assets do
not pass to another person through a survivorship interest, then your will must be probated
(or an intestate court proceeding must take place) to pass your property on to your heirs
(see the discussion on “Survivorship Interests” in this chapter). The probate process usually
takes about 6 to 12 months and is much simpler and less expensive in Colorado than in
many other states. However, probate may take longer than 12 months, depending on the
size and complexity of the estate.

Small Estate Affidavit

If your estate does not include any real estate interests, or more than $68,000 (for
decedents dying in 2019) of property that does not pass through survivorship, your assets
may be transferred through a small estate affidavit without any court involvement.
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Transfer of Assets Other than Through Probate

The following is a list of legal techniques used to pass property to your intended
beneficiaries. This section is meant to describe the different techniques and does not neces-
sarily advocate for one over another.

Trusts

Property held in trust will pass under the terms of the trust rather than through pro-
bate. There are many types of trusts. Trusts can be revocable or irrevocable and can be
designed to be effective during your lifetime or at your death. Trusts will be discussed in
greater detail in section 15-3, “Types of Estate Planning Techniques,” in this chapter.

Survivorship Interests

Holding property with another person under a survivorship interest, such as joint
tenancy, is sometimes used as an inexpensive alternative to a will or trust. A survivorship
interest may be applied to both real and personal property. However, there may be pitfalls
to this transfer method both during life and at death, including problems with creditors,
taxes, and the lack of control. Generally, attempting to use joint ownership to avoid having
an estate plan is faulty logic, as there is substantial risk involved with this type of planning.
Also, a will is still necessary in the event both joint owners die simultaneously. (See section
15-2 of this chapter, “Ownership of Property,” for more information on survivorship inter-
ests and alternatives to joint tenancy, such as life estates.)

Payable On Death (POD) and Trustee Accounts

POD and trustee accounts are other alternatives to wills and intestate succession for
bank accounts. Such an account is treated like a normal bank account during the lifetime of
the account owner, sometimes called the trustee. On the account owner’s death, any funds
in the account will be automatically distributed to recipients, or beneficiaries, designated by
the account owner. The beneficiaries have no control over the account during the owner’s
lifetime. Contact your bank if you wish to set up an account in this manner. Before doing so,
however, it is important to consider whether an outright distribution to the intended benefi-
ciary is appropriate. In some cases, an outright distribution is inappropriate due to a creditor
issue or special need of the beneficiary.

Securities Registered to Transfer On Death (TOD)

This device for transferring stocks and bonds at death to named beneficiaries works
like a POD bank account. It has similar advantages and disadvantages.

Beneficiary Deed

Title to an interest in real property may be transferred on the death of the owner by
recording, prior to the owner’s death, a beneficiary deed designating a beneficiary for the
property. The transfer is effective only on the death of the owner, and the owner can revoke
or cancel a beneficiary deed by recording a proper revocation prior to his or her death. The
advantage of using such an instrument is that the designated transferee, or the person you
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wish to transfer the property to, can be changed during your lifetime, and creditors of the
proposed transferee cannot attach the property during your lifetime. There can be disad-
vantages to beneficiary deeds in the context of Medicaid planning. It is important to talk to
an attorney prior to using a beneficiary deed.

Life Insurance

Life insurance proceeds pass to whomever you have named to receive those bene-
tits; that person is the beneficiary. The insurance company will have a record of the benefi-
ciary you chose when you purchased your policy. You also should keep a record of the cur-
rent beneficiaries of each life insurance policy for your own files.

You have the option to change the beneficiary at any time. You must tell your insur-
ance company in writing if you wish to do this. Most insurance companies provide a form
to change the beneficiary. It is also wise to name another person as an alternate, or contin-
gent, beneficiary in case your first beneficiary dies before you do. A beneficiary may be the
personal representative of your estate, though this can have unfavorable consequences if
your estate has a substantial number of creditors; or the trustee of a living trust, which is
sometimes referred to as a revocable or inter vivos trust. All beneficiary designations should
be coordinated with your overall estate plan since the insurance company will pay the poli-
cy proceeds to the named beneficiary, even if your will says someone else should receive
the money.

Retirement Accounts

There are numerous types of retirement accounts. There are IRAs, 401(k) and 403(b)
accounts, and others. With these types of accounts, the proceeds pass upon your death in
accordance with the beneficiary designation you create with the holder of the account. The
beneficiary designation rules are similar to those with life insurance as discussed above. It is
important to note that some beneficiary designations could have unfortunate tax conse-
quences. It is important to consult with an attorney if you intend to name a trust or other
entity as a beneficiary.

Estate Taxes

At the end of 2017, Congress passed sweeping tax reform called the Tax Cuts and Jobs
Act. The president signed the act on December 22, 2017. The unified gift and estate tax
exemption amount was changed by this legislation, which greatly increased the amount an
individual can pass to his or her heirs tax-free. The exemption amount for an individual in
2018 was $11,180,000. For a couple, this amount was $22,360,000 in 2018. The adjusted
amount for 2019 is $11,400,000 for individuals and $22,800,000 for a couple. This amount will
continue to be adjusted annually for inflation, and, if Congress does not act prior to the end
of 2025, the exemption amount will sunset back to the 2017 amount adjusted for inflation.
Those individuals with moderate wealth should review their estate plan to determine how
the Tax Cuts and Jobs Act affects their planning.

Additionally, Congress decided to continue the availability of portability, which
allows a surviving spouse to use the exemption of the first spouse to die. While portability
sounds like a panacea, it is not without confusion and potential problems. Portability is still
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relatively new and can be a potential minefield for the unwary. It is important for a surviv-
ing spouse to seek legal counsel within nine months of his or her spouse’s death to discuss
how portability may be applicable to his or her situation.

Gifts

You can make a gift to be effective during your lifetime, called an inter vivos gift, and
one that is effective upon death, called a testamentary gift. A lifetime gift is a voluntary
transfer of personal or real property. The person giving the property, called the donor,
receives nothing in return. The donor must intend to make the gift. For a lifetime gift to be
completed under the law, the gift must be delivered and the person receiving the gift must
accept the gift. You cannot force a person to accept a gift he or she does not want.

Once a lifetime gift is given, it cannot be taken back unless the person receiving the
gift agrees and actually returns it. To make a gift that is to become effective upon death, you
may use a will, trust, or other special mechanism, such as a beneficiary deed or payable on
death account.

A lifetime gift must be delivered to be valid. For example, suppose you want to give a
special ring to your niece. If you put a note on it saying, “this ring is for my niece when I
die,” the gift will not be valid because it was not delivered to your niece during your lifetime.

If you want to give something that is very large, such as a piano, you may do so by
symbolic delivery. Symbolic delivery occurs when you give something that represents what
you actually want to give, such as a written description of the item or a model of it. To make
a lifetime gift when you are unable to physically transfer the possession of the gifted item,
you need to document the gift in writing.

Sometimes a person may be too sick to give the actual gift item. In this situation, a
constructive delivery means the person receiving the gift is given the means of receiving
the gift. For example, you may give that person the keys to a safety deposit box or to a car.

If there is a dispute, the court will decide whether the donor intended to make a gift,
whether there was delivery, and whether the gift was accepted. Again, putting your inten-
tions in writing is always a good idea.

When giving a gift of personal property, real property, or money, you may need to
file a gift tax return. In 2019, you can give $15,000 to any one person per year without pay-
ing a gift tax. If you give more than $15,000 to one person in a year, you may have to report
the gift on a gift tax return. Whether you are required to file a gift tax return depends upon
your other assets, prior gifts, etc. Most likely you will not have to pay tax on the gift; how-
ever, you should consult your attorney or your accountant if you make a large gift to an
individual or group of individuals in any single year. If you have questions, speak with an
attorney or accountant prior to making the gift.

15-2. Ownership of Property
In Colorado, you may hold title to real property in several different ways. Real prop-

erty refers to land, as well as to whatever is erected or growing upon or affixed to that land.
Ownership of what lies underground, such as mineral rights, water, oil, mining rights, etc.,
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may or may not be a part of the real property interest you own. You can actually separate the
rights to the property above ground from the rights of the property interest below ground.
You can even restrict the use of the above-ground property rights through easements.

The way property is titled is important because it affects what happens to the prop-
erty during your lifetime and upon your death. The principal types of ownership are:

1) Sole ownership;

2) Tenancy in common;

3) Joint tenancy (with right of survivorship); and
4) Life estate.

You should know what type of ownership you have for all of your property. This
will tell you what your rights are concerning property that you fully or partially own.

Sole Ownership

If you own property solely in your name, you own all of the rights to that property.
You can use it, rent it, sell it, or give it away. If you want to transfer property that is solely in
your name to a person or entity on your death, then you may do so by a will, trust, or bene-
ficiary deed. If you do not designate whom you want to receive your property (through a
will, trust, or beneficiary deed), the property will pass to your legal heirs at your death by
the laws of intestacy.

Tenancy in Common

If you own property with another person, then by law you own that property as a
tenant in common unless the ownership document states otherwise. A tenant in common is
a person who owns a percentage of the entire property. For example, if two parties pur-
chase property, and each has contributed equally to the purchase, then the parties can agree
that each owns one-half, or 50 percent, of the property. You may sell or gift this one-half
interest to others. You also may transfer this interest upon your death to others through a
will or trust.

If you are a tenant in common, you may appoint a specific person or persons in your
will to receive your interest or it will become part of the residuary or balance of the estate. If
your interest does not pass under the terms of your will, then your interest will pass to your
heirs by the laws of intestacy. The other tenants in common do not become the owners of
your interest on your death. Upon your death, the person(s) appointed receives your inter-
est in the property from your estate. That person(s) will then hold your interest in the prop-
erty with the other tenants in common.

Tenants in common who cannot agree on how to sell or manage the property usual-
ly have to go to court to settle their differences.

Joint Tenancy (with Right of Survivorship) for Real and Personal Property

In Colorado, persons may hold real and personal property with a right of survivor-
ship. Usually joint tenancy is used to hold real property, but sometimes people use it for
personal property such as in bank and investment accounts. Creating a right of survivor-
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ship is a way of managing property. A right of survivorship assures that when the owner
dies, the remaining co-owner(s) will automatically receive the deceased owner’s share of
the property. For example, a husband and wife often hold property together in joint tenan-
cy with this right of survivorship. Upon the death of either the husband or wife, the sur-
vivor will be the exclusive owner of the property.

You also may hold title with someone other than your spouse. You and the other
owner will hold property with the right of survivorship. Friends, relatives, and business
partners use this form of ownership when they want to own property jointly, but ensure
the survivor will receive the interest in the property to the exclusion of the deceased
owner’s relatives or heirs. This allows the property to pass to the survivor(s) on death.

The party who dies first cannot transfer by will the property that is held subject to a
right of survivorship. Holding title in joint tenancy will supersede the provisions in the will,
which may try to dispose of the property interest. If you own property in this manner and
you want to pass that property to a particular person (other than the person with whom
you hold the property in joint tenancy) or entity, you will need to sever the joint tenancy.

Creating a right of survivorship requires special language when used in a deed,
trust, or will. Creating a right of survivorship in a deed has many possible legal conse-
quences. Some of the legal consequences are the following:

P If you sign a deed transferring real property to yourself and someone other than
your spouse, and you and this other person have the right of survivorship, then
you may have made a gift. This may require you to file a federal gift tax return.

» Once you sign the deed, you cannot take the property back. You will have trouble
selling or mortgaging the property without the agreement and signature of the
other person you have named on the deed.

» The property held with a right of survivorship passes to the survivor. Even if you
name someone else to receive property in your will or trust, the titling of the
property will control who receives it.

There are also some risks in creating a right of survivorship:

» If you name someone as a joint tenant with the right of survivorship on a bank
account, then that person can take part or all of the money out of the account
without your permission.

P A right of survivorship may cause the property to go to someone other than your
intended heirs.

P Sometimes a creditor of the other person you named on your property with a
right of survivorship can take all or part of that property to pay debts.

» There may be adverse gift and/or estate tax consequences to titling property in
joint tenancy.

It is also important to point out that titling property in joint tenancy as an alterna-
tive to an estate plan is generally not a good idea. An estate plan encompasses more than
simply passing property; however, joint tenancy can be used as a technique within the
estate plan.
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Life Estate for Real Property

If you own a life estate interest in real property, then you are one of the owners of
the property, together with the person or persons who own the interest after you die. This
other person is referred to as the remainderman. Owning a life estate interest means you
can live in or possess the property until you die, although you have the responsibility to
take care of the property, pay the taxes, etc. When you die, the property passes to the
remainderman. You may create a life estate by transferring the property to a third party and
retaining the right to live on the property for your lifetime and receive any income generat-
ed by that property during your lifetime.

For example, if you want to give your property to a friend or to your child, but you
want to live on that property or receive income from that property until your death, then
you would create a life estate. You would do so by deeding the property to your friend or
your child, the remainderman, to have it upon your death, and reserving a life estate to
yourself in the deed.

You also may create a life estate by a will or trust. For example, suppose you want
your friend, Harry, to own the property. When Harry dies, you want the property to pass to
your brother, Bill. You can let Harry keep the property until his death by creating a life
estate for Harry in your will or trust. On Harry’s death, you can have the property go to
Bill, the remainderman.

There are other ways that a person can hold title other than those described. If you
have any questions about the nature and extent of property ownership, you should talk to a
lawyer.

15-3. Types of Estate Planning Techniques

Wills

A will is a statement that describes how your assets will be given away after you die.
A will lets you give anything you own, including real estate, cars, business holdings, money,
and personal property, to anyone you want after your estate debts are paid. A will also may
state whom you want as the guardian of a minor or disabled adult child. In a will, you can
appoint a personal representative (executor or administrator) to complete your affairs after
your death. Wills provide substantial flexibility for leaving your assets to whomever you
choose.

Colorado recognizes holographic wills. A holographic will is a will written in the
decedent’s own handwriting and signed by the decedent. While holographic wills are rec-
ognized in Colorado, they are not preferred because of authenticity issues.

If you wish to make a will, other than a holographic will, you must meet these mini-
mum legal requirements:

» You must be at least 18 years old.

» You must be of sound mind. This means you must understand what property you
have to give and to whom you are giving this property after your death.
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» You must be making a will because you want to make a will and not because
someone is forcing you to do it.

» The will must be in writing (typed) and dated.

» You must sign the will. If another person is signing for you because you cannot,
he or she must sign the will at your request and in your presence.

» Two disinterested witnesses must sign the will in your presence, and certify that
you signed the will voluntarily and were of sound mind, or your signature must
be acknowledged by a notary public.

You may prepare your own will; however, it is not recommended. There are certain
restrictions to giving away your property. For example, your will cannot give away property
you own in joint tenancy with right of survivorship if the other joint owner survives you.
(See section 15-2 of this chapter, “Ownership of Property,” for more information on the
transfer of real property.) In addition, your will cannot give away property that has a
named beneficiary, such as the proceeds of life insurance policies. To change the beneficiary
designation on property with a named beneficiary, you must fill out a change of beneficiary
form with the company holding the property. Simply giving the property away through
your will is not sufficient.

Also, while Colorado law generally gives you broad freedom to give away your estate
as you desire, it is important to keep in mind that a surviving spouse has a right to a percent-
age of the deceased spouse’s estate, if the surviving spouse is disinherited by his or her hus-
band or wife. This right is referred to as an elective share. Depending on the number of years
a husband and wife were married, the surviving spouse is entitled to a specific percentage of
the deceased spouse’s estate. If this is something you may be concerned about, it is best to
see an attorney to discuss your options. Because some of the restrictions on giving away
property can be confusing, it is a good idea to review your will periodically to make sure it
reflects your wishes, especially after any financial or other changes in your life.

Trusts

A trust is an arrangement where real or personal property is held by one person,
called the trustee, for the care or benefit of another person, the beneficiary. There are basi-
cally two types of trusts: those created at your death, referred to as testamentary trusts, and
those you create during your lifetime, usually referred to as living trusts, revocable trusts, or
inter vivos trusts. A testamentary trust is set up in your will, and takes effect only after your
death and after your estate has been administered. Testamentary trusts, like living trusts,
can be established to save estate taxes and to manage assets for minor or disabled adult chil-
dren. Because testamentary trusts become effective after death, they are useful in situations
where asset management is not needed during life.

A living, or inter vivos, trust may be revocable or irrevocable, and it may be funded
or unfunded. A funded living trust is an alternative to a will and to probate. In a funded liv-
ing trust, a person, the settlor, puts property and money into his or her trust during his or
her lifetime for his or her benefit and possibly for the benefit of other family members. An
unfunded living trust typically receives assets through a simple “pour-over will” following
the settlor’s death.
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Most people who are able to manage their own financial affairs usually name them-
selves as trustee of living trusts they establish. The trustee’s duties are to invest the trust
assets and make the assets and income available to the settlor/beneficiary during his or her
life. Such a trust is almost always revocable, meaning that the settlor can revoke or amend
the trust as long as he or she is able.

In situations where the settlor is also the trustee and he or she becomes disabled,
alternate trustees are usually named in the trust to assume trustee responsibilities, the most
important of which is providing for the financial needs of the disabled settlor/beneficiary.
A settlor will usually name a spouse, adult child, relative, friend, or bank as alternate
trustees. When the settlor/beneficiary dies, the trust often terminates, and the successor
trustee will distribute the trust property to the beneficiaries, similar to the distributions in a
will. In many situations, however, living trusts will continue for the benefit of the settlor’s
spouse and children and terminate at a later date.

Benefits of Using a Trust

A living trust has several advantages if it is set up properly and fully funded, mean-
ing all the settlor’s assets are placed in trust. These are listed below.

First, a fully funded trust can reduce or eliminate the need for probate upon the
death of the settlor. While this is a significant reason in many states, Colorado’s probate
process is relatively simple and inexpensive.

Second, a Colorado resident who owns real property in another state can put that
real estate into a living trust and thereby reduce or eliminate the need for probate in the
other state. This is an especially important reason when the probate system in the other
state is expensive and cumbersome.

Third, a living trust may avoid the need for a conservatorship for the settlor if he or
she becomes legally disabled and the settlor has funded his or her trust. However, a living
trust cannot avoid a guardianship proceeding, because the trustee of a living trust cannot
make medical or care decisions for the settlor unless the trustee is the named agent for the
settlor under a separate medical power of attorney. (See Chapter 24, “Medical Advance
Directives,” and Chapter 26, “Guardianship of Adults,” for more information on guardian-
ships and health care powers of attorney.)

Fourth, the terms of a living trust are generally private, unlike a will where the doc-
ument is delivered to the court as part of the probate proceeding. For instance, many indi-
viduals may not want the “world” to know the terms of their distributions to their heirs, as
would be the case with the use of a will deposited with a court.

Fifth, trusts are a good tool for tax planning. Some trusts are designed specifically to
minimize federal estate tax. The terms of the trust dictate the distribution of the trust assets
to utilize the currently effective estate tax exemption, or use the marital deduction to avoid
any tax at the first spouse’s death. There are also trusts that are designed to be funded with
specific assets, like a residence or life insurance, that can create favorable tax consequences
for the settlor and the beneficiaries.

Finally, trusts can be used to accomplish asset protection for individuals and their
beneficiaries. Third-party asset protection trusts can be created for beneficiaries. This type of
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trust protects an inheritance from a beneficiary’s creditors, a beneficiary’s divorce, or a
spendthrift beneficiary. First-party asset protection trusts can provide some creditor protec-
tion for individuals, but these trusts must be set up with a great deal of care, as there can be
unfavorable consequences if they are set up incorrectly.

If the trust is not drafted correctly, significant harmful tax liabilities may occur.
Generally, you should not try to create your own trust or purchase a preprinted living trust.
Preparing and managing the living trust can be more expensive in Colorado than a will and
probate. Initially, living trusts and wills with testamentary trusts are usually more expensive
to prepare and manage than wills without trusts; however, the expense up front may save
your estate future expenses.

Pet trusts have become increasingly popular as part of an estate plan. Often, people
are concerned about the well-being and care of their pets after they die. One of the most
famous pet trusts of recent history was Leona Helmsley’s trust for her dog, Trouble. In her
will, she established a $12 million trust to benefit Trouble.

A pet trust can be established in either a will or a trust, and can benefit one pet or
many pets. The idea behind a pet trust is to appoint a person or organization to care for
your pet and establish a trust fund to finance the care of your pet. The trust will continue
after your death until the pets pass away and the remaining funds, if any, will be distrib-
uted to a contingent beneficiary named in the trust. If you would like to establish a trust for
a pet, you will need to work with an attorney to coordinate the pet trust with your estate
plan.

Changing Your Will or Living Trust

A will or living trust that meets all of the requirements described earlier is valid until
you revoke it. You may revoke either a will or a living trust at any time. A will or living trust
that is valid in another state is also valid in Colorado, so simply moving to another state
does not revoke a will or trust.

If you change your mind about a particular distribution of your property, or if cir-
cumstances force you to otherwise change your will or living trust, you can create a codicil
to your will (a document amending your will) or a trust amendment to change your living
trust. The codicil or trust amendment must be signed and witnessed with the same formali-
ties as your original will or living trust. While a codicil or trust amendment provides you
with a convenient method for making minor changes to your will or living trust, significant
modifications may require redrafting the original document. You should never write on
your will or living trust after it is executed. Such writing may not be legally effective and
may invalidate the entire document. Always consult an attorney about how to change your
will or living trust.

Power of Attorney

A power of attorney gives another person the legal authority to manage some or all
of your financial affairs. A power of attorney is created when a person, called the principal,
gives someone else, called the attorney in fact or agent, written permission to act on the
principal’s behalf. The attorney in fact does not have to be a lawyer and may be a spouse,
relative, or friend.
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A power of attorney can give the attorney in fact authority to manage most of the
business that may otherwise require the principal’s presence or signature. For example, if
you are physically unable to go to the bank, you could give someone the power to deposit
and withdraw money from your account. The principal also could create a limited power of
attorney. This grants permission to the agent to perform only certain acts. In other situa-
tions, the principal could create a general power of attorney. This grants permission to the
agent to handle all financial affairs.

A power of attorney does not take away the principal’s rights to make his or her
own decisions about financial matters. The principal can end the power of attorney at any
time by simply telling the agent in writing. The principal should send copies of the termina-
tion notice to anyone with whom the agent may need to conduct business, such as the
bank. A power of attorney ends automatically when the principal dies.

The principal must be mentally competent to grant a power of attorney. The power
of attorney must be in writing and signed. It also should be notarized, but it does not need
to be witnessed. If a power of attorney is used to transfer real property, it must be recorded
in the Clerk and Recorder’s Office in the county where the property is located.

In Colorado, the principal may state in the document that the power of attorney is
durable. This means that it continues to be valid even if the principal becomes incapacitat-
ed. If no such statement is contained in the document, then the power of attorney stops
being valid when the principal becomes incapacitated. If the principal has stated in the doc-
ument when the power is to end, then the power will be effective only until the ending
date. However, the principal may revoke the power of attorney at any time as long as he or
she is not incapacitated. You should only give a power of attorney to someone you trust
completely. (See Chapter 24, “Medical Advance Directives,” for more information on the
medical durable power of attorney.)

Transferring Ownership Interests of Real Property During Your Lifetime

Deeds

If you want to transfer your interest in real property, you must do so in writing. The
document used to transfer your interest is called a deed. There are four types of deeds in
Colorado:

1) General warranty deeds;

2) Special warranty deeds;

3) Bargain and sale deeds; and
4) Quit claim deeds.

A general warranty deed tells the person to whom the property is being sold or
transferred that you are warranting the title and making other warranties about the proper-
ty. A warranty means a representation as to the title of the property. This means you will
guarantee the title except for any conditions specifically listed in the deed.

A special warranty deed is similar to a general warranty deed, but does not give all
the warranties that a general warranty deed gives.
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A bargain and sale deed transfers whatever title or interest you may have at the time
of the transfer or later acquire. However, it does not give any warranty that your title is good.

A quit claim deed, on the other hand, only transfers whatever title you may have at
the time of the transfer.

You must give the deed to the person receiving the property. A deed will not be
effective if you fill it out, sign it, and keep it in the desk drawer or other place for safe keep-
ing. If you want to give your real property to someone, you must complete the deed prop-
erly. You must sign the deed in front of a notary public. You must give the deed to the per-
son you want to receive the property or you may record the deed in the Clerk and
Recorder’s Office in the county where the property is located. Once you give your property
to someone else, it becomes theirs, and you cannot take it back.

There are a few practical matters you should know about completing a deed:

P The property legally must be described by lot and block numbers, if it is located in
a subdivision.

P It must be described by metes and bounds or a sectional description if not in a
subdivision. A tax lot number or street address is not enough.

» The deed must state what was given or paid, called consideration, for the proper-
ty. If the property is a gift, the deed can say that the consideration is love and
affection.

» Never sign a deed someone else has prepared for you, unless you know and
understand the results.

» Once a deed has been received or delivered, it must be recorded with the county
clerk and recorder where the property is located.

All deeds, mortgages, contracts, and other writings concerning ownership interests
in real property should be recorded. This protects you and the person receiving the proper-
ty. If you do not record a deed when you are purchasing property, the seller could sell the
property again to someone else and you would lose the property. An unrecorded deed also
could create problems with transferring the property in the future, because upon selling the
property one requirement is that you are the rightful owner. If you have not recorded the
deed, then you are not the owner of record.

Funeral Issues

Your specific wishes for your own funeral arrangements are best done in writing. To
avoid any problems, you should communicate your wishes to your family or loved ones in
advance. If you leave the original of this writing in your safety deposit box, then you also
should have a copy outside of the box and known to your family or loved ones. This is
because the safety deposit box is very often not opened until after the funeral has been held.

Colorado law provides that you may execute a Declaration Instrument (Declaration)
that gives your specific instructions for disposition of your last remains and your funeral
arrangements. The Declaration needs to be in writing, dated, and signed by you. It can be
inserted in your last will and testament, or it can simply be any separate writing making
your Declaration as to your wishes. The Declaration also can be made within a prepaid
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funeral, burial, or cremation contract with the mortuary or crematorium. In the Declaration,
you may specifically direct the arrangements for disposition of your remains and any cere-
monial arrangements to be performed after your death. Or, you can direct that the person
you name in the Declaration has the authority to make all those arrangements.

If you wish to provide for cremation, be sure your wishes are communicated to all of
your family, and that your wishes are properly documented in your will or declaration. If
not, and if any family member objects, the funeral home usually will not allow cremation.

As a pre-planning option, you may wish to make arrangements directly with a
funeral home. However, it is very important to let a loved one know you have purchased a
funeral and burial plan from a specific funeral home. This allows the loved one to carry out
your wishes.

Generally, you may purchase a revocable (can be changed) or irrevocable (cannot be
changed) funeral and burial plan. An advantage to an irrevocable funeral and burial plan is
that it is an exempt asset if you are attempting to qualify for Medicaid.

If you decide to exercise a pre-planning option, be sure to read all of the documents
carefully to confirm you are getting exactly what you paid for. It is very important to check
for competitive rates. It also is very important to be sure there will not be any additional
charges to your estate. The main reason for obtaining a prepaid funeral and burial plan is to
pay all of the costs in advance.

If you are receiving state public assistance, such as financial aid payments, or
medical assistance, such as Medicaid, you may be eligible to receive a limited contribution
of state funds to assist with the expenses of the funeral, burial, or cremation.

To apply for assistance with funeral, burial, or cremation expenses, and to determine
whether you are eligible for such assistance after your death, your family should contact the
county Department of Social Services that was handling your case during your lifetime.

15-4. Additional Information

General Advice

You should keep an up-to-date, itemized list of all your property and debts. This
includes insurance policies, securities, bank accounts, real estate, jewelry and artwork, busi-
ness interests, pension plans, IRAs, and other retirement benefits. You should keep this list
with your other important documents, like your will, trust documents, and powers of attor-
ney. You should record where you maintain a safe deposit box and where you keep your
important documents. You also should list your current financial advisors, your attorney,
and your accountant on a piece of paper and keep it with your list of property. Give a copy
of this list to your personal representative, successor, trustee, relative, or friend you trust,
and to your attorney or financial advisors. Giving people who will be involved with your
estate administration a list of where your documents are kept will help them gather the
appropriate information to uphold your wishes.

A letter regarding your funeral wishes and any prepaid arrangements should be
given to whoever you think will be involved with your funeral, as this will ensure that your
family will know your wishes.
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Guardianship and Conservatorship Proceedings

Under certain circumstances, a guardian or conservator may need to be
appointed for an individual (see Chapter 25, “Conservatorship of Adults,” and Chapter 26,
“Guardianship of Adults,” for additional information).

15-5. Resources

Colorado Bar Association Brochures
(303) 860-1115
www.cobar.org; Go to “For the Public,” then find the list of brochures under “Brochures
& Resources” on the right-hand side of the page.

Brochure titles include:

» What to Do When Someone Dies

» So Now You Are a Personal Representative
» So Now You Are a Conservator

» So Now You Are a Guardian

» So Now You Are a Trustee

» Wills in Colorado

» Living Trusts

» Estate Planning

Metro Volunteer Lawyers
An organization of the Denver Metro-area bar associations where lawyers volunteer to take certain
categories of civil cases for indigent people. Intake for the cases is done by Colorado Legal Services.

Mailing address:

1905 Sherman St., Ste. 400
Denver, CO 80203

(303) 837-1313
www.denbar.org/mvl

Colorado Legal Services

For Denver, Adams, Jefferson, Douglas, and Arapahoe counties, call (303) 837-1313.
This will be answered by voice mail; please stay on the line for information.

(See Chapter 5 under “Resources,” section 5-6, for other Legal Aid Offices.)

1905 Sherman St., Ste. 400
Denver, CO 80203

(303) 837-1313
www.coloradolegalservices.org
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Colorado Department of Revenue
1375 Sherman St.
Denver, CO 80261
(303) 238-7378
www.colorado.gov/revenue

NAELA (National Academy of Elder Law Attorneys)
www.naela.org
Click on “Consumer Resources,” then “Find A Lawyer” to find a NAELA attorney in your area.

ACTEC (American College of Trust and Estate Counsel)

www.actec.org
Click on “Find an ACTEC Lawyer” to find an ACTEC attorney in your area.
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16-1. Economic Background of Farm and
Ranch Estate and Tax Planning

Prior to the 1950s, farmers and ranchers in the United States were primarily con-
cerned with upgrading farming practices to improve food and fiber production, often to pro-
vide food just for their own families. In the fairly agrarian society of the 1950s, the total U.S.
population was about 150 million and farmers made up 12.2 percent of the labor force. One
farmer supplied an agricultural food source for approximately 15.5 persons in the United
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States, and there were about 5.4 million farms in the country.! Since the 1950s, many new
technologies, including those developed within the framework of the land-grant
universities,2 became available to the American farmer and rancher and, as a result, farms
and ranches began to grow in size. During these post-1950s decades of tremendous techno-
logical and productivity growth, farmers and ranchers invested greater capital into their
agribusinesses. Farm acreage was consolidated into larger production units.3

In the 1970s, farmland values began to increase, accelerated throughout the decade,
and reached record land prices in the early 1980s.4 In many cases, farmland and ranch land
values more than doubled. Inflation became a major force for landowners to deal with, as
speculators moved into the land markets trying to seek shelter or a “hedge” against the ero-
sion of buying power due to an oversupply of dollars. Subsequent increases in land and
other farm property values made many farmers and ranchers millionaires (however, most of
their wealth was merely on paper, as they were in many cases land rich and cash poor). As
our population became more concentrated in urban and suburban living centers, agrarian
statistics changed significantly. In the 1990s, farmers accounted for 2.6 percent of the U.S.
labor force, with only 2.1 million farms in existence. Farmers had become more productive,
however: one farmer supplied a food source for approximately 100 persons.>

Although most farmers and ranchers enjoyed the benefits of inflation in their proper-
ty values and their technologically enriched farm and ranch industries, this increase in suc-
cess and wealth brought new concerns such as property ownership options, business entity
selection, estate and retirement preparation, and succession planning. This chapter attempts
to address some of the issues surrounding farm and ranch ownership and the special con-
cerns relating to estate planning for the farmer and rancher. Any comprehensive estate,
retirement, or succession plan will be influenced by the decisions made in these matters, and
one should be attentive to the consequences of these choices.

L A History of American Agriculture, 1607-2000 (ERS-POST-12.) (Sept. 2000). Washington, D.C.: U.S.
Department of Agriculture, Economic Research Service.

2 Land-grant universities (also called land-grant colleges or land-grant institutions) are institutions of
higher education in the United States that have been designated by each state to receive the benefits
of the Morrill Acts of 1862 and 1890. The Morrill Acts funded educational institutions by granting
federally controlled land to the states. The mission of these institutions, as set forth in the 1862 Act, is
to teach agriculture, military tactics, the mechanic arts, and home economics, not to the exclusion of
classical studies, so that members of the working classes might obtain a practical college education.
Land-grant universities maintain state cooperative extension offices throughout the country; thus,
they are a tremendous resource for the agricultural community.

3 In 1950, the average acres per farm was 216; in 1992, the average acres per farm was 461. In 1950, the
number of U.S. irrigated acres was 25,634,869. In 1992, there were 49,404,000 irrigated acres.

4 Farm income, grain prices, interest rates, return on other investments, and 1031 exchanges are often
mentioned as reasons for the increase.

5 Supra, n. 1. For comparison, in 2006, Colorado had 30,700 farms and ranches, with an average farm
size of 1,000 acres. High Plains Journal, Dec. 10, 2007, Article 2007-50.
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16-2. Property Ownership and Transfer

Property may be owned by one person, two people, or multiple people concurrently.
The two most common types of co-ownership for individuals are joint tenancy and tenancy-
in-common. Agricultural land is also sometimes held by an entity, like a limited liability com-
pany or a corporation. The entity selected may affect both the size of one’s estate and the
estate and gift tax consequences. The federal estate tax exemption limits (and future changes
to these exemptions) and the values of estates should be considered when deciding how to
hold property. Farmers and ranchers should be even more vigilant about these matters, due
in great part to constantly shifting property values.

Joint Tenancy

In a joint tenancy, all co-owners are equally entitled to the use, enjoyment, control,
and possession of the land, or its equivalent in rents and profits. Joint tenants are also
responsible proportionally for their share of the land’s expenses, such as taxes and fences.
The best known characteristic of joint tenancy is the right of survivorship. Upon the death of
one joint tenant, the decedent’s rights pass immediately to the surviving joint tenant(s).
Death of a joint tenant does not affect title, as the title is vested equally in all joint tenants
rather than individually. Many persons, particularly married couples, hold or own much of
their property as joint tenants with the right of survivorship.

When a joint tenant dies, the decedent’s interest passes immediately and automatical-
ly to the surviving joint tenant(s) and does not go through probate.” The property does not
pass according to the property owner’s will, nor does it descend to the property owner’s
heirs according to state law. The decedent’s interest merely disappears, and the entire owner-
ship remains in the hands of the surviving joint tenant(s). Generally, joint tenancy property
passes free of the claims of unsecured creditors. Disadvantages or unintended consequences
of joint tenancy may arise if marital difficulties occur, or if one of the parties has obligations
or responsibilities (such as children) resulting from a previous marriage.

With regard to estate planning, the passing of jointly held property to a surviving
spouse may not allow the decedent’s federal tax exemption to be fully utilized. Since the
property is simply passed on, it is not necessarily included in the value of the decedent’s
estate and therefore cannot have the exemption made against it. For this reason, many estate
planning practitioners recommend against holding property in joint tenancy with rights of
survivorship, especially for estates that approach or may potentially exceed the estate tax
exemption.

6 C.R.S. §§ 38-11-101, et seq.

7 An exception occurs when both or all of the joint tenants are involved in simultaneous deaths. The
property now goes through probate because there is no surviving joint tenant.

193



2019 Colorado Senior Law Handbook

Tenancy-in-Common

Tenancy-in-common is a way to hold an estate in land held by two or more persons.
Unlike joint tenants, tenants-in-common may hold varying size interests, may take title at
different times, and may receive their interests through different deeds. Also, each tenant-in-
common is entitled to the undivided possession and use of the property, according to their
proportionate share and subject to the rights of possession of the other tenants. Upon the
death of a tenant-in-common, there is no right of survivorship, and probate proceedings may
be necessary. Each decedent’s interest passes according to his or her will or the state law of
descent and distribution.

Farmers or ranchers must look at their overall estate plan to determine if the real and
personal property they own is held appropriately to permit all allowable tax advantages.
Professional advisors will assist in this determination and should be utilized for estate plan-
ning purposes as well as property acquisition opportunities.

16-3. Choice of Business Entity

Businesses, including ranches and farms, can be structured in a variety of ways.
While sole proprietorship may work for the size of your farm or ranch, it may be advanta-
geous to select a more complex form of business entity. Reduction of taxes, limiting liability,
raising capital, expanding operations, bringing a family member or other person into your
operations — these are just some of the objectives a business owner must consider when
determining how the business is best owned. The possible forms of doing business are
numerous.8 The four most basic forms are sole proprietorship, general partnership, corpora-
tion (C and S varieties), and limited liability company. Consultation with a professional advi-
sor is crucial to provide help with entity selection.

Sole Proprietorship

Simply put, a sole proprietorship is defined as going into business for oneself. The
business is not distinct from one’s personal tax and liability concerns. No state registration is
required, and the business owner has total control over his or her business operations. When
the sole proprietor dies, the business is terminated, without need for formal documentation
or procedure. The sole proprietor reports all business income and losses on his or her indi-
vidual tax return.? The largest drawbacks are that the business owner has no shield from lia-
bility and personal non-business assets can be sought after to settle debts of the business.

8 For example, limited partnerships, registered limited liability partnerships, joint ventures, business
trusts, and others.

9 There is a separate Schedule F for farms and ranches, but this is part of the individual’s Form 1040.
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Partnership

Like a sole proprietorship, a partnership requires no formal creation documentation.10
A partnership begins when two or more people start doing business together. Partners are
responsible for each other’s actions, business debt, and obligations, including court judg-
ments, jointly and severally. A partnership does not pay taxes on profits. The Internal
Revenue Service (IRS) considers partnerships to be “pass-through” or “flow-through” entities:
the income or losses from the business flow through to the individual partners, who then
report those items on their individual tax returns. The partnership is required to file an annu-
al Form 1065, which provides information on the entity to the IRS, and each partner attaches
Schedule K-1 to his or her Form 1040, setting out each partner’s share of profits and losses.

Limited Partnerships

Limited partnerships are another type of entity that can be created under Colorado
law. Limited partnerships include at least one general partner who operates the business and
one or more limited partners who contribute investment capital but do not participate in
day-to-day management. Liability for limited partners can be limited, but general partners
retain unlimited liability. One of the benefits of the limited partnership is that individuals
may invest capital without becoming involved in management.

Limited partnerships can be taxed like corporations. Limited partnerships are less
common than limited liability companies, but they are still useful entities for family business-
es, where estate taxes are often a factor for one or more of the generations involved.

Corporations

A corporation is a legal entity, separate from its owners and managers. It is created by
state statute with the filing of articles of incorporation with the Colorado Secretary of State
and is governed by the laws of Colorado.l! A corporation may either be a “C” corporation or
an “S” corporation. All corporations are C corporations unless they elect to be treated by the
IRS as an S variety. The election is solely a federal income tax matter; under state law, the
election of C or S status makes no difference.

The biggest advantage of conducting business as a corporation is the aspect of limited
liability or “corporate shield.” This can protect business owners and shareholders from per-
sonal liability for corporate debts and obligations so that only corporate assets are used to
pay corporate debts. To maintain this shield, the corporation must conduct itself separately
from the personal affairs of its owners. There must be corporate formalities, such as adequate
funding for the corporation, maintaining separate books and records and bank accounts, no
commingling of personal and corporate assets (unless the assets can be documented as
investments to fund the corporation), holding regular meetings of the shareholders and
directors, formally issuing stock, and others.

10 A partnership agreement, however, is highly recommended. In the absence of an agreement, there
are state statutes that govern partnership relationships, which may not coincide with your own
intentions. Uniform Partnership Law, C.R.S. §§ 7-60-101, ef seq.

1 Colorado Corporations and Associations Act, C.R.S. §§ 7-90-101, et seq.
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A corporation is the only type of business that must pay its own income taxes on
profits. However, any justifiable business cost can be deducted as an expense. Net corporate
income is taxed to the corporation even if it is retained as earnings or paid out as dividends
to its shareholders. Corporations have favorable tax treatment in the form of lower rates, but
shareholder dividends may face double taxation, being taxed once at the corporate tax rate
and again as ordinary income to the shareholder (however, corporate losses do not flow
through to be taken by the shareholders).

S corporations are a hybrid form of entity, combining the legal characteristics of a
C corporation and the tax treatments of a partnership. In this type of corporation, with few
exceptions, the business profits, losses, credits, and deductions pass through the corporation
to the owners, who report them on their own Form 1040 returns. There are no taxes owed at
the entity level, and profits and losses are proportionately allocated based on the ownership
interest of the shareholders. Closely held family businesses like farms and ranches are often
S corporations.

Limited Liability Company (LLC)

S corporations and limited partnerships have been increasingly replaced as the entity
of choice by the LLC.12 In an LLC, members can retain their limited personal liability while
still performing the business affairs of the company. LLCs do not require the formal manage-
ment of a corporation, but members still should be careful to shield the LLC from liability by
keeping separate books, records, and bank accounts and keeping the LLC adequately fund-
ed. Best practices would dictate drafting an operating agreement also (similar to corporate
bylaws). LLCs can be taxed like partnerships, meaning flow-through of profits and losses to
the members. Single-owner LLCs are treated as sole proprietorships by the IRS and do not
file a separate return. When there is a single owner, the single owner reports all income and
losses on Schedule C of his or her Form 1040. Like a partnership, a multiple-member LLC is
required to file an informational tax return, Form 1065, and provide each member with a
Schedule K-1 to report his or her share of profits and losses.

Overall, the LLC provides simplicity and flexibility and the pass-through feature
could help save on taxes (although a C corporation and its shareholders are subject to double
taxation on the gain from a sale of land, if ever any farm/ranch property must be sold). If
your plan is to include multiple shareholders and/or investors in your business operations, or
if you have employees to whom you offer benefits, a corporation might work best: a corpora-
tion can deduct the cost of health insurance premiums, reimbursement of medical expenses,
etc., butin an LLC, only a portion of these types of expenses can be deducted.

Every farmer and rancher will have different objectives to meet when selecting the
entity by which he or she wants to conduct business. If employees are working in a farm or
ranch operation, it makes good sense to protect one’s personal assets in the event of an acci-
dent or death by structuring the business as a corporation or limited liability company. Only
a simple and very small farm or ranch operation might work well as a sole proprietorship or
partnership. Consultation with a professional advisor will assist one in determining the
appropriate entity to use.

12 See the Colorado Limited Liability Company Act at C.R.S. §§ 7-80-101, et seq.
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16-4. Estate Planning

The fundamentals of estate planning are really no different for farmers and ranchers
than they are for individuals in the non-farm and ranch world. However, retirement and
succession planning perhaps have special significance in that farm and ranch households are
often affected by savings and retirement policies in ways that are different from other house-
holds. For example, farm operators are typically older than the majority of the U.S. work-
force. Healthcare, medical improvements, and technological advances in farming equipment
and techniques have all contributed to this phenomenon, not to mention that farming is
becoming popular as a part-time, retirement activity.

In addition to the issue of age, farmers and ranchers often have several income
sources and different forms of wealth and savings habits as compared to the general popula-
tion. Increased personal savings, land and equipment holdings, contributions through self-
employment taxes, off-farm income,!3 and less reliance on Social Security — all of these fac-
tors contribute to a different setting for farmers and ranchers and their retirement and estate
planning.

Getting Started

Part of estate planning includes organizing and assessing assets. Doing so might
include the following tasks:

P Create and maintain an up-to-date, itemized list of all assets and debts, including,
but not limited to, insurance policies, securities, bank accounts, real estate (farm
and other), farm and recreational equipment, jewelry and artwork, business inter-
ests, pension plans, IRAs, and other retirement benefits.

» Consult with appropriate advisors to begin creating a will or trust or maintain
existing documents. Appropriate advisors may include an estate planning attorney,
CPA, and financial advisor. Estate planning will include managing your asset base
and tax (income, gift, and estate) considerations. Maintain a written list of your
current financial advisors, attorney, and accountant, and keep it with your list of
assets. Give a copy of this list to your personal representative, successor trustee,
relative, or friend you trust, and to your attorney or financial advisors.

P Draft estate planning documents, including a health care power of attorney, finan-
cial power of attorney, declaration of disposition of last remains, and advance
directive to physicians. Consider sharing appropriate documents with health care
providers.

13 Off-farm income — outside business interests, wages, salaries, interest and dividends, pensions,
annuities, military retirement, unemployment, Social Security, veterans’ benefits, other public retire-
ment and public assistance programs, and rental income from nonfarm properties — can account
for up to 90 percent of total farm household income. Structure and Finances of U.S. Farms: Family Farm
Report, 2010 Edition — Economic Information Bulletin No. (EIB-66) (July 2010).
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P Create a viable estate management plan, considering the exemption limits for pass-
ing along assets free of transfer taxes. The federal estate tax exclusion is now set at
$10,000,000 for an individual, indexed for inflation, so the 2019 exclusion is
$11,400,000. This increased amount is set to sunset after the year 2025, when the
federal estate tax exclusion will go back to $5,000,000 for an individual, as adjusted
for inflation. Public Law 115-97.

The federal gift and generation-skipping transfer tax exemption is the same
as the estate tax exclusion. The top federal estate tax rate is approximately 40
percent on the largest estates. Transfers from one spouse to the other are
typically tax-free.

Coordinate the marital deduction and the estate tax credit. Simply leaving
everything to your spouse is not always the best estate planning, especially
if your combined estates exceed the limits of a single tax credit. Remember
that each spouse is entitled to the estate tax exemption, and all efforts
should be made so that both spouses are allowed to take their credit, if
needed. When assets pass directly to a surviving spouse (such as when
assets are held in joint tenancy with rights of survivorship), then one dece-
dent’s estate may not get the benefit of the exemption and it is therefore
wasted if the estate assets are subject to the exemption amount ($11,400,000
in 2019, adjusted yearly for inflation). The unlimited marital deduction
(property passing to surviving spouse without any estate tax) can be used in
coordination with both estate tax credits to ensure that as much property
passes to heirs and the surviving spouse as possible without imposition of
any estate taxes.!4

The American Taxpayer Relief Act of 2012 made portability permanent.
“Portability” means that the federal estate tax exclusion amount is “portable”
between spouses, so that when one spouse dies, the surviving spouse can
typically use the other spouse’s unused exemption amount without having
to set up trusts or utilize other tax-saving conventions. However, portability
is not automatic, and the trouble and expense of a timely filed IRS Form 706
estate tax return is required upon the death of the first spouse in order to
utilize portability.

14 Over the years, a number of provisions have been enacted to reduce the burden of the estate tax on
farms and small business owners. These include a special provision that allows farm real estate to be
valued at farm-use value rather than its fair market value, an installment payment provision, and a
special deduction for family-owned business interests. A provision encouraging farmers and other
landowners to donate an easement or other restriction on development has provided the possibility
of additional tax savings. Along with overall higher estate tax exemptions, these provisions have
reduced the potential impact of estate taxes on the transfer of a farm or other small businesses to
the next generation. See “Federal Estate Taxes Affecting Fewer Farmers but the Future is Uncertain:
Special Provisions,” Amber Waves (June 2009). Based on simulations using farm-level survey data
from a 2011 Agricultural Resource Management Survey (ARMS), in 2013, only about 2.7 percent of
farm estates would be required to file an estate tax return, with a much smaller share of estates
(about .6 percent) owing any federal estate tax.
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P Keep in mind the special-use valuation tax election available to farmers and ranch-
ers under L.R.C. § 2032A. This provision allows an estate administrator to value real
property according to its actual use, rather than its highest or best use. Allowing
valuation at its actual use can result in a lower estate value, thus potentially lower-
ing taxes. The 2019 special use valuation limit is $1,160,000.15

P Obtain accurate values for your assets from qualified appraisal agents. Assets to
be valued include real estate, farm equipment, machinery and other inventory,
homesteads, vehicles, supplies, livestock, and any other tangible assets with value.

» If you own real property in multiple states, you need an estate plan that contem-
plates asset ownership in each state. For example, an estate with ranch land in
Colorado and Nebraska may require probate proceedings in each state to transfer
or convey that property to heirs. In this situation, a trust is often the best tool: pro-
bate can be minimized, and the trustee can more easily dispose of or manage mul-
tiple-state real estate.

» Record whether and where you maintain a safe deposit box and where you keep
your important documents.

P Provide instructions regarding your funeral wishes and any prepaid funeral plans
to whoever will be involved in making arrangements.

» Consider charitable transfers to accomplish estate planning goals, whether they be
a charitable remainder trust, a charitable lead trust, a charitable gift annuity, or out-
right gifts to charities and family members. See Chapter 18.

Some Estate Planning Transfer and Tax Reduction Strategies

Conservation Easements

A conservation easement is a restriction or encumbrance placed on real property that
protects the property from certain types of development, often preserving the environmental
and open-space values of the land. It is a legally enforceable land preservation agreement
between a landholder and either a governmental agency (a municipality, county, state, or
federal entity) or a qualified not-for-profit land trust organization. Conservation easements
are voluntary and allow the landowner to continue to privately own and manage the land
and potentially receive significant state and federal tax advantages by donating the conserva-
tion easement. Perhaps of even greater value to a farmer or rancher, by creating this type of
environmentally friendly restriction, they have contributed to the public good by preserving
the conservation values associated with their land for future generations.

15 To qualify for the LR.C. § 2032A limit, (1) the net value of the business property must be at least 50
percent of the decedent’s gross estate and at least 25 percent of the decedent’s adjusted gross estate
(the gross estate reduced by certain deductible debts, expenses, claims, and losses); (2) the decedent
must have transferred the business to specified close family relatives; and (3) the decedent or family
members must have used the qualifying property for five of the eight years prior to the decedent’s
death. Qualified heirs must use the farm or business property for 10 years after the decedent
owner’s death.
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To gain tax advantages from granting a qualified conservation easement on their
land, farmers and ranchers must obtain a written appraisal report of the value of the ease-
ment. The value described in the appraisal is the fair market difference between the land’s
value before the easement was granted and the value after the restriction is placed. The
amount of the difference is the easement value allowed to the land owner. The value of the
corresponding tax credit is based on the appraised value of the conservation easement.!6 In
Colorado, the credit is quite generous: if donated on or after January 1, 2015, then 75 percent
of the first $100,000 of value and 50 percent of value over $100,000 donated, with an overall
cap of $1,500,000 per donation.1”

In addition to the state tax credit, those who donate a qualifying conservation ease-
ment to a qualified land protection organization under the regulations set forth in LR.C.
§ 170(h) may be eligible for a federal income tax charitable deduction equal to the value of
their donation. To qualify for this income tax deduction, the easement must (a) be perpetual,
(b) be held by a qualified governmental or nonprofit organization, and (c) serve a valid con-
servation purpose. To serve a valid conservation purpose, the property must have an appre-
ciable natural, scenic, historic, scientific, recreational, or open space value.

Another beneficial aspect of the Colorado law is that donors of conservation ease-
ments may transfer or sell their tax credits to other Colorado taxpayers and receive cash for
the credits. Not only does this help landowners who do not have enough income to utilize
the credits, but it provides cash flow.

The Colorado Conservation Easement Tax Credit Program has recently been scruti-
nized by the Colorado Department of Revenue and the Internal Revenue Service. At least 14
other states have similar programs, but Colorado’s generous tax credits, and especially the
ability to sell or transfer those credits, concerns the tax regulatory agencies.!8 The State of
Colorado created an Oversight Commission!? to review conservation easement applications
and appraisals of the easements.20 Anyone considering granting a conservation easement
should consult with a specialized attorney to determine the current legal status of these
types of encumbrances.

16 See C.R.S. § 39-22-522.

17 For example, assume that a farmer has real estate valued at $800,000. The farmer places a conserva-
tion easement on the property, restricting it to perpetual agricultural use and now the property is
worth $600,000 as a result of this encumbrance. The farmer has “reduced” the value of his property
by $200,000 and therefore his donation value is $200,000. The amount of the tax credit for this dona-
tion is $100,000 (50 percent of its FMV).

18 Beginning in 2014 and each year thereafter, the cap is $45 million pursuant to C.R.S. § 39-22-522(2.5).
The Division of Real Estate administers the cap by issuing tax credit certificates to landowners that
submit an application. Approved applications submitted after the cap is reached are placed on a $15
million wait list for the next applicable year pursuant to C.R.S. § 39-22-522(2.5). The Department of
Revenue will not allow a tax credit claim unless a tax credit certificate is first issued by the Division
of Real Estate.

19 See C.R.S. § 12-61-725(1).

20 Tn 2008, Colorado’s Appraiser statutes were amended by the passage of HB 08-1353, the
Conservation Easement Bill, to prevent abuses of the state’s land preservation tax credit program.
This legislation created a nine-member Conservation Easement Oversight Commission, appointed
by the governor, that meets at least quarterly to review applications for conservation easement
holder certification and to review any other issues referred to the commission by any state agency.
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Installment Sales

When selling real property and receiving one or more payments in subsequent years,
the taxpayer may report the sale as an installment sale. This allows the taxpayer to defer the
recognition of gain over many years and save on taxes.2! Under federal income tax law, a
farmer who sells development rights to his or her land and receives payment for the sale in
installments would be taxed each year only on the capital gain from the sale he or she
receives during that tax year. The farmer would not be required to pay taxes on the full capi-
tal gain in the sale year, although the farmer could elect to do so if he or she wished, even if
he or she is receiving payment in installments.

The installment land contract (ILC) is also a method of effecting a sale. An ILC is a
contract for delayed delivery of a deed providing for periodic payments over a term of years,
similar to a promissory note. It is distinguished from the typical real estate buy-sell contract
in that the buy-sell contract does not usually contain provisions for installment payments.
The ILC is merely intended to hold the deal for a short period until the condition of title is
completed and title is delivered to the buyer. Installment land contracts are more prevalent
during periods of “tight” money or when a property is difficult to finance conventionally.
Oftentimes a person with little or no cash for a down payment will be permitted to take pos-
session of property under an installment land contract providing for monthly payments to
the seller. The seller will still hold “legal” title, and the buyer will possess “equitable” title.
Farmers and ranchers with equitable title can still use the property as needed as long as the
conditions to complete the final purchase are met.

16-5. Succession Planning

Succession planning is a continuous process to transfer knowledge, skills, labor, man-
agement, control, and ownership between the generations. Decisions regarding ownership
of assets; choice of business entity; and estate, retirement, and tax planning are all part of the
overall plan for succession. Successful farm and ranch generational transfers depend in great
part on the financial aspects of the farm or ranch operations, as well as the personal aspects.
So many factors come into play when handing down a business — expectations and goals of
both older and younger generations can be similar or quite different. As with any business
transaction, open communication is essential and sharing these expectations and goals is cru-
cial to a successful transition.

Surveys provide some alarming statistics. Only 1 percent of family-owned farm and
ranch businesses in North America are transferred to a third generation. Another report
shows that 30 percent of all family-owned farm and ranch businesses have not considered a
successor, with only 63 percent having done so after the owner has reached age 65. Another
recent survey shows that more than 58 percent of farm and ranch business owners list inade-
quate succession planning as the biggest threat facing their business.22

21 See 26 U.S.C. § 453.

22 Amber Waves (April 9, 2013), a publication of the U.S. Department of Agriculture, Economic Research
Service. For additional economic research, see www.ers.usda.gov/publications.
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Handing It All Down

As difficult as it may be, it is important to envision the day when you will no longer
be in charge of your farm or ranch. You could leave your heirs and your business vulnerable
to considerable estate taxes and management upheaval if a succession plan is not created.
Even though estate taxes are historically blamed for the “loss” of the family farm, it is as
often a case of ignoring the problem or failing to use the financial and legal tools that are
available.

Typically, succession planning entails several steps: (1) determining the practicality of
transferring your business (i.e., are your farm or ranch operations sufficiently viable for this
transfer to make sense?); (2) choosing a successor (is there a family member, friend, or
employee who is willing to succeed into your responsibilities and take on the new owner-
ship role and responsibility?); (3) beginning the transfer of ownership and management to
the successor; and (4) finalizing the transfer of ownership and management responsibilities
to the successor. Typically, the process of succession planning is stretched out over several
years, as a moderately paced transition provides the best environment for the bottom line
and overall stability of the operations.

Experts in the field of succession planning suggest using these best practices:

P Set a target date for your last day as primary decision-maker on the farm or ranch,
and start shifting responsibilities ahead of time. You want to be able to oversee the
transition while you are still living.

P Assist in the development, training, and education of your successors along the
way and keep them fully informed of your work. Schedule regular meetings to
review finances (including debt and revenue updates and forecasts), workload
expectations and schedules, employee issues, important non-farming topics, and
equipment and supply, to name a few.

» Work with professional advisors to complete any transfer of assets and debt
restructuring, review and modify (if necessary) existing business structures, and
review or finalize any other legal and financial transfer requirements. Consider
having a buy-out agreement in place if multiple successors are involved.

P Set goals and expectations that take into consideration the needs of your successor,
including family time, lifestyle, work habits, and the successor’s expectations and
goals.

» Decide with your successor whether to offer an incentive to retain key employees
during and after the transition.

» Consider off-farm family members’ needs and expectations. Provide for buying out
a family member’s interest, if necessary (e.g., sons or daughters who are not on the
farm or ranch, but with whom you wish to share your estate). Accommodating the
conflicting interests of the on-farm and off-farm adult children can often be the dif-
ference between a successful or unsuccessful transfer of the farm or ranch.

P Review the asset protection and liability insurance needs of your business
operations.
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Some Additional Tax-Saving Devices

Trusts

Trusts can be extremely helpful tools to use during estate and succession planning.
They can be valuable in administering the orderly transfer of assets and management to
heirs. Trusts, including charitable trusts, may be used to shelter capital gains tax and provide
greater cash flow for the retirees that in some cases may be used in wealth replacement
strategies. Trustees can add valuable assistance as an objective third party to issues that arise
within families during and after succession transition. Goals of trust creation can be numer-
ous: replacing wealth, providing for a special-needs beneficiary and/or minor children,
avoiding probate (especially if real property is owned in more than one state), providing for
a beneficiary or spouse without financial management skills, keeping your estate private,
protecting assets, organizing business assets into one vehicle, and allowing for flexible distri-
bution of assets, among others.

Charitable trusts might work well for your estate and succession plans as well.
Charitable trusts can achieve multiple goals, including removing assets from large estates,
providing an income stream to you or other beneficiaries with the remainder left to a charity
of your choice, fulfilling your philanthropic goals and desires, passing along assets to heirs
with reduced transfer costs, potentially providing you with a significant charitable deduction
for the value of assets transferred into a charitable trust, establishing a means by which you
can create a philanthropic legacy or family foundation, and passing along your values to
your heirs. When properly set up, a charitable lead trust allows you to transfer income-pro-
ducing assets into this type of trust, which provides an income for the charity for a term of
years, with the remaining assets in the trust transferred free of estate, generation-skipping,
and other transfer taxes to children or grandchildren.

Gifts

In 2019, the limit for tax-free gifting is $15,000 per person per year or $30,000 for
spouses combined. Using this annual gift tax exemption can be particularly important in
cases where the value of the estate of a farmer and/or rancher exceeds the estate tax applica-
ble exclusion amount available to both spouses. These gifts can serve several purposes: per-
haps providing “early” inheritance to those non-farm family members, establishing educa-
tional trusts for grandchildren, funding a wealth replacement trust, creating an irrevocable
life insurance trust, and more.

16-6. Conclusion

A good estate and succession plan can save farm and ranch families hundreds of
thousands of dollars in estate taxes, income taxes, and administrative costs. Many farmers
and ranchers wait too long to begin their financial, business, and estate plans, to the detri-
ment of their families. Some of the concepts discussed above may not apply to your farm or
ranch operations, but they are typical of issues facing all business owners in today’s world,
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including agribusiness owners. We intended this chapter to provide an overview of the
many business issues facing the farmer and rancher, knowing before we started that we
could not address them all adequately. Our hope is that it will give you thoughts and ideas
to take to your professional advisors and develop an estate or succession plan that meets all
of your and your family’s needs, goals, and expectations. Peace of mind is a wonderful thing.

* With special thanks to Marianne Blackwell, Esq., and Stacie Kelly, Esq., for their invaluable writing
and research contributions to this chapter.

The Office of Gift Planning at CSU cultivates, designs, facilitates, and stewards planned gifts
to the University, and works with donors who contribute non-cash gifts (appreciated stocks, real
estate, etc.). In our efforts, we use a variety of financial tools and techniques for giving, including
bequests, charitable gift annuities, charitable remainder trusts, and charitable lead trusts. All planned
gifts require the assistance of one or more qualified specialists: an attorney, certified public accountant,
estate planning specialist, trust officer, and/or an insurance agent can be involved as we work with
donors to accomplish their charitable goals.

In addition, we provide education to our donors through marketing and outreach efforts that
include advertisements, publications, brochures, website information, e-newsletters, public speaking
presentations, and the like. We consider it absolutely essential to make our office a resource for folks
who are contemplating a deferred gift or have any questions concerning their estate planning goals.
Additionally, we supply technical expertise to our colleagues in the development staff and work close-
ly with them if they have a donor who is considering a planned gift.
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Annuities

Rebecca L. Franciscus, Esq.

Senior Counsel

U.S. Securities and Exchange Commission
Denver Regional Office

SYNOPSIS
17-1.  What Is an Annuity?
17-2.  Types of Annuities
17-3.  Regulation of Annuities
17-4.  How Variable Annuities Work
17-5.  Questions to Ask Before Investing

17-6. Resources

Disclaimer: The Securities and Exchange Commission (SEC), as a matter of policy, dis-
claims responsibility for any private publication or statement by any of its employees.
The views expressed in this presentation are those of the author and do not necessari-
ly reflect the views of the SEC, its Commissioners, or other members of the SEC’s staff.
Further, the author has provided the information in this chapter as a service to
investors. It is neither a legal interpretation nor a statement of SEC policy. If you have
questions concerning the meaning or application of a particular law or rule, please con-
sult with an attorney who specializes in securities law.
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Variable annuities have become a part of the retirement and investment plans of
many Americans. This chapter provides a general description of annuities with special focus
on variable annuities, including what they are, how they work, and the charges you will pay.
Before buying any variable annuity, however, you should find out about the particular annu-
ity you are considering. Request a prospectus from the insurance company or from your
financial professional, and read it carefully. The prospectus contains important information
about the annuity contract, including fees and charges, investment options, death benefits,
and annuity payout options. Additionally, you should compare the benefits and costs of the
annuity to other variable annuities and to other types of investments, such as mutual funds.
Moreover, be prepared to ask your insurance agent, broker, financial planner, or other finan-
cial professional lots of questions about whether a variable annuity is right for you.

17-1. What Is an Annuity?

An annuity is a contract between you and an insurance company under which you
make a lump-sum payment or series of payments. In return, the insurer agrees to make
periodic payments to you beginning immediately or at some future date. Annuities typically
offer tax-deferred growth of earnings and may include a death benefit that will pay your
beneficiary a guaranteed minimum amount, such as your total purchase payments.

17-2. Types of Annuities

There are generally two types of annuities: fixed and variable. In a fixed annuity, the
insurance company guarantees that you will earn a minimum rate of interest specified in
the annuity contract during the time that your account is growing. The insurance company
also guarantees that the periodic payments will be a guaranteed amount per dollar in your
account. These periodic payments may last for a definite period, such as 20 years, or an
indefinite period, such as your lifetime or the lifetime of you and your spouse.

In a variable annuity, by contrast, you can choose to invest your purchase payments
from among a range of different investment options, typically mutual funds. You may direct
allocations of your money into separate accounts. The rate of return on your purchase pay-
ments, and the amount of the periodic payments you will eventually receive, will vary
depending on the performance of the investment options you have selected.

Variable annuities differ from mutual funds in several important ways, such as:

P Variable annuities let you receive periodic payments for the rest of your life (or
the life of your spouse or any other person you designate). This feature offers pro-
tection against the possibility that, after you retire, you will outlive your assets.

P Variable annuities have a death benefit. If you die before the insurer has started
making payments to you, your beneficiary is guaranteed to receive a specified
amount — typically at least the amount of your purchase payments. Your benefi-
ciary will get a benefit from this feature if, at the time of your death, your account
value is less than the guaranteed amount.
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P Variable annuities are tax deferred. This means you pay no taxes on the income
and investment gains from your annuity until you withdraw your money. You
may also transfer your money from one investment option to another within a
variable annuity without paying tax at the time of the transfer. When you take
your money out of a variable annuity, however, you will be taxed on the earnings
at ordinary income tax rates rather than lower capital gains rates. In general, the
benefits of tax deferral will outweigh the costs of a variable annuity only if you
hold it as a long-term investment to meet retirement and other long-range goals.

An equity-indexed annuity is a special type of annuity. During the accumulation
period — when you make either a lump-sum payment or a series of payments — the insur-
ance company credits you with a return that is based on changes in an equity index, such as
the S&P 500 Composite Stock Price Index. The insurance company typically guarantees a
minimum return, but guaranteed minimum return rates vary. After the accumulation peri-
od, the insurance company will make periodic payments to you under the terms of your
contract, unless you choose to receive your contract value in a lump sum.

17-3. Regulation of Annuities

Fixed annuities are not securities and are not regulated by the Securities and
Exchange Commission (SEC). Check with the Colorado Division of Insurance regarding reg-
ulation of fixed annuities (see section 17-6, “Resources,” for more information). Variable
annuities are securities regulated by the SEC. Equity-indexed annuities combine features of
traditional insurance products (guaranteed minimum return) and traditional securities
(return linked to equity markets). Depending on the mix of features, an equity-indexed
annuity may or may not be a security. Currently, the typical equity-indexed annuity is regis-
tered with the state insurance commissions, and is not registered with the SEC.

17-4. How Variable Annuities Work

A variable annuity has two phases: an accumulation phase and a payout phase.
During the accumulation phase, you make purchase payments, which you can allocate to a
number of investment options. For example, you could designate 40 percent of your pur-
chase payments to a bond fund, 40 percent to a U.S. stock fund, and 20 percent to an inter-
national stock fund. The money you have allocated to each mutual fund investment option
will increase or decrease over time, depending on the fund’s performance. In addition, vari-
able annuities often allow you to allocate part of your purchase payments to a fixed
account. A fixed account, unlike a mutual fund, pays a fixed rate of interest. The insurance
company may reset this interest rate periodically, but it will usually provide a guaranteed
minimum (e.g., 3 percent per year).

During the accumulation phase, you can typically transfer your money from one
investment option to another without paying tax on your investment income and gains,
although you may be charged by the insurance company for transfers. If you withdraw
money from your account during the early years of the accumulation phase, however, you
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may have to pay “surrender charges,” which are discussed below. In addition, you may
have to pay a 10 percent federal tax penalty if you withdraw money before the age of 59%-.

Tip: Your most important source of information about a variable annuity’s
investment options is the prospectus. Request the prospectuses for the mutu-
al fund investment options. Read them carefully before you allocate your pur-
chase payments among the investment options offered. You should consider
a variety of factors with respect to each fund option, including the fund’s
investment objectives and policies, management fees and other expenses that
the fund charges, the risks and volatility of the fund, and whether the fund
contributes to the diversification of your overall investment portfolio. The SEC’s
online publication, Mutual Fund Investing: Look at More Than a Fund’s Past
Performance, provides information about these factors. Another SEC online
publication, Invest Wisely: An Introduction to Mutual Funds, provides general
information about the types of mutual funds and the expenses they charge.
(See section 17-6, “Resources,” for a link to the SEC’s website.)

At the beginning of the payout phase, you may receive your purchase payments
plus investment income and gains (if any) as a lump-sum payment, or you may choose to
receive them as a stream of payments at regular intervals (generally monthly). The choice
regarding how you receive payments is called a settlement option. Moreover, the maturity
date is the latest date on which you can begin receiving payments from your annuity under
any of the settlement options available to you. The date shown on the specifications page
of your contract is automatically set as the date when you must begin receiving payments
from your contract.

If you choose to receive a stream of payments, you may have a number of choices of
how long the payments will last. As mentioned above, under most annuity contracts, you
can choose to have your annuity payments last for a period that you set (such as 20 years)
or for an indefinite period (such as your lifetime or the lifetime of you and your spouse or
other beneficiary). During the payout phase, your annuity contract may permit you to
choose between receiving payments that are fixed in amount or payments that vary based
on the performance of mutual fund investment options.

The amount of each periodic payment will depend, in part, on the time period that
you select for receiving payments. Be aware that some annuities do not allow you to with-
draw money from your account once you have started receiving regular annuity payments.

In addition, some annuity contracts are structured as immediate annuities, which
means that there is no accumulation phase and you will start receiving annuity payments
right after you purchase the annuity.

Caution: \X/ithdrawals prior to age 592 may be subject to 10 percent federal
tax penalties.
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The Death Benefit and Other Features

A common feature of variable annuities is the death benefit. If you die, a person you
select as a beneficiary (such as your spouse or child) will receive the greater of (1) all the
money in your account, or (2) some guaranteed minimum (such as all purchase payments
minus prior withdrawals).

Some variable annuities allow you to choose a “stepped-up” death benefit. Under
this feature, your guaranteed minimum death benefit may be based on a greater amount
than purchase payments minus withdrawals. For example, the guaranteed minimum might
be your account value as of a specified date, which may be greater than purchase payments
minus withdrawals if the underlying investment options have performed well. The purpose
of a stepped-up death benefit is to “lock in” your investment performance and prevent a
later decline in the value of your account from eroding the amount that you expect to leave
to your heirs. This feature carries a charge, however, that will reduce your account value.

Variable annuities sometimes offer other optional features, which also have extra
charges. One common feature, the guaranteed minimum income benefit, guarantees a par-
ticular minimum level of annuity payments, even if you do not have enough money in your
account (perhaps because of investment losses) to support that level of payments. Other
features may include long-term care insurance, which pays for home health care or nursing
home care if you become seriously ill.

Caution: You will pay for each benefit provided by your variable annuity. Be
sure you understand the charges. Carefully consider whether you need the
benefit. If you do, consider whether you can buy the benefit more cheaply as
part of the variable annuity or separately (e.g., through a long-term care insur-
ance policy).

Tip: You may want to consider the financial strength of the insurance compa-
ny that sponsors any variable annuity you are considering buying. This can
affect the company’s ability to pay any benefits that are greater than the value
of your account in mutual fund investment options, such as a death benefit,
guaranteed minimum income benefit, long-term care benefit, or amounts you
have allocated to a fixed account investment option.

Variable Annuity Charges

You will pay several charges when you invest in a variable annuity. Be sure you
understand all the charges before you invest. These charges will reduce the value of your
account and the return on your investment. Often, they will include the following:

P Surrender charges. A surrender charge is a type of sales charge you must pay if
you sell or withdraw money from a variable annuity during the “surrender peri-
od,” which is a set period of time that typically lasts six to eight years, but some-
times 10 years or longer, after you purchase the annuity. Surrender charges will
reduce the value of, and the return on, your investment. Generally, the surrender
charge is a percentage of the amount withdrawn, and declines gradually over a
period of several years, known as the “surrender period.” For example, a 7 per-
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cent charge might apply in the first year after a purchase payment, 6 percent in
the second year, 5 percent in the third year, and so on until the eighth year, when
the surrender charge no longer applies. Often, contracts will allow you to with-
draw part of your account value each year — 10 or 15 percent of your account
value, for example — without paying a surrender charge.

P Mortality and expense risk charge. This charge is equal to a certain percentage of
your account value, typically around 1.25 percent per year. This charge compen-
sates the insurance company for insurance risks it assumes under the annuity
contract. Profit from the mortality and expense risk charge is sometimes used to
pay the insurer’s costs of selling the variable annuity, such as a commission paid
to your financial professional for selling the variable annuity to you.

P Share classes. A variable annuity may offer different share “classes” with different
charges (including mortality and expense fees) and different surrender charge
periods. For example, “L class” shares may have a shorter surrender charge period,
but may have higher ongoing fees, while “B class” shares may have a longer sur-
render charge period and lower ongoing fees. Consider how long you expect to
own the variable annuity and your need to access funds when you think of any
tradeoff between the length of the surrender charge period and the level of ongo-
ing fees. Also, because fees are paid from the amount you invest, they can reduce
your potential investment return.

» Administrative fees. The insurer may deduct charges to cover record-keeping and
other administrative expenses. This may be charged as a flat account maintenance
fee (perhaps $25 or $30 per year) or as a percentage of your account value (typi-
cally around 0.15 percent per year).

» Underlying fund expenses. You will also indirectly pay the fees and expenses
imposed by the mutual funds that are the underlying investment options for your
variable annuity.

P Fees and charges for other features. Special features offered by some variable
annuities, such as a stepped-up death benefit, a guaranteed minimum income
benefit, or long-term care insurance, often carry additional fees and charges.

P Initial sales loads, or fees for transferring part of your account from one invest-
ment option to another, may also apply.

Tip: You should ask your financial professional to explain to you all charges
that may apply. You can also find a description of the charges in the prospec-
tus for any variable annuity that you are considering.

Tax-Free “1035” Exchanges

Section 1035 of the U.S. tax code allows you to exchange an existing variable annuity
contract for a new annuity contract without paying any tax on the income and investment
gains in your current variable annuity account. These tax-free exchanges, known as 1035
exchanges, can be useful if another annuity has features that you prefer, such as a larger
death benefit, different annuity payout options, or a wider selection of investment choices.
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You may, however, be required to pay surrender charges on the old annuity if you
are still in the surrender charge period. In addition, a new surrender charge period general-
ly begins when you exchange into the new annuity. This means that, for a significant num-
ber of years (as many as 10 years), you typically will have to pay a surrender charge (which
can be as high as 9 percent of your purchase payments) if you withdraw funds from the
new annuity. Further, the new annuity may have higher annual fees and charges than the
old annuity, which will reduce your returns.

Caution: If you are thinking about a 1035 exchange, you should compare both
annuities carefully. Unless you plan to hold the new annuity for a significant
amount of time, you may be better off keeping the old annuity because the
new annuity typically will impose a new surrender charge period. (Remember —
exchanging your original variable annuity contract for a new annuity contract
generally is considered a withdrawal.) Also, if you decide to do a 1035 exchange,
you should talk to your financial professional or tax adviser to make sure the
exchange will be tax free. If you surrender the old annuity for cash and then
buy a new annuity, you will have to pay tax on the surrender.

Other Tax Considerations

Other investment vehicles, such as IRAs and employer-sponsored 401(k) plans, also
may provide you with tax-deferred growth and other tax advantages. For most investors, it
will be advantageous to make the maximum allowable contributions to IRAs and 401 (k)
plans before investing in a variable annuity.

In addition, if you are investing in a variable annuity through a tax-advantaged
retirement plan (such as a 401(k) plan or IRA), you will get no additional tax advantage from
the variable annuity. Under these circumstances, consider buying a variable annuity only if
it makes sense because of the annuity’s other features, such as lifetime income payments
and death benefit protection. The tax rules that apply to variable annuities can be compli-
cated; before investing, you may want to consult a tax adviser about the tax consequences
to you of investing in a variable annuity.

Bonus Credits

Some insurance companies are now offering variable annuity contracts with “bonus
credit” features. These contracts promise to add a bonus to your contract value based on a
specified percentage (typically ranging from 1 to 5 percent) of purchase payments.
Frequently, insurers will charge you for bonus credits in one or more of the following ways:

» Higher surrender charges. Surrender charges may be higher for a variable annu-
ity that pays you a bonus credit than for a similar contract with no bonus credit.

» Longer surrender periods. Your purchase payments may be subject to surrender
charges for a longer period than they would be under a similar contract with no
bonus credit.

» Higher mortality and expense risk charges and other charges. Higher annual
mortality and expense risk charges may be deducted for a variable annuity that
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pays you a bonus credit. Although the difference may seem small, over time it can
add up. In addition, some contracts may impose a separate fee specifically to pay
for the bonus credit.

Before purchasing a variable annuity with a bonus credit, ask yourself — and the
financial professional who is trying to sell you the contract — whether the bonus is worth
more to you than any increased charges you will pay for the bonus. This may depend on a
variety of factors, including the amount of the bonus credit and the increased charges, how
long you hold your annuity contract, and the return on the underlying investments. You
also need to consider the other features of the annuity to determine whether it is a good
investment for you.

Caution: VVariable annuities with bonus credits may carry a downside, how-
ever: higher expenses that can outweigh the benefit of the bonus credit
offered. You should also note that a bonus may only apply to your initial pre-
mium payment, or to premium payments you make within the first year of the
annuity contract. Further, under some annuity contracts, the insurer will take
back all bonus payments made to you within the prior year or some other
specified period if you make a withdrawal, if a death benefit is paid to your
beneficiaries upon your death, or in other circumstances.

Tip: Take a hard look at bonus credits. In some cases, the “bonus” may not be
in your best interest.

Remember: \/ariable annuities are designed to be long-term investments, to
meet retirement and other long-range goals. Variable annuities are not suit-
able for meeting short-term goals because substantial taxes and insurance
company charges may apply if you withdraw your money early. Variable
annuities also involve investment risks, just as mutual funds do.

17-5. Questions to Ask Before Investing

Questions to Ask When Purchasing Variable Annuities

Variable annuities combine features of insurance and securities investments. They
can be an important part of your retirement and investment plans, but it is important to
make sure they are right for you. Before you purchase an annuity, request a prospectus
from the insurance company or from your financial professional, and read it carefully. The
prospectus contains important information about the annuity contract, including fees and
charges, investment options, death benefits, and annuity payout options. You should com-
pare the benefits and costs of the annuity to other variable annuities and to other types of
investments, such as mutual funds.

Recently, the SEC issued a report on how these products are sold. Based on the
problems we’ve seen, here are some important questions we recommend that you ask
before purchasing a variable product.
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» Will you use the variable annuity primarily to save for retirement or a similar long-
term goal?

» Might I need this money in the next few years? Variable products are long-term
investment vehicles. They aren’t appropriate if you'll need your money in the
short term because substantial taxes and insurance company charges may apply if
you withdraw your money early.

» Am I willing to take the risk that my account value may decrease if the underly-
ing mutual fund investment options perform badly?

» Do I understand the features of the variable annuity? Do I understand all of the
fees and expenses that the variable annuity charges?

P If a variable annuity offers a bonus credit, will the bonus outweigh any higher
fees and charges that the product may charge?

P Are there features of the variable annuity, such as long-term care insurance, that I
could purchase more cheaply separately?

» Do I have enough money right now to purchase this product? Because variable
products are long-term investments, it can be dangerous to your financial health
to mortgage your home in order to purchase a variable annuity. If a salesperson
pressures you to do so, call the SEC or another agency listed in section 17-6,
“Resources.”

» Am I being urged to purchase a variable annuity or variable insurance in my IRA,
401(k), or other retirement account? One key benefit to purchasing variable prod-
ucts is the fact that earnings on the invested money accumulate tax deferred. But
these tax benefits are of no value if you're purchasing the product in your IRA,
401(k), or other retirement account because those accounts are already tax-advan-
taged. Make sure that the features you're buying are worth the money you're

paying.
» Does the firm recommend this product to all its customers? Everyone has differ-
ent investment objectives. Variable products are not “one size fits all.” Be careful if

a salesperson recommends one product to all customers. That may mean the
product isn’t right for you.

» What will I lose if I exchange this product? If a salesperson is urging you to
exchange your variable product for a new contract, you'll need to compare both
products carefully, because:

m The guaranteed death benefit of the new product may be less than the old;
® You may have to pay a “surrender charge” to get out of the old product;

® The new product may impose higher annual fees and a new surrender
charge; and

m The new product may impose a new surrender charge period.

» Have you consulted with a tax advisor and considered all the tax consequences of
purchasing an annuity, including the effect of annuity payments on your tax status
in retirement?
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Remember: \ariable annuity contracts typically have a “free look” period of
10 or more days, during which you can terminate the contract without paying
any surrender charges and get back your purchase payments (which may be
adjusted to reflect charges and the performance of your investment). You can
continue to ask questions in this period to make sure you understand your
variable annuity before the “free look” period ends.

Questions to Ask the People Who Sell Investments or
Provide Investment Advice

Financial professionals who sell variable annuities have a duty to advise you as to

whether the product they are trying to sell is suitable to your particular investment needs.
Don’t be afraid to ask them questions, and write down their answers, so there won’t be any
confusion later as to what was said.
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Tip: Check the background of your financial professional: you can verify your
broker’s disciplinary history by checking the Central Registration Depository
(CRD) either through the Colorado Division of Securities or the Financial
Industry Regulation Authority (FINRA). You can also find out about investment
advisers and whether they are properly registered by reading their registration
forms, called the “Form ADV.” You can view an adviser's most recent Form
ADV online by visiting the SEC’'s website. (See section 17-6, “Resources,” for
more information.)

P Are you registered with our state securities regulator? Have you ever been disci-
plined by the SEC, a state regulator, or other organization (such as FINRA or one
of the stock exchanges)?

» What training and experience do you have? How long have you been in the busi-
ness? What other firms have you been registered with? What is the status of those
firms today?

» Have you personally been involved in any arbitration cases? What happened?

» How long has your firm been in business? How many arbitration awards have
been filed against your firm?

» What is your investment philosophy?

» Describe your typical client. Can you provide me with some names and telephone
numbers of your long-term clients?

» How do you get paid? By commission? Amount of assets you manage? Another
method? Do I have any choices on how to pay you?

» Do you make more if I buy this annuity (or stock, or bond, or mutual fund) rather
than another? If you weren’t making extra money, would your recommendation
be the same?

P Are you participating in a sales contest? Is this purchase really in my best interest,
or are you trying to win a prize?
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» You've told me what it costs me to buy this stock (or bond, or mutual fund); how
much will I receive if I sell it today?

P If your financial professional changes firms, ask if he or she was paid to change
firms. Do you get anything for bringing me along?

17-6. Resources

U.S. Securities and Exchange Commission
Office of Investor Education and Advocacy
100 F St., NE
Washington, D.C. 20549
(800) SEC-0330
WWW.sec.gov

Denver Regional Office
1961 Stout St., Ste. 1700
Denver, CO 80294

(303) 844-1000

Colorado Division of Insurance
1560 Broadway, Ste. 850
Denver, CO 80202
(303) 894-7499 (metro-area)
(800) 930-3745 (statewide)
www.dora.colorado.gov/insurance

Colorado Division of Securities
1560 Broadway, Ste. 900
Denver, CO 80202
(303) 894-2320
www.dora.colorado.gov; click on “Divisions,” then “Division of Securities”

Colorado Attorney General/AARP ElderWatch Hotline
(800) 222-4444

Local District Attorneys Offices

Metro Area District Attorney Offices or Fraud Hotlines:
Adams and Broomfield counties: (303) 659-7720
Arapahoe, Douglas, Lincoln, and Elbert counties: (720) 874-8500
Boulder County: (303) 441-3700
Denver County: (720) 913-9179 (Fraud hotline)
Jetferson and Gilpin counties: (303) 271-6800
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Financial Industry Regulatory Authority (FINRA)
The largest non-governmental regulator for all securities firms, including sellers of variable
annuities, doing business in the United States. As of June 2007, FINRA is the combination of the
National Association of Securities Dealers (NASD) and the New York Stock Exchange (NYSE)
regulatory bodies. Call for a free Central Registration Depository (CRD) broker check at
(800) 289-9999.

www.finra.org

www.SaveAndInvest.org/index.htm
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18-1. About Philanthropy

Throughout life, you may be asked to make donations to individuals or charities, and,
after considerable discerning thought, may give to those to which you feel a connection.
However, in the “golden years,” you may be asked to consider a different type of gift: your
legacy.

What can you leave the next generation? This question may not be as difficult to
answer as: How will you leave your gift to the next generation? The decision about “how” to
leave a legacy gift may seem complex at first glance. After all, financial gifts given throughout
your lifetime probably came from your income, but now you are deciding about gifts from
your accumulated wealth. This chapter is designed to provide some insight into philanthro-
py as an activity and as a philosophy, help you find information about your favorite charity,
and provide you with options with which to plan your gift.
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A great essay on the topic of deciding how one should engage in appropriate philan-
thropy comes from the book, Philanthropy: Voluntary Action for the Public Good, by Robert L.
Payton. It is an essay on friendship, charity, the human condition, and the methods and val-
ues of science and morals. Payton’s reflections on reason and emotion in philanthropy are
inspired by Thomas Jefferson’s famous letter to Maria Cosway entitled, “A Dialogue Between
My Head and My Heart,” in which Jefferson theorizes that common sense and emotion can
often be at odds as we consider charitable intent and acts. Payton postulates that even today;,

we all have conflicts in deciding how and when and to whom to give — conversations

between our Head and our Heart. What gift makes sense in today’s world, where homeless-
ness, famine, and constant human needs are worldwide and ever-present? Will my gift make
a difference? Can I be sure that my gift will be used appropriately? We present a part of the
essay here to stimulate your thoughts about how to evaluate the question of determining

your giving nature.

From Payton’s essay:

Beyond friendship, in our less personal relations in society at large, Jefferson
counsels against the misleading influence of narrow self interest. The Head
leads us astray when it intrudes in the affairs of the Heart. He illustrates his
theme with the example of a weary soldier seeking a lift on the back of
Jefferson’s carriage. Jefferson’s self interest advises against it: His Head argues
that there will be other soldiers further on; eventually we’ll put too much of a
burden on the horses. Jefferson rides on, but his conscience gets the better of
him: It may not be possible to help everyone, his Heart pleads, but we ought to
help those we can. The logic of compassion wins out, but too late, because
when Jefferson turns back to find the soldier, the soldier has taken another
road.

The Center on Philanthropy at Indiana University describes philanthropy in a less

complex way:
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It's a powerful feeling, helping others.

You've felt it: The “warm glow” that comes when you do something
good for someone else.

You feel it every time you give money to a cause you believe in. But it
radiates just as strongly when you volunteer at a community event, participate
in a service club, take food to a sick neighbor, or help out a friend.

This feeling is an expression of your concern for others rather than
yourself. Of wanting to help fill a need, solve a problem, make life better for
someone else. In short, of wanting to take action, voluntarily, for the public
good.

This is philanthropy.
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Philanthropy is personal and private. Everyone will have a different philosophy and
follow his or her own Heart or Head, or both. We hope you enjoy the journey as you come
to a decision regarding your own charitable path.

18-2. What Are Planned Gifts?

Planned gifts include a variety of charitable giving methods that allow donors to
express their personal values by integrating charitable, family, and financial goals. Making a
planned, charitable gift usually requires the assistance of a knowledgeable advisor such as an
attorney, financial planner, or CPA to help structure the gift. Planned gifts can be made with
cash, but many planned gifts are made by donating assets such as stocks, real estate, insur-
ance, or business interests — the possibilities are endless. Planned gifts can provide valuable
tax benefits and/or lifetime income for donors, spouses, or other loved ones. The most fre-
quently made planned gifts are bequests to charities, made through wills. Other popular
planned gifts include charitable trusts and charitable gift annuities.

The advantages of planned gifts are many, but some of the more popular reasons for
establishing this type of gift are:

1) Providing life income to the donors;

2) Receiving a charitable income tax deduction;

3) Avoiding or mitigating capital gains taxes by gifting appreciated, long-held
property;

4) Removing assets from one’s estate to lessen the estate tax burden;

5) Turning low or non-income-producing assets into higher income payouts;

6) Fulfilling one’s charitable intent by supporting a favorite charity; and

7) Providing a charitable gift while receiving tax benefits and maintaining control of
the asset during one’s lifetime.

18-3. Types of Planned Gifts and the
Advantages to the Donor

Bequests

The basic, easiest, and most popular planned gift is a bequest. Many planned gifts to
charities are bequests. A charitable bequest is a provision in your will or trust that designates
a charity as a beneficiary. Bequests can either be specific (leaving a certain asset or a set sum
of money to the charity) or general (leaving a percentage of your estate to the charity). Many
charities will help you with the bequest language you'll want to use in your will or trust. It is
important to include enough information in the bequest so that your estate administrator or
trustee will know to which charity or charities you want your gift directed.
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The greatest advantage of bequests to charity is that you, the donor, maintain control
over your assets until your death. For this reason, charities consider bequests to be revocable
or incomplete in nature — that is, the gift is not absolute. If the estate’s assets cannot support
payment of the bequest to a charity, there is no legal obligation on the part of the estate to
make payment. The donor can also change his or her beneficiaries during life and can
remove a charity (or any other beneficiary) from his or her will. As in all other types of
planned gifts, a bequest can be designated to be used for any purpose that the donor wishes,
so long as the gift is not to be used for any intention that is in violation of the law. If you
have a particular use to which you would like your bequest directed, the charity will be most
pleased if the terms of your intentions are set forth specifically in the will provision so that
the charity can use your gift in the way that you intended. If acceptable to you, many chari-
ties would appreciate the opportunity to know of your bequest provision and charitable
intentions. While you are still living, you could send them the entire will or simply the pages
with their particular gift noted thereon. It would be up to you, of course, if you wanted to be
publicly thanked and recognized for your future gift by the charity, or you could remain
anonymous if that is more comfortable for you.

Retirement Plan Gifts

One way to provide a planned gift to a charity is to include your favorite non-profit
organization in your retirement plan documents. You can designate a charity as a beneficiary
of your individual retirement account (IRA), 401(k), or other qualified retirement plan. In
many regards, if a person is charitably inclined, it is preferable to fund such gift with this type
of asset because the proceeds from these accounts are, at death, considered income in respect
of a decedent (IRD). This tax law concept is generally defined as taxable income earned but
not received prior to death. No matter who the beneficiary is, the income, when received, will
be taxed to the beneficiary as it would have been taxed to the decedent. Generally, inherited
property is not included in an heir’s taxable income, but if a family member receives an IRD
asset, he or she will be subject to income tax when the gift is distributed.

When a donor provides at death for a direct transfer from his or her retirement
account to a qualified charity, however, the entire value of the IRD assets will go to the chari-
ty tax free. In addition, the donor’s estate receives a charitable estate tax deduction for the
entire amount of the gift. Making a gift of IRD can be quite easy. For example, a donor can
make a specific bequest of U.S. savings bonds owned at death to a charity, or the donor can
simply change the beneficiary designation on his or her retirement account — e.g., IRA,
401(k), 403(b), or defined contribution plan.

Your retirement plan administrator can furnish you with the appropriate designation
of beneficiary forms to complete. As in a will bequest, you can authorize a portion or percent-
age of your retirement assets to be shared by any combination of charities and/or other heirs.

If you have ample retirement income and sufficient qualified retirement plan assets
such that taking mandatory distributions adds to your current income taxes or may be subject
to estate taxes someday, a variation is the Charitable IRA Rollover. Within some limitations,
you may be able to distribute up to $100,000 per year directly to a charity, in lieu of any
minimum required distribution to yourself, and regardless of your income or any other
donations to charity that year. There is no income tax deduction for a Charitable IRA Rollover,
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but you save on the income taxes paid on an ordinary distribution in the year that you make
the gift, along with any estate taxes later.

Gifts of Appreciated Stock

If you would like to make a larger gift to a charity, appreciated stock is often a better
choice than a cash gift of the same value. By donating securities held long-term (more than
one year) to a charitable organization, a donor can avoid capital gains tax on appreciation
and receive a charitable deduction for the full fair market value of the donation. If the estate
will be subject to federal estate tax, removing assets from the estate can also decrease estate
taxes. Taxpayers may be responsible for a 15 percent capital gains tax. Here is an example of
the advantages of giving appreciated stock versus the gift of money using a taxpayer in the
28 percent tax bracket and 15 percent capital gains tax.

Giving Appreciated Stock
Value of stock gift (28% tax bracket) = $25,000
Your basis (what you paid for it) in the stock = $5,000
Expected gain from the sale of the stock = $20,000

Savings by contributing the stock to charity:

$25,000 charitable deduction (savings of $7,000 in income taxes
($25,000 x 28%)))

$3,000 capital gains tax savings ($20,000 x 15%)
NET COST OF GIFT = $15,000 ($25,000 - $7,000 - $3,000)

Selling Stock to Give a $25,000 Cash Gift
Value of the gift (28% tax bracket) = $25,000
$25,000 charitable deduction (savings of $7,000 in income taxes ($25,000 x 28%))
Capital gains tax on sale of stock with basis of $5,000 ($20,000 x 15%) = $3,000
NET COST OF CASH GIFT = $21,000 ($25,000 - $7,000 + $3,000)

Life Income Gifts

Charitable Gift Annuity (CGA) and Deferred Charitable Gift Annuity (DCGA)

A charitable gift annuity is a contract between a donor and the issuing charity. This is
often the gift of choice when a guaranteed present income or future income is desired.
Typically, in this gift option, a gift of cash or securities is transferred to the charity of the
donor’s choice in exchange for a contractual life income paid to the donor or donors at least
annually, or deferred to a later date in the case of a DCGA. The income is guaranteed by the
issuing charity, and the donor can name himself or herself as sole annuitant or designate a

221



2019 Senior Law Handbook

second annuitant, usually a spouse. A gift annuity can also be purchased on behalf of anoth-
er party — for example, an adult child. If the CGA is a two-life annuity, the payout will con-
tinue until the death of the second annuitant. A portion of the gift is invested by the charity
and used to provide income for life, and the remaining portion qualifies as a present-interest
gift to the charity, which then entitles the donor to a charitable tax deduction. Some charities
require that annuitants be of a certain age — say, 65 — before they can enter into any gift
annuity. Some charities also have a minimum dollar amount to fund a CGA.

The American Council on Gift Annuities (ACGA) sets suggested maximum rates for
CGAs and DCGAs. The ACGA reviews the rates and changes them periodically, depending
upon the current interest rates and current mortality tables. The majority of charities use the
rates recommended by the ACGA, and these rates are incorporated into charitable CGA soft-
ware programs. The annuity payout rate will be determined by the age or ages of the annui-
tants, although some charities deviate from the suggested rates. (If a charity does not use the
suggested rates, be sure to consider whether it has sufficient assets to pay for a higher rate
over a long period of time.) In the case of a DCGA, the rate is set at the time the gift is made,
but the rate is reflective of what the software program projects the appropriate payout rate
will be when the annuitant begins to take payment. Almost all charities that offer gift annu-
ities use software programs that automatically calculate the rate. You can easily request an
illustration that will include your variables of amount of gift and age(s) of annuitant(s). This
illustration or projection will clearly show the charitable deduction, payout rate, and annuity
payment.

Technically, a CGA/DCGA is part gift and part sale, or a bargain sale. Think of it as two
separate transactions: a gift to the charity and then the purchase of an annuity. The gift por-
tion is the value of the property transferred to the charity minus the present value of the
annuity. The sale portion is the present value of the annuity. The payout of any gift annuity
depends on the asset that was transferred to the charity. Some of the annuity payment will
be tax free, some might be return of capital gain income, and some might be ordinary
income. The following is helpful to know:

W If the donor contributes cash: The annuity payment is part tax-free return of principal
and part ordinary income for the duration of the annuitant’s life expectancy.

W If the donor contributes appreciated, long-term property: The annuity payment is part
tax-free return of principal, part return of capital gain income, and part ordinary
income — all for the duration of the donor’s life expectancy. Another way to look
at it: if a donor transfers this kind of property to fund the gift annuity, he or she is
deemed to have sold a portion of the property to the charity and the donor can
then spread the capital gains over his or her life expectancy (as opposed to incur-
ring the full amount of the capital gains tax if the same property was sold on the
open market and not given to charity).

Another component to consider in a CGA or DCGA is the Internal Revenue Service
(IRS) discount rate, which is used to determine the charitable deduction. The rate is the
annual rate of return that the IRS assumes the gift assets will earn during the gift term. It is
related to the prime interest rate, and is updated monthly.

Basically, the higher the discount rate, the higher the charitable deduction will be,
and vice versa. If the charitable deduction is important to the donor, he or she may want to
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wait until the discount rate is at an acceptable percentage. Lower federal interest rates mean
lower IRS discount rates, which, consequently, mean lower charitable tax deductions for
CGA or DCGA annuitants. The upside of a lower discount rate is that the tax-free portion of
a gift annuity’s payment is maximized.

The CGA or DCGA is a very popular planned gift option. Let us sum up the benefits

of this type of gift, which may be attractive to you:

P It yields income for life (fixed payments).
» The donor can select the starting date of the income.
P It gives the possibility of one or two income beneficiaries.

P It is a guaranteed contractual agreement — payment is an absolute obligation of
the issuing charity.

» The donor desires to make a present gift to a favorite charity.

» The donor can turn low or non-producing assets into higher-return assets by
establishing a charitable gift annuity with cash or securities.

Here’s an example of how a gift annuity can work:

Donor profile:

Mr. Brown, age 72, currently owns $25,000 in highly appreciated stock, which
is producing low dividends; he purchased the stock over one year ago for $10,000.
With retirement approaching, Mr. Brown is considering ways to secure his future
income.

Strategy to reduce capital gains:

Mr. Brown establishes a $25,000 charitable gift annuity by donating his highly
appreciated stock to a charity. By gifting to charity, his 15 percent capital gains tax
($2,250 or ($25,000 — $10,000) x 0.15) is not immediately due to the IRS but will be paid
by Mr. Brown over his lifetime.

Financial benefits:
Annuity: $25,000
Annuity Payout: 5.4%
Annual Payout for Life: $1,350

Immediate Charitable Tax Deduction: $10,377.50 (assumes a 2.2 percent IRS
discount rate)

A great advantage of funding a charitable gift annuity with a donation of highly

appreciated stock is the reduction of capital gains tax liability. The 15 percent capital gains tax
is eliminated on the gift portion of the transfer. Although he will have some capital gains tax
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spread out over his life expectancy, Mr. Brown avoids an immediate payment of $2,250 in
capital gains tax (15 percent of the gain) that would be due if he sold the securities.

Charitable Remainder Trust (CRT)

A charitable remainder trust is a separate trust arrangement between a donor and a
trustee chosen by the donor, and will always involve a legal document establishing the terms
of the trust. The trustee can be a bank, trust company, brokerage firm, an individual, a chari-
ty, or sometimes even the donor. Under the terms of the CRT, the donor reserves the right to
receive payment from the trust or can provide for payment to other beneficiaries. When the
trust is dissolved (often at the death of the donor or surviving beneficiaries), the remaining
principal is distributed to the charity or charities named by the donor who established the
trust. A CRT is an irrevocable planned gift; that is, the donor cannot change his or her mind
once the trust is established and he or she receives the corresponding charitable tax deduc-
tion. The beneficiary charities can sometimes be changed, but the trust remainder must be
paid out to a charitable organization or punitive tax results will occur. As with all planned
gifts, if you are considering a CRT, be sure to seek the advice of your advisors, including tax
consultants and attorneys.

To fund a CRT, cash, securities, real property, or other unencumbered assets are trans-
ferred into a trust. The trustee manages the trust assets and pays the donor’s beneficiaries a
fixed income for life or for a term of years. CRTs come in a variety of forms, including a fixed
income annuity trust, in which the annual income never changes, and a unitrust, in which
the assets are valued each year and the income is paid according to the trust’s value. CRTs
can even be designed to hold real estate and pay no income, but once the real estate is sold,
the trust flips into a life income trust (flip unitrust).

Most banks and trust companies that serve as trustees require a minimum of $250,000
to establish this type of planned gift. The administrative costs for managing charitable trusts
can be quite high, usually a percentage of the trust’s assets. Because the CRT is considered a
separate entity, it must file a specialized tax return and can be responsible for other reporting
duties, which can make the cost of maintenance too high for smaller-sized accounts below
$250,000. Further, preparing the CRT documents can cost a few thousand dollars. The CRT is
certainly not for everyone. Fortunately, other options like gift annuities and donor-advised
funds exist for the charitably inclined, which have many of the same personal and tax bene-
fits as CRTs but may be established with lower amounts.

The benefits of a CRT, though, especially a unitrust, are numerous: these trusts are
extremely flexible, can be established with higher payout rates, can be used to provide sup-
port for a surviving spouse, can turn low or non-producing assets into higher payout assets,
can receive additional assets during the life of the CRT (in the case of a unitrust), and more.
Here is a comprehensive list of the advantages of this type of gift:

» The donor retains the right to receive income for his or her life, the lives of others,
or for a specified term of years.

P There is the possibility of multiple beneficiaries.

P Assets transferred into the CRT can be sold and reinvested in higher-income-
producing assets.
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» The donor has the ability to choose the trustee (and can self-trustee in some cases).
P A CRT can preserve the principal of one’s assets while generating life income.

» The donor can elect to receive a fixed income based on the original value of assets
transferred or an income based on the value of the assets recalculated each year
(annuity trust versus unitrust options).

» The donor can continue to fund the CRT if it is a charitable remainder unitrust
(CRUT) (assets revalued each year). If the CRT is established as a fixed income
trust (a charitable remainder annuity trust), the donor cannot make additional gifts
to the trust in the future.

» The donor receives a charitable income tax deduction in the year that he or she
funds the CRT or makes any additional contribution (CRUT). Unused portions of
the income tax charitable deduction may be applied in up to five future years.

» The donor chooses the amount of the payment within a range (generally, a per-
centage of the initial gift amount or value of assets).

P The trustee can tailor the investment strategy of the CRT and the taxable character
of the income to meet the unique needs of the donor.

» The donor can choose one or more charitable organizations to share in the trust
principal upon termination of the CRT and can reserve the right to change any
charity.

P The donor can change the frequency and timing of the payments (monthly, quar-
terly, semi-annually, or annually).

» The donor can reduce potential estate taxes by removing the assets from his or her
estate.

» The donor can avoid/mitigate capital gains tax by funding the trust with
appreciated property.

A CRT can be an excellent strategy to use with illiquid assets, and CRTs come in sev-
eral varieties. Consider the following example. John and Jane Green, ages 72 and 70, jointly
own undeveloped land that is currently valued at $550,000 and has a cost basis (the price
they paid for the property) of $70,000. They are in a 35 percent tax bracket, and property
taxes run $10,000 per year. They owe nothing on the property and are in a 15 percent capital
gains bracket. The property does not produce any income. If they sold the property, the
Greens would incur capital gains of $480,000. Therefore, their capital gains tax would be
$72,000 ($480,000 x 0.15) if they sold the land. At the 35 percent tax bracket, the Greens are
subject to the 3.4 percent Affordable Care Act surcharge on capital gains.

The Greens learned that they could convert the property to new income with favor-
able tax benefits using a charitable remainder flip unitrust. They transferred the land to a 5
percent flip unitrust, retaining a joint and survivor income interest. When the land is sold,
the trust holding the property “flips” to a regular CRT unitrust and the proceeds from the
land sale are reinvested in assets that produce an income for the Greens. When the trust is
dissolved, i.e., at the death of the survivor, the remaining assets will go to a charity of their
choice.
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By transferring the land to a flip unitrust, the Greens accomplished the following:
P Made an irrevocable gift to one or more of their favorite charities;

» Avoided an immediate capital gains tax of $72,000;

» Generated new income once the property was sold;

P Received a substantial charitable income tax deduction in the year of the transfer;
and

P Reduced probate expenses and potential estate taxes by removing the property
from their probate estates.

Charitable Lead Trust (CLT)

A charitable lead trust is like a mirror image of the charitable remainder trust. In this
gift option, a donor transfers property to the lead trust, which pays a percentage of the value
of the trust assets, usually for a term of years, to the charity of the donor’s choice. At the end
of the trust term, the remaining assets in the trust and any growth it has realized are passed
onto the donor or his or her designated beneficiaries. Donors use lead trusts to accomplish
the following:

P Accelerate an income tax charitable deduction for future charitable gifts into the
current tax year (qualified grantor lead trust);

P Pass property to heirs and beneficiaries at reduced transfer tax cost (qualified non-
grantor lead trust); and

» Make charitable gifts beyond the federal income tax charitable deduction ceilings.

There are two types of charitable lead trusts: the grantor lead trust and the more popu-
lar non-grantor lead trust. A grantor lead trust provides the donor with a charitable income tax
deduction for the present value of the payments the charity is to receive from the trust. The
donor continues to be taxed on the income earned by the trust each year — including the
amounts distributed to the charity. At the end of the trust term, the trust assets are returned
to the donor or other designated beneficiaries. To avoid any negative tax result, lead trust
donors often fund grantor trusts with tax-exempt securities.

In the other type of lead trust, a non-grantor trust, the donor is not treated as the
owner and neither reports income earned in the trust nor receives an income tax deduction
for the charity’s lead interest. The goal of a non-grantor lead trust, however, is not to get an
income tax deduction, but to significantly reduce or even eliminate either the gift or estate
transfer tax on the value of the assets used to fund the trust. Like the grantor lead trust, at
the end of this CLT’s term, the assets remaining in the trust are distributed, usually to chil-
dren or grandchildren. Any appreciation of the value of the trust will avoid gift and estate
taxes (transfer taxes) when the assets are eventually received by beneficiaries.

A CLT, either a grantor or non-grantor variety, is not for everyone. They require
extensive tax and legal expertise and usually benefit those with serious gift and estate tax
considerations. A CLT can be a terrific option if a donor has an income-producing asset that
has or will increase in value over time, the donor does not need the income from the asset,
and the donor wants the asset back eventually. Here are some of the CLT advantages:
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» The donor receives a gift and estate tax deduction for the assets transferred to the
trust (qualified grantor lead trust).

P CLT property can be transferred to the ultimate beneficiaries at a low transfer cost.

P Appreciation of the value of the trust will avoid gift and estate taxes (transfer taxes)
when eventually received by the beneficiary (non-grantor lead trust).

» Management of transferred assets can be carried out by an institutional trustee,
such as a bank or trust department.

P It is the best option if the donor has a moderate to large taxable estate.

» The trust will hold assets with growth and income potential outside of the donor’s
estate.

P The donor desires to pass certain assets to heirs or keep them in his or her estate,
but also has charitable intent and wants to benefit his or her favorite charity.

Retained Life Estate Deed: Personal Residence or Farm

You can donate your personal residence, farm, or vacation home to the charity of
your choice while retaining the right to live on and use the property for life or for a fixed
term of years. This arrangement is called a retained life estate. In exchange for this type of
planned gift, you receive an immediate income tax deduction. The amount of the deduction
depends on the value of the property and your age as well as the age of any other person
given lifetime use. You retain the right to rent your home or make improvements to it, and
you continue to have responsibility for maintenance, insurance, and property taxes. The
advantages of this type of planned gift could be attractive for a donor who does not plan to
leave the property to his or her heirs or has no heirs, who has taxable income and could ben-
efit from a charitable deduction, and who wants to benefit his or her favorite charity. Here is
a list of the benefits of making a retained life estate gift:

» The donor receives an immediate income tax deduction for the value of the prop-
erty minus the present value of the retained life estate.

» The donor retains full use of the property during his or her lifetime.

» The donor can reduce gift and estate taxes that would be owed by his or her heirs
by removing assets from his or her probate estate.

» The donor can make a gift now, while retaining the right to use the realty.
» The donor can benefit a charity of his or her choice.

Obviously, this type of gift will work best for donors who have no plans or desire to
pass their residence, farm, or vacation home to their heirs or who have no heirs to whom
they wish to leave the property.

Here’s an example of how a retained life estate gift works. Ellen, aged 65, a widow,
deeds her home to XYZ Charity, though she plans to live there for the rest of her life. The
market value of the property is $200,000 (the house, $160,000, and the land, $40,000). Using
the required IRS table to discount the gift based on Ellen’s life expectancy and future depre-
ciation of the house, her accountant determines her income tax deduction to be in excess of
$70,000, which she can take the year of her gift, plus she can carry over any excess deduction
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over an additional five tax years. Ellen remains on the property until her death or she moves,
retains most incidents of ownership, removes her home from her estate (and thus negates
the need for her heirs to use probate proceedings to transfer the deed), and makes a substan-
tial future gift of her home to charity.

Gifts of Life Insurance Policies

Gifting life insurance policies can be another way to make charitable gifts and to
potentially achieve income tax deductions. Gifts of life insurance policies can be made by
naming a charitable organization as the beneficiary of a life insurance policy, resulting in a
charitable estate tax deduction upon the donor’s death. Another way to gift a life insurance
policy is to irrevocably transfer ownership of the life insurance policy to the charitable organ-
ization, resulting in a current income tax deduction at the present value of the policy. Gifting
the ownership of the life insurance policy can also provide annual income tax deductions for
policy premiums paid by the donor after the gift is made.

A gift of an old, small life insurance policy can result in a much larger gift to charity
than a senior might otherwise be able to afford.

18-4. Conclusion

Hopefully, this chapter has enticed you to think about your giving nature and
brought about such questions as: Do I want to give to charity? Can I afford to give? How
much should I give? Is my charity worthy of a gift? What about my heirs? In the event that
you have come to a “Heart and Head” conclusion that charitable giving, especially the gift of
a legacy, is something you would like to pursue, the options that gift planning provide are
numerous. Although by no means a complete explanation or listing of all the varieties of
planned gifts, we provide here a starting point we hope you will find helpful.

18-5. Resources

In today’s society, there are more complexities than Thomas Jefferson could ever
have anticipated. Fortunately, modern technology gives us an opportunity to evaluate chari-
table organizations through a variety of resources. Some of those resources are listed here for
your convenience:

Charity Navigator
Charity Navigator, America’s premier independent charity evaluator, works to advance a more efficient
and responsive philanthropic marketplace by evaluating the financial health of over 5,300 of America’s
largest charities.

www.charitynavigator.org

U.S. National Better Business Bureau

A project of the BBB Wise Giving Alliance, give.org evaluates charities based on financial and manage-

ment practices. This is the only major site that names charities that do not meet standards.
www.give.org
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JustGiving Guide

JustGiving maintains a database of screened and approved charities, organized by subject. A good

choice for donors more interested in giving to a particular cause rather than a particular charity.
www.justgive.org

American Institute of Philanthropy Charity Watch
This website provides names and ratings for top-rated charities only. Lesser-rated organizations can be
found in their print publication, “Charity Rating Guide.”

www.charitywatch.org/toprated.html

GuideStar
The idea here is to provide enough information for donors to make their own judgments. The database
includes all IRS-registered tax-deductible charities, comprising over 700,000 organizations. Some list-
ings do not provide full data. You can find interesting information on this site, such as charity CEO
and director salaries.

www.guidestar.org

American Red Cross
For over 130 years, Red Cross volunteers have been guided by a single principle: to help people in need,
regardless of race, religion, gender, or national origin. The Red Cross has been there, and will continue
to be there, for disaster victims in need of food, clothing, and shelter.

www.redcross.org

Network for Good
Network for Good is an e-philanthropy site where individuals can donate, volunteer, and get involved
with the issues they care about.

www.networkforgood.org

* With special thanks to Marianne Blackwell, Esq., and Stacie Kelly, Esq., for their invaluable writing
and research contributions to this chapter.

The Office of Gift Planning at CSU cultivates, designs, facilitates, and stewards planned gifts
to the University, and works with donors who contribute non-cash gifts (appreciated stocks, real
estate, etc.). In our efforts, we use a variety of financial tools and techniques for giving, including
bequests, charitable gift annuities, charitable remainder trusts, and charitable lead trusts. All planned
gifts require the assistance of one or more qualified specialists: an attorney, certified public accountant,
estate planning specialist, trust officer, and/or an insurance agent can be involved as we work with
donors to accomplish their charitable goals.

In addition, we provide education to our donors through marketing and outreach efforts that
include advertisements, publications, brochures, website information, e-newsletters, public speaking
presentations, and the like. We consider it absolutely essential to make our office a resource for folks
who are contemplating a deferred gift or have any questions concerning their estate planning goals.
Additionally, we supply technical expertise to our colleagues in the development staff and work close-
ly with them if they have a donor who is considering a planned gift.
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19-1. Estate Planning Issues for Unmarried Couples

Estate planning is a term that is often misunderstood. In this chapter, it means not
only planning for health and financial issues that may arise during life, but also planning for
the distribution of assets at death. Estate planning is important for everyone, but it is espe-
cially important for those in the lesbian, gay, bisexual, and transgender (LGBT) community
and those opposite-sex and same-sex couples who choose not to marry or enter into a civil
union. Where the law does not recognize one’s committed relationship, the need to proac-
tively plan is paramount.

In this chapter, the term “unmarried couples” refers to same- and opposite-sex cou-
ples who enter into, or are deemed to be in, a Colorado civil union; and same- and opposite-
sex couples who choose not to marry or enter into a civil union for reasons both personal
and financial. In this chapter, “spouses” refers to couples who have entered into a marriage,
“partners” refers to couples who have entered into or are deemed to be in a civil union, and
"1: ” : .

life partners” refers to same- and opposite-sex couples who have not entered into a mar-
riage or civil union.

The State of Same-Sex Marriage in Our State

Same-sex couples are currently allowed to marry in many countries around the
world. On June 26, 2015, the U.S. Supreme Court ruled that state-level same-sex marriage
bans are unconstitutional and that states must recognize valid same-sex marriages performed
in other jurisdictions. Same-sex couples may marry in any jurisdiction in the United States
and their marriage will be recognized regardless of their state of residence. As a result, same-
sex marriages are now legal in all 50 states, the District of Columbia, and some Indian
Nations.

Common Law Marriage

Couples that choose not to marry may question whether they could be deemed to be
in a common law marriage. There is a discussion of common law marriage in Chapter 13,
“Family Relationships.” Whether common law civil unions exist in Colorado remains unclear
at this time.

Civil Unions

In March 2013, the Colorado Legislature passed the Colorado Civil Union Act ("Act”),
which became Colorado law on May 1, 2013. The Colorado Civil Union Act states that the
rights of partners in a civil union are the same rights as those extended to spouses who are
married under Colorado law.

A civil union may be entered into by two unrelated persons over the age of 18, regard-
less of gender, who are not married or in a civil union with another person. People who wish
to enter into a civil union must obtain a license from a local clerk and recorder, which must be
certified by a person authorized under the Act, then recorded with the local clerk and
recorder to verify the civil union. A priest, minister, rabbi, or other official of a religious institu-
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tion or denomination or an Indian nation or tribe is not required to certify a civil union in vio-
lation of his or her right to free exercise of religion. A copy of the civil union certificate
received from the state registrar is presumptive evidence of the civil union in all courts.

If a same- or opposite-sex couple has entered into a civil union, domestic partnership,
or a “substantially similar legal relationship” that is legally created in another jurisdiction, the
couple shall be deemed to be in a civil union for purposes of Colorado law. States other than
Colorado may not recognize Colorado civil unions unless they have specific legislation or
have court decisions that recognize domestic partnerships, or civil unions performed in other
states. Even if a Colorado civil union is recognized by another state, the rights, privileges,
and responsibilities granted by the other state may be different than those available in
Colorado.

Reasons People Do Not Complete Estate Plans

The reasons people do not do estate planning are usually the same for all communi-
ties, whether traditional or non-traditional. Not understanding the process, procrastination,
believing that one doesn’t have enough assets to require planning, or the feeling that “it isn’t
going to happen to me,” are just a few of the reasons that are often heard.

What Happens When There Is No Estate Plan

Before deciding not to do any estate planning, it is important to understand what can
happen if no estate planning is done. Following are some examples of what can happen if
there are no estate planning documents in place.

If There is No Durable Power of Attorney for Property in Place

If someone in Colorado is unable to make his or her own financial decisions and
there is no durable power of attorney for property (also called a durable financial power of
attorney) that names a person to act on his or her behalf, a court must appoint what is
known as a conservator. Who the court will appoint is governed by Colorado law. In general,
the priority list for appointment of a conservator is as follows:

1) A spouse or partner in a civil union;

2) A person designated in a Designated Beneficiary Agreement (discussed in section
19-4);

3) Parents;
4) Adult children; or
5) An adult the person has lived with for the past six months.

While it is possible for a life partner to be appointed conservator if he or she qualifies
under (5), above, the other people with higher priority may object. Even though the life part-
ner has the legal ability to apply to the court to be appointed conservator, there is a mandat-
ed review process and court hearing that must be completed before a conservator is appoint-
ed. Once appointed, the conservator must make annual reports to the court. The delay and
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expense associated with the conservatorship process can be avoided with the execution of a
durable financial power of attorney appointing the life partner to make financial decisions.
Durable financial powers of attorney are discussed in more detail in section 19-3.

If There is No Will or Trust in Place

When someone dies without a will or a trust and has assets in their name (those that
are not jointly owned and those without a beneficiary designation or payable on death des-
ignation), what happens with these assets is determined by Colorado law according to what
are called the intestacy statutes. A court process called probate is required to distribute these
assets. Colorado’s intestacy statutes list to whom the assets are to be distributed under pro-
bate, in the following order:

1) A spouse or partner in a civil union;

2) A person granted the right to inherit under a Designated Beneficiary Agreement
(see section 19-4);

3) Issue (children or descendants of deceased children);

4) Parents;

5) Siblings or descendants of deceased siblings; or

6) Grandparents or descendants of deceased grandparents.

Not included in the list are a life partner, a favorite charity, or a best friend. If a per-
son does not want the intestacy statutes to say what will happen to his or her assets, a will or
trust is needed.

I Only Have Personal Property Items

Many times, people feel as though they do not have an “estate” so they do not need
to do an “estate plan.” However, this is a trap for unmarried life partners. Even if your estate
is made up only of the tangible personal items you and your life partner have accumulated
over the years, you need to create a plan for where those items are to go upon your death.
With a legally recognized marriage or civil union, when one spouse or partner dies, all of the
tangible items are presumed to be owned jointly, and therefore they automatically transfer to
the surviving spouse or partner. In a relationship that does not qualify as a marriage or civil
union, this is not the case. When a life partner dies, his or her tangible personal items do not
transfer automatically to the surviving life partner. They transfer under the intestacy laws,
often to the deceased life partner’s children, parents, or siblings. This can be very distressing
to the surviving life partner, and is probably not what the deceased life partner wanted. A
will or a Designated Beneficiary Agreement can avoid this scenario.

I Own Everything Jointly with My Life Partner

When two life partners own an asset in joint tenancy, if one of them dies, the entire
asset transfers to the surviving life partner. This transfer by operation of law at one life part-
ner’s death may seem like the easiest answer to many life partners’ concerns. However, there
are a number of issues and potential problems that can arise when using joint tenancy.

234



Chapter 19. Estate Planning for Unmarried Couples

These issues surface primarily where one life partner owns an asset and wishes to
change the sole ownership to joint ownership with his or her life partner. As an example,
let’s look at the concerns where one life partner owns a home and wants to put his or her life
partner on the title as a joint owner. The following considerations must be addressed.

Neither partners nor life partners are allowed to make unlimited, tax-free gifts to each
other the way that spouses are allowed under federal law. If Life Partner A owns the home
and adds Life Partner B to the property title, Life Partner A has made a gift of one-half of the
equity in that property to Life Partner B. If that gift is over the annual gift exclusion amount
(currently $15,000), Life Partner A is required to file a gift tax return with the IRS. If partners
or life partners are considering any type of transfer between them, they should consult with
their tax professional before doing so.

Most mortgages in this country have a “due on transfer” clause. If the owner trans-
fers any interest in the property to someone not on the mortgage without the mortgage com-
pany’s permission, the lender can demand full payment of the mortgage debt immediately.
There is a federal law called Garn St. Germaine that exempts such transfers between spouses,
but this does not apply to partners or life partners. Partners and life partners need to check
with their mortgage company before transferring the ownership of property from one of
them to both of them.

Adding a partner or a life partner to the title of property as a gift may also cause
unfavorable capital gains tax issues.

If a property transfers to the surviving life partner automatically at the death of the
first life partner, the first life partner’s children or other family and friends will not receive
any of the property when the surviving life partner dies, unless the surviving life partner
makes a will or trust or otherwise provides that the property will be split between both life
partners’ families at the second life partner’s death. This can be an unintended consequence
of owning property as joint tenants.

In summary, transfers and gifts should not be made before consulting with a tax
and/or legal professional familiar with these issues.

19-2. Colorado and Federal Laws Affecting
Non-Traditional Families

Second Parent Adoption

As of 2007, Colorado allows second parent adoptions. In a second parent adoption, it
is not necessary for the two parents to be married to each other or in a civil union with each
other, as is the case with stepparent adoptions. Therefore, two life partners can now both be
the legal parents of a child. The result is that both life partners will have the same rights and
obligations associated with being a parent under Colorado law.

In order to seek a second parent adoption, the child must have only one sole legal
parent, and that parent must consent to the adoption. If the second parent is found by the
court to be qualified to adopt, the end result will be a new birth certificate for the child nam-
ing both parents as legal parents.
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Stepparent Adoption

Partners in a civil union can adopt each other’s children using a stepparent adoption.
This process differs from second parent adoption because it does not require the adopting
parent to undergo a home study by a home study agency.

The result of a stepparent adoption is that both partners will have the same rights
and obligations associated with being a parent under Colorado law. If the court grants the
adoption, the end result will be a new birth certificate for the child, naming the two partners
as the child’s legal parents.

Presumption of Parentage

Colorado’s civil union law states that if a child is conceived by one of the partners
during the civil union, the partners to the civil union are both presumed to be the parents of
the child. This differs from a marriage, where the child is presumed to be the child of both
spouses if the child is born during the marriage. The child need not be conceived during the
marriage. It is important to remember that in any case, this presumption is rebuttable if proof
is provided to a court that both partners or spouses are not in fact the parents of the child
and someone else is a parent.

State Employee Domestic Partner Benefits

Colorado offers domestic partner benefits to same-sex partners of state employees who
are not married and are not in a civil union. These domestic partner benefits do not apply to
opposite-sex partners. The partner must be over the age of eighteen and must be the same sex
as the state employee. The partners must have shared an exclusive committed relationship for
at least one year, and they must have the intent that their relationship will last indefinitely.
The two must not be related by blood, and neither of them can be married to or in a civil
union with another person. For information about the benefits offered and the procedure for
obtaining those benefits, employees should speak with their specific employers.

One item of note is that employees should also speak with their tax professionals
prior to enrolling their partners for benefits. If the employer is paying for the benefits, the
value of the benefits is taxable income to the employee partner, if the partners are not mar-
ried under federal law.

Employment Non-Discrimination

Colorado has added sexual orientation, real or perceived, to the list of characteristics
for which a person may not be discriminated against at work. This includes areas of hiring,
firing, harassment, and compensation. Additionally, the definition of sexual orientation was
written to include one’s gender status. If someone believes they have been a victim of dis-
crimination based on their sexual orientation or gender status, they should contact a quali-
fied employment law attorney. The LGBT Center of Colorado has a legal helpline for issues
of employment discrimination based on sexual orientation, gender identity or gender bias,
and HIV status (call (303) 733-7743 to reach this helpline).
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Pension Protection Act

In the past, if a life partner died and left his or her 401(k), 403(b), or 457 plan to his or
her life partner (or any non-spouse), the surviving life partner, rather than having the oppor-
tunity to withdraw the proceeds over his or her life expectancy, had to withdraw the 401(k)
proceeds immediately, or in some cases, over a five year period. In many instances, this creat-
ed a major income tax burden on the surviving life partner in the year(s) in which the
money had to be withdrawn.

With the passing of the Pension Protection Act and additional IRS action in 2010, cus-
todians of these types of retirement plans must now allow a non-spouse beneficiary, such as
a life partner, to make a direct trustee-to-trustee transfer of the retirement plan proceeds to
an inherited IRA. If done correctly, the surviving life partner would then be allowed to
spread the distributions from that inherited IRA out over his or her life expectancy, thereby
spreading out the income tax burden over that same time period.

It is important to note that there are several traps that could be triggered if this
process is not carried out correctly. Therefore, if a surviving life partner is due to inherit his
or her deceased partner’s retirement plan, he or she should contact a tax advisor prior to tak-
ing action to claim the plan proceeds.

Federal Estate Tax

The federal estate tax is a tax on a deceased person’s estate if the estate is over the
limit set by federal law for the year in which the person died. In 2019, that limit is $11,400,000.
The details of estate taxes are beyond the scope of this chapter. However, one area of frustra-
tion to those in same-sex relationships who are not married under federal law is that they are
not able to benefit from what is known as the unlimited marital deduction.

As a married couple, federal law allows a spouse to leave an unlimited amount to his
or her spouse at death, without the estate being subject to estate tax. The limits set forth
above do not apply if the estate is being left to a spouse. For those life partners who are not
married under federal law, when a partner dies, his or her estate will be subject to the estate
tax if it is over the estate tax limit. Additionally, if the estate is given to the surviving life part-
ner, and that life partner is then over the estate tax limit at his or her death, the estate will be
taxed again. The unlimited marital deduction is one factor some same-sex couples take into
consideration when deciding whether to marry.

19-3. Important Documents

Wills or Trusts

A thorough overview of wills and trusts is provided in Chapter 15, “Estate Planning:
Wills, Trusts, and Your Property.” For the purposes of those in the LGBT community and
those who are in non-married partnerships or are not in a civil union, the importance of hav-
ing a will or a trust is based on the fact that the laws that apply when someone dies without
a will or trust (intestacy laws) do not provide for one’s life partner or for charitable gifts.
Colorado’s intestacy laws are described in section 19-1.
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Durable Power of Attorney for Property

A durable power of attorney for property (also called a financial power of attorney)
allows a person (the principal) to appoint someone else (the agent) to make financial deci-
sions for the principal. When referring to a power of attorney, the word “durable” means
that the document remains valid during any period that the principal is incapacitated. There
are non-durable powers of attorney. However, when the power of attorney is not durable, if
the principal becomes incapacitated, the document is no longer effective, and the agent has
no power to make decisions. Therefore, in most cases, a durable power of attorney is
appropriate.

A good power of attorney should not only appoint a primary agent, but should
appoint a successor agent, and, if possible, a back-up to the successor agent. Then, if the pri-
mary agent is unable or unwilling to act, the next agent can take over, and if the next agent is
unable to act, the second successor agent can take over.

The document should set out when the power of attorney will become effective.
There are three primary ways a power of attorney will become effective:

1) The power of attorney may be effective only upon the incapacity of the principal.
Therefore, if the principal is not incapacitated, the agent has no power. In this case,
the power of attorney document must define how incapacity is to be determined.
In most cases, this can be done by a court determination, or upon obtaining the
written opinion of a doctor or doctors that the principal lacks the capacity to han-
dle his or her own financial affairs. If the power of attorney is valid upon incapaci-
ty, the agent will also need a HIPAA release in order to obtain a doctor’s statement
that the principal is incapacitated (HIPAA releases are explained below).

2) The power of attorney may be effective at the time the principal signs it. In this
instance, the agent can act on behalf of the principal as soon as the power of attor-
ney is signed by the principal.

3) The power of attorney may also be a hybrid power of attorney. This type of power
of attorney provides that if the agent is the spouse or partner, the powers are
granted immediately, but as to the successor or second-successor agent, the powers
are not granted unless the principal becomes incapacitated.

In 2010, Colorado passed a law that potentially limits the powers of an agent who is
not a spouse, partner in a civil union, descendant, or ancestor of the principal. Therefore, it is
important that a power of attorney appointing an agent who is not a spouse, partner in a
civil union, descendent, or ancestor of the principal be reviewed and possibly updated to
comply with Colorado law.

Finally, many powers of attorney for property nominate the appointed agent as the
court-appointed conservator in the event the principal would need a court-appointed con-
servator.

Medical Power of Attorney

A medical or healthcare power of attorney allows a person (the principal) to appoint
someone else (the agent) to make medical decisions for the principal in the event the princi-
pal is unable to make such decisions for himself or herself.
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As with a financial power of attorney, a medical power of attorney should name suc-
cessor and second successor agents if possible.

Some medical powers of attorney cover the issue of whether the agent may make
organ donations for the principal upon death. Additionally, many nominate the appointed
agent as the court-appointed guardian, in the event the principal would need a court-
appointed guardian.

When the agent appointed is not a blood relative, the power of attorney should
specifically state that the agent will be able to visit the principal in any healthcare facility.
Most states do not recognize civil unions as a legal relationship. Therefore, even if the agent
is a partner in a civil union, the right to visit should be specifically set out in case the princi-
pal requires medical treatment while traveling outside of Colorado. President Obama signed
a presidential memorandum banning discrimination against hospital visitors based on sexual
orientation. However, it is still the best practice to specifically include such visitation rights in
the medical power of attorney.

Living Wills

A living will is also referred to as an advance directive. A living will is designed to
allow the principal to state his or her directions with regard to whether he or she would like
to have life-sustaining procedures implemented or continued in the event the principal is
declared to have a terminal condition or be in a persistent vegetative state.

Colorado’s living will statute provides that two physicians must determine, in writ-
ing, that the principal is terminally ill or in a persistent vegetative state. If that determination
is made, then the living will directs the physicians to carry out the principal’s wishes regard-
ing life-sustaining procedures. Some living wills direct that a certain number of days must
pass where the principal is unable to effectively receive or evaluate information or communi-
cate decisions before any decision is made to withdraw life-sustaining procedures, and some
living wills direct that life-sustaining procedures should never be withdrawn. A living will
also allows the principal to state his or her wishes with regard to whether artificial nutrition
and hydration are to continue, if they are the only procedures being provided.

The living will is legally binding on healthcare providers, and can diminish the possi-
bility of a battle concerning such issues between the principal’s partner (regardless of
whether they are in a civil union) and the principal’s family of origin.

Declaration of Last Remains

A declaration of last remains allows the principal to make a legally binding written
statement regarding what is to happen to his or her last remains. Burial or cremation are the
two most common directions. The declaration also allows the principal to appoint an agent
and successor agents to have the burial or cremation carried out. Under Colorado law, such
written statement, signed by the principal, is legally binding on the funeral home. As with so
many other statutes, the law regarding last remains declarations provides a list of agents that
have the power to make such decisions if someone dies without having made a written state-
ment regarding their wishes. The priority list to be able to make these decisions does not
include a life partner. It is as follows:
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1) Personal representative;

2) Spouse/partner in a civil union;

3) The person granted such power in a Designated Beneficiary Agreement;
4) A majority of adult children;

5) A majority of parents and guardians;

6) A majority of siblings; or

7) Anyone that will take on the responsibility.

In order to ensure that a life partner is able to make these decisions, a written state-
ment signed by the principal should be used. The statement need not be in a separate docu-
ment; it may be a part of another document, such as a will.

HIPAA Release

The Health Insurance Portability and Accountability Act of 1996 (HIPAA), a federal
law, provides that doctors and other healthcare providers may not share a patient’s medical
information or medical records with anyone other than the patient. This can be very prob-
lematic if the patient has family or friends that need such information. While spouses and
partners in civil unions are not exempt from HIPAA privacy laws, it is sometimes the case in
practical settings that healthcare professionals will share medical information about a patient
with his or her spouse or partner in a civil union. This willingness to share information does
not always extend to unmarried life partners. Therefore, any thorough estate plan needs to
include a HIPAA release, allowing the release of medical records and information to the life
partner, and other friends or family members, if desired.

19-4. Colorado’s Designated Beneficiary Agreement

Another Colorado Estate Planning Tool

Another estate planning tool for Colorado citizens who are not married or in a civil
union is a document called a Designated Beneficiary Agreement (DBA). The adoption of
DBAs in Colorado became effective on July 1, 2009. A DBA permits adults who are neither
married nor in a civil union to give each other certain rights and appoint each other for cer-
tain roles. This section will explain the requirements for making a valid and enforceable
DBA, discuss what rights the DBA can confer, and discuss what must be done to revoke or
override the rights conferred in a DBA. It will also explain the benefits of a DBA, as well as
point out its significant limitations.

Although a DBA has been generally viewed as an estate planning tool for non-tradi-
tional couples (same- and opposite-sex couples who choose not to marry or enter into a civil
union), its application is much broader and can include unmarried friends and relatives,
such as an unmarried parent and his or her unmarried adult child.
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Who Can Enter into a DBA and What Makes a
DBA Valid and Enforceable?

First, there can only be two parties to a DBA, and both parties must satisfy all of the
following criteria: both must be at least 18 years of age, both must be competent to enter into
a contract, and both must enter into the DBA without force, fraud, or duress. Additionally,
neither party may be married or in a civil union, and neither party may be a party to another
DBA with a different person.

If both parties meet all of the criteria listed in the previous paragraph, then additional
criteria must be satisfied. The DBA form must be in “substantial compliance” with the stan-
dard form set forth in the Colorado statutes. It must also be properly completed, signed,
acknowledged by a notary, and recorded with the county clerk and recorder in a county
where one of the parties to the DBA resides. A copy of a DBA form is included as Exhibit
19B.

What does “substantial compliance” mean? A DBA is in substantial compliance if it
includes the disclaimer contained in the box at the top of the DBA form in Exhibit 19B, the
instructions and headings about how to grant or withhold a right or protection, the state-
ments about the effective date of the DBA and how to record the agreement, and the nota-
rized signatures of the two parties. If the DBA does not contain all of these requirements it
may be invalid, so you should use the form provided in Exhibit 19B.

What Rights Can Be Conveyed with a DBA?

There are 16 distinct rights and protections set forth in a DBA. Six of the rights listed
on the DBA are rights that people already have under Colorado law, with or without a DBA.
These are the right to: (1) jointly acquire, own, and transfer title to property; (2) be designat-
ed as a beneficiary in a will, trust, or for non-probate transfers; (3) be designated as a benefi-
ciary and recognized as a dependent in a life insurance policy; (4) be designated as a benefi-
ciary and recognized as a dependent in a health insurance policy (if the health insurance pol-
icy is an employer-sponsored group plan, confirm whether the employer allows such cover-
age); (5) be designated as a beneficiary in a retirement or pension plan; and (6) act as a proxy
decision-maker or surrogate regarding medical decisions.

Eight of the rights are statutory rights that are usually given in a will, trust, or med-
ical power of attorney, and can now be given in a DBA. These are the right to: (1) inherit real
or personal property from the other designated beneficiary when there is no valid will or
trust; (2) petition and have priority for appointment as personal representative, guardian, or
conservator for the other designated beneficiary; (3) visit the other designated beneficiary in
a hospital, nursing home, hospice, or similar care facility; (4) initiate a formal complaint
regarding alleged violations of the other designated beneficiary’s rights as a nursing home
patient; (5) receive notice of withholding or withdrawal of life-sustaining procedures from
the other designated beneficiary; (6) challenge the validity of a living will of the other desig-
nated beneficiary; (7) act as agent for the other designated beneficiary to make, revoke, or
object to anatomical gifts; and (8) direct the disposition of last remains of the other designat-
ed beneficiary.

The remaining two rights are new statutory rights, which were historically only avail-
able to a spouse or dependent children. These are the right to: (1) have standing to receive
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benefits pursuant to the Workers” Compensation Act of Colorado in event of the death of the
other designated beneficiary while on the job; and (2) have standing to sue for the wrongful
death of the other designated beneficiary.

Know the Rights You Are Granting and
Carefully Complete the DBA Form

You need to know that a DBA is presumed to grant all of the rights listed in the statu-
tory form unless the parties to the DBA explicitly withhold a right or protection. If there are
some rights that you do not want to give the other party, you must withhold the rights by ini-
tialing the line in the form next to the right to be withheld. As with any document that
grants legal rights, it is essential for you to carefully and fully complete the form.

When is a DBA Effective?

Currently, a DBA is effective as of the date and time received for recording by the
county clerk and recorder of the county where one of the designated beneficiaries resides. A
DBA can be delivered or mailed, along with a filing fee in cash or check. The clerk and
recorder must issue two certified copies of the DBA showing the date and time the office
received the DBA for recording. The filing fee will vary with each county, so you should call
the clerk in advance to find out the amount of the check to include. It is also a good idea to
include a pre-addressed and stamped envelope for the return of the document to you.

Can a Valid DBA be Revoked or Terminated?

There are several ways to revoke or terminate a valid DBA. One way is when one of
the designated beneficiaries unilaterally records a Revocation of Designated Beneficiary
Agreement form (revocation) with the county clerk and recorder of the county where the
DBA was originally filed. A copy of a revocation form is included as Exhibit 19C. Revocation
is effective as of the date and time the revocation is received for recording by the county
clerk and recorder. The clerk is to issue a certified copy of the revocation to the designated
beneficiary recording the revocation and must mail a certified copy of the revocation to the
other designated beneficiary at that party’s last-known address.

Another way to revoke a valid DBA, or a portion of a valid DBA, is for a designated
beneficiary to sign a legal document that conflicts with all or a portion of the DBA, such as a
will or a beneficiary designation form for a life insurance policy. A DBA is revoked upon the
marriage or civil union of either of the designated beneficiaries. A valid DBA is also terminat-
ed upon the death of a designated beneficiary; however, a right or power conferred upon
the living designated beneficiary survives the death of the deceased designated beneficiary.
Thereafter, the surviving designated beneficiary may enter into a new DBA with a different
person, as long as the other requirements of the law stated above in “Who Can Enter Into a
DBA and What Makes a DBA Valid and Enforceable?” are met.
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What Is the Effect of a DBA on Any Existing Estate
Planning Documents I Have?

A DBA does not override documents you may already have or subsequently enter
into, such as a will, trust, medical power of attorney, or a beneficiary designation under a life
insurance policy or retirement asset. Said another way, a valid legal document entered into
before or after a DBA is recorded that conflicts with all or a portion of the DBA causes the
DBA, in whole or in part, to be replaced or set aside.

If I Have a DBA Do I Need Other Estate Planning Documents?

It is essential to understand that a DBA does not replace the need to prepare other
estate planning documents. The DBA is a Colorado document and it is unclear whether it
will be honored out of the State of Colorado, so if you travel outside the state, you still need
documents such as a medical power of attorney. Be aware that a DBA is limited in scope, as it
only allows a party to name one decision-maker, whereas a medical power of attorney names
successor agents. Additionally, the DBA does not appoint an agent to handle the financial
affairs of the other designated beneficiary, so having a current financial power of attorney is
essential if you want someone to be able to make financial decisions for you. Finally, while
the DBA does provide intestacy rights between the two parties, it cannot provide for the
simultaneous death of both parties.

If I Have Other Estate Planning Documents, Why Would I Want a DBA?

One reason is that a DBA is the only way for two persons who are not married or in a
civil union to seek workers” compensation benefits if either of them dies at work. Another
reason is that a DBA may give both parties the right to sue for the wrongful death of the
other designated beneficiary. If you are in a same- or opposite-sex relationship, you might
want a DBA to provide evidence that you are not in a common law marriage.

Does Having a DBA Mean that I Don’t Have to
Do Anything Else with My Assets?

A DBA does not automatically designate the other party as a beneficiary of contractu-
al benefits, such as life insurance or retirement assets, or create co-ownership of real estate. If
you want the other party to a DBA to be the designated beneficiary of your life insurance or
retirement assets, you must complete and sign a separate beneficiary designation form for
those assets. If you want the other party to a DBA to be a current co-owner of any property
you own, you need to add that person to the title of the property. You should seek help from
an attorney to make sure it is done correctly or you may cause problems with the title, which
a court may have to correct. Be aware that adding someone to the title of your property may
have unintended tax consequences.

What Happens at the Death of a Party to a Valid, Unrevoked DBA?

If the deceased party to the DBA has given the right of intestate succession to the
other party, then that surviving party is technically an heir of the deceased party, and has the
right to challenge a will or trust document of the deceased party. If the personal representa-
tive has actual notice or actual knowledge that there is a valid, unrevoked DBA in existence,
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the surviving party must be identified as an heir on the documents submitted to the court to
open the deceased party’s probate, and must be notified if a probate is opened. The personal
representative will also need to search the county clerk and recorder’s records in any county
where the personal representative has actual knowledge that the deceased party was domi-
ciled for the three years prior to the deceased party’s death, to determine whether there is a
valid, unrevoked DBA in existence.

So Should I Prepare and Sign a DBA?

A DBA is an additional estate planning tool for Colorado citizens who are not mar-
ried or in a civil union, and may be a document you should prepare. But, it does not provide
all of the protections and benefits most people need, both during lifetime and after death,
and should not be relied on as the only document you need to have. It is really a document
to reinforce the other life and estate planning documents (powers of attorney, wills, and
trusts) you should have in place to ensure your wishes are known and can be legally
enforced.

19-5. Medicaid Issues Unique to Unmarried Couples

Medicaid regulations establish eligibility requirements for single persons and married
couples qualifying for Medicaid. The Colorado Medicaid program does not recognize part-
ners in a civil union as being married. As a result, persons applying for Medicaid who are
unmarried opposite-sex partners, partners in a civil union, or same-sex partners not in a civil
union are treated as single individuals. Same-sex couples who are married in another state or
married in Colorado are now considered married in Colorado for Medicaid purposes.
However, there are several additional factors about which partners should be concerned,
such as resources (assets), gifting, income, and estate recovery.

Resource Requirements

Medicaid regulations divide assets into two categories: countable assets and exempt
assets. Exempt assets include the principal residence (with equity of up to $572,000 for a sin-
gle person), one automobile, household goods and personal effects, the cash value of life
insurance policies if the face value of all policies does not exceed $1,500, cemetery plots, and
irrevocable pre-paid burial and funeral plans. All other assets are countable, and an individ-
ual is limited to $2,000 in countable assets.

When a married person is applying for Medicaid in order to pay for care in a skilled
nursing or assisted living facility and that person’s spouse remains at home, the spouse at
home is known as the “community spouse.” The community spouse can keep a total of
$126,420 in countable assets. See Chapter 4, “Medicaid,” for more information.

If the individual applying for Medicaid benefits is part of an unmarried couple
(including couples in a civil union), often his or her assets are held jointly with the partner.
This presents a problem for Medicaid planning because jointly held assets count toward the
$2,000 resource limitation for an individual. As a result, the assets must be separated and
held individually by each partner.

244



Chapter 19. Estate Planning for Unmarried Couples

Under Medicaid regulations, the presumption is that the joint assets of an unmarried
couple are owned equally by each partner. During the Medicaid process, this could result in
a substantial loss of assets for the partner not needing Medicaid benefits, because half of the
assets will be transferred to the Medicaid applicant and may be spent on skilled nursing care.
If the assets were joined more than five years prior to application, they could be divided
equally. If the partners can trace the contribution to the joint assets and prefer dividing assets
based on contribution, they can also choose to divide their assets in that manner if the contri-
butions were made within five years of joining the assets. If the partner not needing
Medicaid benefits can prove that he or she contributed more than half of the assets to the
joint account, it is possible to divide the account based on the amount of the contribution.
Either way, the assets will need to be titled differently, and the couple should be advised
about the Medicaid and tax implications of changing title on assets.

However, if the couple is married, the assets can be transferred between the spouses
without any negative consequence from Medicaid. This may allow the married couple to
transfer all of the countable assets to the community spouse for asset protection, although
there is a cap of $126,420 on the countable assets the spouse can own. The marriage elimi-
nates the need to divide the assets between the couple, whether equally or based on
contribution.

Gifting

Most assets held by partners in a civil union or unmarried life partners are held joint-
ly. If a Medicaid applicant simply removes his or her name from a joint account, it constitutes
a gift for Medicaid purposes. The problem with making such a gift, or transfer, is that any gift
made within five years of applying for Medicaid (otherwise known as the look-back period)
will trigger an ineligibility period (a period of time that Medicaid will not pay for care). In
2019, the penalty period is one month for every $7,828 in gifts.

If an account is held jointly by a married couple, removing the name of the Medicaid
recipient does not trigger an ineligibility period. It is important that unmarried couples and
couples in a civil union understand that re-titling assets could cause an ineligibility period for
Medicaid so they can plan for a way to pay for the cost of skilled nursing care during the
ineligibility period.

Income

When a Medicaid recipient is receiving care in a facility, all of his or her income is
paid to the facility each month except for that recipient’s personal needs allowance of $84.41.
If the Medicaid recipient is married, a portion of the Medicaid recipient’s income can be
transferred to the community spouse each month to assist with the expenses of the spouse
who is still living at home. This amount transferred to the community spouse each month is
known as the minimum monthly maintenance needs allowance (MMMNA). However,
Medicaid regulations do not allow for such a transfer of income from the Medicaid recipient
to the partner in a civil union or unmarried life partner who does not need Medicaid
benefits.
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The inability to transfer a portion of the Medicaid recipient’s income to the life part-
ner still living at home can create a problem for that life partner if his or her income is not
enough to cover the monthly expenses. The couple is essentially changing from a two-
income family to a single-income family, which may force the life partner not needing
Medicaid benefits to sell the primary residence or reduce or eliminate expenses.

Estate Recovery

Upon the death of the Medicaid recipient, the Colorado Department of Health Care
Policy and Financing will recover against the Medicaid recipient’s estate in an effort to be
repaid for the benefits paid to the Medicaid recipient. If the Medicaid recipient is married,
there are spousal impoverishment protections that prevent Medicaid from recovering against
the primary residence. However, no such protections are in place for non-married couples or
couples in a civil union. Depending on how the primary residence is titled (in joint tenancy
or tenancy-in-common), this could create a situation where the partner not needing
Medicaid is forced to sell the primary residence to pay what is owed to Medicaid. If the
primary residence was titled in joint tenancy more than five years prior to application,
however, it would be protected because Medicaid would not be able to recover against a
non-probate asset.

While federal regulations allow the states to provide an exception to estate recovery if
there is an unmarried or same-sex partner living in the primary residence, the states are not
required to grant that exception.

On December 8, 2014, the Colorado Department of Health Care Policy and Financing
(HCPF) released an agency letter stating that because Medicaid determinations must be con-
ducted under the requirements provided by federal law, Colorado does not recognize parties
to a civil union as being married. Therefore, parties to a civil union and unmarried couples
will continue to be treated as separate households for Colorado Medicaid purposes.
However, this same letter states that all couples that are married in Colorado or in another
state that permits same-sex marriage will be recognized as married couples in Colorado for
Medicaid eligibility.

Medicaid is an extremely complicated area of the law for anyone, but especially for
those who are not married and those in a civil union in Colorado. In 2014, we saw a shift in
Colorado policy when HCPF agreed to treat all married couples the same, whether same-sex
or opposite-sex. Any couple, regardless of whether married, in a civil union, or unmarried,
should consult a legal professional with expertise in Medicaid as early as possible when plan-
ning for Medicaid in order to avoid many of the pitfalls summarized above.
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19-6. Resources

Administration for Community Living
www.acl.gov/programs/strengthening-aging-and-disability-networks/diversity-and-
cultural-competency

American Society on Aging
LGBT Aging Issues Network (LAIN)
575 Market St., Ste. 2100
San Francisco, CA 94105-2869
(800) 537-9728
www.asaging.org/lain

DRCOG
Ombudsman Office: LGBT Training/Project Visibility for Assisted Living and Nursing Homes.
Publishes an LGBT Elder Resource Guide.

Denver Regional Council of Governments

(303) 455-1000

www.drcog.org/documents/LGBT_ElderResourceGuide.pdf

Family Caregiver Alliance
LGBT Caring Community Program and Online Support Group.
235 Montgomery St., Ste. 950
San Francisco, CA 94104
(800) 445-8106
wWww.caregiver.org

To subscribe to the LGBT Caregiver Online Support Group, visit:
http://lists.caregiver.org/mailman/listinfo/lgbt-caregiver lists.caregiver.org

Gay and Lesbian Medical Association
1133 19th St. NW), Ste. 302
Washington, DC 20036
(202) 600-8037
info@glma.org
www.glma.org

Lambda Legal Defense Fund
National Headquarters
120 Wall St., 19th F1.

New York, NY 10005-3919
(212) 809-8585
www.lambdalegal.org
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National Center for Lesbian Rights (NCLR)
870 Market St., Ste. 370
San Francisco, CA 94102
(415) 392-6257
www.nclrights.org

National Resource Center on LGBT Aging, a program of SAGE
(212) 741-2247
www.lgbtagingcenter.org

National Gay and Lesbian Task Force
1325 Massachusetts Ave. NW, Ste. 600
Washington, DC 20005
(202) 393-5177
www.thetaskforce.org

Old Lesbians Organizing for Change (OLOC)
PO. Box 834
Woodstock, NY 12498
(888) 706-7506
www.oloc.org

One Colorado
1490 Lafayette St., Ste. 304
Denver, CO 80218
(303) 396-6170
www.one-colorado.org

Project Visibility: A Training to Understand the Strengths and Needs of LGBT Elders
Audience: assisted living residences, nursing homes, and all senior care providers.

Boulder County Aging Services

(303) 441-3570

www.projectvisibility.org

Services and Advocacy for GLBT Elders (SAGE)
305 Seventh Ave., 15th Fl.
New York City, NY 10001
(212) 741-2247
WWwWWw.sageusa.org
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The Center
Denver’s GLBT community center for over 30 years. Includes programs for LGBT seniors as the SAGE
of the Rockies affiliate.

1301 E. Colfax Ave.

Denver, CO 80218

(303) 733-7743

www.glbtcolorado.org

Transgender Aging Network
PO. Box 1272
Milwaukee, WI 53201
(414) 559-2123

www.forge-forward.org/aging

Other Online Resources and Reports:

» http:/longtermcare.gov/the-basics/lgbt
» www.thetaskforce.org/downloads/reports/reports/MakeRoomForAll.pdf

» www.thetaskforce.org/static_html/downloads/reports/reports/CaregivingAmong
OlderLGBTpdf

» www.sageusa.org/resources/publications.cfm?ID=21 — “Improving the Lives of
LGBT Older Adults,” March 2010
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Exhibit 19A.
Information from SAGE at The Center

The Center
www.glbtcolorado.org

The Center is proud to recognize and affirm that our community is made up
of a wonderful diversity of LGBT people of all ages. Understanding that folks have
different interests, strengths, needs, relationships, and resources as they get older,
The Center offers programming designed especially for people over 50.

Over the past decade, an active and committed group of advocates has drawn
increasing attention to the often neglected issues of growing old as a gay man, a les-
bian, a bisexual, or a transgendered person. Gay and Gray in the West was an organi-
zation begun very informally that eventually produced three significant conferences
in Denver that helped to articulate these issues locally, and that ultimately led to the
creation of a full-fledged program at The Center.

In 2009, The Center became an affiliate of SAGE (Services and Advocacy for
GLBT Elders), the nation’s oldest and largest organization dedicated to the older
members of the LGBT community, and our program was officially named SAGE of
the Rockies. Our program embodies the principles and values of SAGE as reflected in
all we have to offer.

The services offered through SAGE of the Rockies include a variety of exciting,
educational, and helpful ways to get involved as an older LGBT adult. Whether plan-
ning for the future (housing, finances, legal issues, health care), having a good time
(social events, intergenerational opportunities, travel), or finding help when you need
it (caregiver support groups, referrals to safe and quality community services, educa-
tional presentations), SAGE of the Rockies is here for you.

We know from experience that when we come together and speak as a united
voice, we can make things happen to negate the effects of ageism and homophobia.
We are a whole generation of change-makers (the 60’s, Stonewall, LGBT Pride,
response to HIV/AIDS) and we haven't stopped yet. Now we have new fronts need-
ing our attention, like safe places to live and receive care, affordable housing, laws
that protect against discrimination and harm, and being treated equally with other
older (and married) people when it comes to benefits and service eligibility. SAGE of
the Rockies gives us that voice.
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SAGE (Services and Advocacy for GLBT Elders) of the Rockies

Imagine you are a 70-year-old GLBT person and you are not completely open
about your sexuality or gender identity. You have been told for the past 50 years that
you are sick, a sinner, depraved, or that you are mentally ill. You are estranged from
your family, you do not have children, and you are statistically more likely to age
alone. You will likely NOT access community services. You are invisible within the
GLBT community.

Our mission at SAGE of the Rockies is to build programs to serve the unique
needs of the aging GLBT population and to promote successful aging. We hear repeat-
edly from participants in SAGE programs that they have formed friendships and con-
nections that are improving their quality of life and saving lives.

At SAGE, we offer social gatherings, grief groups for surviving partners and
spouses, a written storytelling opportunity, culture outings, spirituality and wisdom
workshops, coming out support groups, writers” workshops, yoga, art, and more. In
addition, we operate “Capitol Hill Care Link” a program working to help elders to
maintain independence, health, and quality of life by helping to deliver supportive
services so elders can stay in their homes longer. Capitol Hill Care Link is a single
referral resource for comprehensive senior services, including:

» Health and Wellness: In-home health screenings, counseling and wellness
coaching, Silver Sneakers and other senior exercise programs, and assistance
with food and meal programs.

» Benefits Counseling: SNAE Medicare, Medicaid, and other government
benefits.

» Care Management: We can help navigate systems to improve quality of life,
and offer affordable services homemaker, home repair, and in-home safety
evaluations.

» Transportation.

Finally, we work with GLBT elders on housing options, legal issues, financial
planning, and training health care providers and senior agencies about the specific
cultural histories of GLBT elders. With the help of several community partners such as
Jewish Family Service, Kaiser Permanente, and the Area Agency on Aging (DRCOG),
we are doing important work on behalf of the 50+ GLBT population in Denver and
Colorado.
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Exhibit 19B.
Designated Beneficiary Agreement

DESIGNATED BENEFICIARY AGREEMENT

DISCLAIMER

Warning: while this document may indicate your wishes, certain additional documents may be needed to
protect these rights.

This designated beneficiary agreement is operative in the absence of other estate planning documents
and will be superseded and set aside to the extent it conflicts with valid instruments such as a will,
power of attorney, or beneficiary designation on an insurance policy or pension plan. This designated
beneficiary agreement is superseded by such other documents and does not cause any changes to be
made to those documents or designations.

The parties understand that executing and signing this agreement is not sufficient to designate the other
party for purposes of any insurance policy, pension plan, payable upon death designation or manner in
which title to property is held and that additional action will be required to make or change such
designations.

The parties understand that this designated beneficiary agreement may be one component of estate
planning instructions and that they are encouraged to consult an attorney to ensure their estate planning
wishes are accomplished.

We, , who resides at , referred to as Party A,
(Full Name) (Street Address, City, State, Zip)

and , who resides at , referred to as Party B,
(Full Name) (Street Address, City, State, Zip)

hereby designate each other as the other’s Designated Beneficiary with the following rights and
protections granted or withheld as indicated by our initials:
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To grant one or more of the rights or protections specified in this form,
initial the line to the left of each right or protection you are granting.

To withhold a right or protection, initial the line to the right
of each right or protection you are withholding.

A DESIGNATED BENEFICIARY AGREEMENT SHALL BE PRESUMED TO
GRANT ALL OF THE RIGHTS AND PROTECTIONS LISTED IN THIS FORM
UNLESS THE PARTIES TO THE AGREEMENT EXPLICITLY EXCLUDE A
RIGHT OR PROTECTION.

To grant a right or To withhold a right
protection, initial: or protection, initial:
Party A Party B Party A Party B

The right to acquire, hold title to, own jointly, or transfer inter
vivos or at death real or personal property as a joint tenant with
me with right of survivorship or as a tenant in common with
me;

The right to be designated by me as a beneficiary, payee, or
owner as a trustee named in an inter vivos or testamentary trust
for the purposes of a nonprobate transfer on death;

The right to be designated by me as a beneficiary and
recognized as a dependent in an insurance policy for life
insurance;

The right to be designated by me as a beneficiary and
recognized as a dependent in a health insurance policy if my
employer elects to provide health insurance coverage for
designated beneficiaries;

The right to be designated by me as a beneficiary in a
retirement or pension plan;

The right to petition for and have priority for appointment as a
conservator, guardian, or personal representative for me;

The right to visit me in a hospital, nursing home, hospice, or
similar health care facility in which a party to a designated
beneficiary agreement resides or is receiving care;

The right to initiate a formal complaint regarding alleged
violations of my rights as a nursing home patient as provided in
section 25-1-120, Colorado Revised Statutes;
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To grant one or more of the rights or protections specified in this form,
initial the line to the left of each right or protection you are granting.

To withhold a right or protection, initial the line to the right
of each right or protection you are withholding.

A DESIGNATED BENEFICIARY AGREEMENT SHALL BE PRESUMED TO
GRANT ALL OF THE RIGHTS AND PROTECTIONS LISTED IN THIS FORM
UNLESS THE PARTIES TO THE AGREEMENT EXPLICITLY EXCLUDE A
RIGHT OR PROTECTION.

To grant a right or To withhold a right
protection, initial: or protection, initial:
Party A Party B Party A Party B

The right to act as a proxy decision-maker or surrogate
decision-maker to make medical care decisions for me pursuant
to section 15-18.5-103 or 15-18.5-104, Colorado Revised
Statutes;

The right to notice of the withholding or withdrawal of life-
sustaining procedures for me pursuant to section 15-18-107,
Colorado Revised Statutes;

The right to challenge the validity of a declaration as to medical
or surgical treatment of me pursuant to section 15-18-108,
Colorado Revised Statutes;

The right to act as my agent to make, revoke, or object to
anatomical gifts involving my person pursuant to the “Revised
Uniform Anatomical Gift Act”, part 1 of article 34 of title 12,
Colorado Revised Statutes;

The right to inherit real or personal property from me through
intestate succession;

The right to have standing to receive benefits pursuant to the
“Workers” Compensation Act of Colorado”, article 40 of title 8,
Colorado Revised Statutes, in the event of my death on the job;

The right to have standing to sue for wrongful death in the
event of my death; and

The right to direct the disposition of my last remains pursuant
to article 19 of title 15, Colorado Revised Statutes.
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This Designated Beneficiary Agreement is effective when received for recording by the county clerk and
recorder of the county in which one of the designated beneficiaries resides. This Designated Beneficiary
Agreement will continue in effect until one of the designated beneficiaries revokes this agreement by
recording a Revocation of Designated Beneficiary form with the county clerk and recorder of the county
in which this agreement was recorded or until this agreement is superseded in part or in whole by a

superseding legal document.

Signature of Designated Beneficiary, Party A

Signature of Designated Beneficiary, Party B

Date

State of Colorado
County of

This document was acknowledged before me on

My commission expires:

Date

[SEAL]

Signature of Notary Public
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Exhibit 19C.
Revocation of Designated Beneficiary Agreement

REVOCATION OF
DESIGNATED BENEFICIARY AGREEMENT

This revocation form must be recorded in the same county as the Designated Beneficiary Agreement form it revokes.

1, , residing at
(Full Name) (Street Address, City, State, Zip)

entered into a Designated Beneficiary Agreement on , with the following person:
(Date)

, whose last known address is:

(Full Name)

(Street Address, City, State, Zip)

in which I designated such person as a Designated Beneficiary. This Designated Beneficiary Agreement was

recorded on , in the County of
(Date)

The indexing file number of the Designated Beneficiary Agreement is

I hereby revoke that Designated Beneficiary Agreement, effective on the date and time that this revocation is
received for recording by the Clerk and Recorder of County.

(Signature) (Date)

State of Colorado
County of

This document was acknowledged before me on
[SEAL]

My commission expires:

Signature of Notary Public

This revocation of beneficiary agreement was recorded in my office on ,at

o’clock, and pursuant to section 15-22-111, Colorado Revised States, | mailed a copy of this

revocation of beneficiary agreement to at the address contained in this

revocation of beneficiary agreement.
Clerk and Recorder of County
By:
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Reverse Mortgages
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SYNOPSIS
20-1.  What Is a Reverse Mortgage?
20-2.  Reverse Mortgage Financial Assessment
20-3.  Eligibility, Responsibility, and Repayment
20-4. HECM (Reverse Mortgage) for Purchase
20-5.  Pros and Cons
20-6.  Awareness and Education
20-7.  Frequently Asked Questions
20-8.  Real-Life Examples
20-9.  Proprietary (Private) Reverse Mortgage Products

20-10. Resources

Many senior homeowners realize that their greatest financial asset is the equity or
money they have accumulated in their homes. If they want to use this money, for whatever
reason, they consider either selling the home or borrowing against it. The problem with sell-
ing is, they still need a place to live and may not want to rent. The problem with borrowing
may be the difficulty in making the mortgage payments. Another option might be a reverse
mortgage, which allows the homeowner to live in the home without a monthly repayment
to the lender. This often misunderstood option is not as complicated as it is made out to be.
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20-1. What Is a Reverse Mortgage?

A reverse mortgage is a special type of mortgage loan designed for homeowners
who are 62 years of age and older. It is a loan against the home that does not have to be
paid back as long as the homeowner lives in the home.

Proceeds received from a reverse mortgage are considered proceeds of a loan
instead of income; therefore, you do not pay income taxes on the money you receive. There
are also no restrictions on how you choose to spend your money. A few ideas might be to:

P Increase monthly income;

» Hire in-home help;

» Eliminate a house payment;

» Update the home;

P Pay off credit cards;

P Pay for long-term care insurance; or

P Purchase a second home.

20-2. Reverse Mortgage Financial Assessment

Effective April 27, 2015, the Federal Housing Authority (FHA) requires lenders to con-
duct a financial analysis of the borrower’s income and credit to prove “capacity and willing-
ness” to pay taxes and insurance. Proof of all income is required, and monthly obligations are
subtracted to determine residual income. The amount of residual income needed is deter-
mined by family size and geographic area of the country. The analysis also includes a review
of the borrower’s credit history, including history of payment of property taxes, homeowners
insurance, and homeowners dues. If the borrower has not demonstrated willingness to meet
his or her financial obligations, the lender will require a set-aside of some of the mortgage
proceeds to cover future property charges. Lenders will not automatically decline borrowers
based on derogatory credit; there may be extenuating circumstances, such as an illness, job
loss, or death that contribute to credit issues. The borrower will be required to fully explain
all circumstances surrounding derogatory credit.

20-3. Eligibility, Responsibility, and Repayment

When considering a reverse mortgage, it is important to know if you are eligible,
how much money you qualify for, and if the programs you are looking at help you accom-
plish your goal. If your goal is to pay off your $45,000 mortgage and the reverse mortgage
provides you with $100,000, you can leave the balance in the line of credit or you can
receive payments. If you are short of funds, you may want to wait until the variables are
more favorable or you may bring in the difference from other assets or savings.
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How Much Money Can I Get with a Reverse Mortgage?

The money that you qualify for is based on the following factors:
» The age of the borrower(s);

P The current interest rate;

» The appraised value of the home; and

» The lending limits (on the HECM program).

Eligibility Requirements
» ALL homeowners must be 62 years or older. At least one of the homeowners must
live in the home as his or her principal residence. If your spouse is not yet 62, you

may still qualify; however, you would be subject to the “non-borrowing spouse”
rules.

» All homeowners must agree to attend a one-on-one educational meeting on
reverse mortgages with an approved counselor. After speaking with the counselor,
you will receive a certificate. Your lender will need the original signed certificate
in order to process your loan.

» The home must be owned free and clear or have a mortgage balance that can be
paid off by the proceeds of the reverse mortgage or by the homeowner. As
explained earlier, the homeowner may choose to bring cash in to make up a
shortage.

P The property can be a single-family home or a one- to four-unit dwelling on most
programs.

» Townhomes, approved condominium units, planned unit developments (PUDs),
and some manufactured homes qualify on most programs.

Responsibilities of the Homeowner
P Keep property taxes current.
» Maintain adequate homeowners” insurance.
» Maintain the property in good condition.

P Use the home as your primary residence.

Choices on Your Payment Plans

Although there may be other reverse mortgage products available, the FHA-Insured
program (also called a Home Equity Conversion Mortgage, or HECM) has been the most
popular nationwide for the past 25+ years. An experienced reverse mortgage lender will
offer you several options. You choose the one that best fits your needs. With the FHA-
Insured program, you are able to adjust your payment plan as your life situation changes.
You may change your plan as many times as needed for a small fee of $20 per change. The
exception to this is the fixed-rate plan, which is a closed-end loan and cannot be changed.
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FHA-Insured Options

» Tenure Payments. The lender pays you equal monthly payments for as long as at
least one homeowner is living in the home. This monthly payment continues
even if the loan balance grows higher than the value of the home. (Tenure pay-
ments are not available on all programs.)

» Term Payments. The lender pays you equal monthly payments for a pre-deter-
mined period of time. Even after the last payment ends, you still remain the
homeowner. No repayment is required for as long as you are living in the home.
(Term payments are not available on all programs.)

» Line of Credit. With a line of credit, you may access your money as needed. The
remaining balance in your line of credit grows in value over time. There is no fee
to withdraw money from your account. Once your withdrawal request has been
made, the lender has five business days to deposit it to your account. (Not all pro-
grams have line of credit growth.)

» Initial Draw or Lump-Sum Cash Advance. Lump-sum withdrawal allows for
immediate cash at loan disbursement (three business days after closing). You may
choose to draw all or a portion of the money available to you. If you have an
existing mortgage or property lien, these would be paid at loan disbursement.

» Combination. You may choose a combination of the above plans. (Not available on
all programs.)

When Is the Reverse Mortgage Repaid?

A reverse mortgage becomes due and payable when the last living homeowner sells,
dies, or moves away. If needed, a homeowner can be away from the home for 12 months
due to health reasons.

The total loan amount owed is the amount of money the lender has disbursed to
you, plus interest and fees accrued during the life of the loan. You, or your estate, are legally
required to pay back only the balance due on the loan. All money (equity) left after the loan
is repaid belongs to you or your estate.

The reverse mortgage is repaid in one payment, either from the sale of the house or
by other assets. If the amount owed is more than the sale of the house, the remaining debt 