THE RISKS AND BENEFITS OF UNBUNDLED LEGAL REPRESENTATION
IN CONTESTED DOMESTIC RELATIONS CASES
By James B. Lapin, Esq.

“It is ludicrous to suggest that in the present system, a lay person armed with a few
discrete sticks from the advocate’s bundle can emerge from the trial thicket unscathed so that
others will not be put to unnecessary expense.” John L. Kane, Jr., Debunking Unbundling, Colo.
Law, Feb. 2000 at 15, 16.
The use of unbundled legal services is nothing new in this country, and it may be
preferable to no representation at all; however, the use of such services in domestic relations
cases has caused difficulties for the parties, attorneys, and the courts. Although the Model Rules
of Professional Conduct expressly permit attorneys to provide limited representation to their
clients, to fulfill their ethical duties and to provide full satisfaction to domestic relations clients,
attorneys must provide full service representation. See Michele N. Struffolino, Taking Limited
Representation to the Limits: The Efficacy of Using Unbundled Legal Services in DomesticRelations Matters Involving Litigation, 2 St. Mary’s J. Legal Mal. & Ethics 166. Much of the
information below was taken from this article.
I.

The Process of Unbundling
A.

What are the client’s goals, and would unbundled services assist in meeting

them?
Understanding the concept of unbundled legal services and can be best undertaken by
first examining what tasks may be required to provide “full bundled,” traditional legal
representation. In all attorney-client relationships, the client retains the assistance of counsel to
achieve certain goals. While the client maintains primary control over determining the goals, the

attorney is responsible, after consultation with a client, for planning and accomplishing the
means to obtain the goals. The first step is therefore to ascertain the client’s goals and then to
determine whether unbundled services would be effective in helping the client to reach those
goals.
A careful assessment of whether it is reasonable to offer limited representation requires
consideration of two main factors. (1) The first factor asks whether the client has the ability to
handle the balance of the case without the legal assistance. (2) The second factor concerns the
complexity of the legal matter at issue. As the complexity of the issues increases so does the
need for legal assistance.
The circumstances in contested domestic relations matters often prove less than optimal.
Determining what is reasonable under the circumstances is a difficult task. A lawyer must ask
whether a reasonably prudent and competent attorney would limit the scope of the representation
in each situation. This investigatory obligation continues after the nature and scope of the
limited representation are set. Throughout the representation the attorney must recognize when
the limits imposed are no longer reasonable.
Assisting clients in obtaining their goals in a domestic relations matter requires skill
beyond basic competency standards. An attorney entering into limited representation must start
with identifying the client’s goals and objectives and requires the attorney to assess the client’s
mental and emotional state and decision-making abilities.
One thing is quite clear: it is the lawyer who bears the burden of determining the
propriety of what a limited legal representation services are appropriate. An attorney providing
limited representation is not excused from providing competent representation and must analyze
the benefits and dangers of limiting the scope of representation. This duty involves a careful
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examination of the ethical rules regarding both limited and competent representation. Limited
representation must nonetheless be competent representation. Competent representation requires
an inquiry into the facts and circumstances of each case and an analysis of the possible legal
issues. The comments to the rules governing competency and limited representation indicate that
limited representation might somewhat relax the duty to make inquiries and investigate.
However, it remains unclear how much of an inquiry is nonetheless necessary. As is obvious an
attorney performing limited legal services which services may be constrained by the work the
client has authorized and which the client has done on his own and will do on his own in the
future, complicates the attorney’s role. Once an attorney determines that the potential client
seeks more than just information, the attorney must then determine whether offering limited
representation is “reasonable under the circumstances” and whether the attorney can obtain the
client’s “informed consent.”
B.

Types of unbundling.

Unbundling legal services can be either horizontal or vertical. Horizontal unbundling
includes limiting the representation to specific tasks, for example, obtaining child support.
Vertical unbundling occurs when the attorney is retained to perform only one or more tasks from
the bundle such as offering advice or drafting a pleading. Within each task, a client may limit
the extent of the attorney’s involvement. Indeed, the client may retain one lawyer for one task
and a different lawyer for another.
II.

The Necessity of Informed Consent and How to Get It.
A.

Informed consent is not prescriptive.

Limited representation must be based on informed consent. What constitutes informed
consent is not always clear and differs from case to case and client to client. Informed consent
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does denote that there is an agreement by a person to a proposed course of conduct after a lawyer
has communicated adequate information and explanation about material risks of and reasonably
available alternatives to the proposed course of conduct. To educate the client of the risks and
alternatives the attorney must first obtain an understanding of the issues and the client’s
circumstances. The attorney should obtain data and material beyond merely the facts such as
information necessary to understand the factors that may influence the client’s decision making
because judging the adequacy of the information provided to the client will depend on the
client’s understanding of the legal situation. The attorney should also inquire into the client’s
experience with the law and legal system, and ability to make decisions and whether the client
has had other legal representation in the past.
It cannot be stressed enough the need for the attorney to obtain a thorough understanding
of the client’s situation at the initial interview. The attorney should provide information to the
client to allow the client to make an informed decision about whether to obtain only limited
representation as opposed to full representation. Information that is reasonably adequate should
include but not be limited to, an explanation of the material advantages and disadvantages of the
limited representation and a discussion of the alternatives available to the client. Obvious risks
that should be communicated include disclosure of difficulties the client may have performing
the tasks or parts of the case in which the client will be unrepresented.
B.

Identifying collateral problems.

Alerting the client to other foreseeable collateral problems that may arise in litigation is
also necessary for informed consent. An attorney owes a duty to the client which includes
advising the client of existing legal rights. Failure to identify and advise the client of collateral
matters may constitute a breach of this duty.
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The case of Nichols v. Keller, 19 Cal.Rptr.2d 601 (Ct. App. 1993) involved two attorneys
who found themselves defending malpractice claims by a client who admittedly retained the
attorneys only for limited representation. The argument centered on the client not being fully
informed of a collateral matter – the possibility of a third party claim. A trial court granted the
attorney’s motion for summary judgment and stated that an attorney offering limited
representation had no duty to advise a client of “all possible alternatives.” In reversing the trial
court summary judgment, the appellate court directly addressed the obligation of an attorney to
inform the client of the existence of collateral matters when providing limited representation.
Even though the scope of representation can be limited, the duty to provide advice cannot be
limited. An attorney is obligated to identify and provide information and advice regarding
collateral matters that are reasonably apparent. Not only should an attorney furnish advice when
requested, but he or she should also volunteer opinions when necessary to further the client’s
objectives. An attorney need not provide a client with information regarding remote or tenuous
alternatives; however, a client should be advised of reasonably foreseeable collateral matters that
may result in adverse consequences if not considered.
C.

The lawyer’s burden.

Even though Colo. RPC 1.2 does not require limited representation agreements, lawyers
are advised to clarify and memorialize both the information provided and the nature and scope of
the representation. The retainer agreement should serve three functions. One, identifying the
legal problem for which the lawyer will provide services; two, describing the remedial measures
the lawyer will take; and three, identifying which services the lawyer will provide and which
services the lawyer will not provide. However, even with these agreements, limiting the scope of
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the representation to specific matters may not protect the attorney from inadequate disclosure
claims by the client. Benet v. Schwartz, 93 C. 7295, 1995 WL 117884 (N.D. Ill. 1995).
In In Re Egwim, 291 B.R. 559 (Bankr. N.D. Ga. 2003) the court held that attorneys will
have the burden to show that the client gave informed consent. The court anticipated that
attorneys will rarely be able to satisfy this heavy burden in every case. The Model Rules of
Professional Conduct are client-centered. They seek to require ideal, rather than realistic,
performance by attorneys. Legal ethics norms expect lawyers to maximize their client’s
positions, regardless of whether the client is paying them to do so or not. The suggestion is that
ethical rules are designed to influence attorneys to provide more, even though there is a specific
agreement to provide less. This dilemma may increase the likelihood that an ethical attorney,
who understands the financial implications involved with limited scope representation, may
decline to provide limited representation.
Compare the outcome in Lerner v. Laufer, 819 A.2d 471 (N.J.Super.Ct.App.Bib 2003).
There, husband and wife had worked with a mediator. The wife then retained an attorney for the
limited purpose of reviewing the agreement and obtaining a decree of divorce. The attorney
drafted a letter of representation expressly limiting the scope of the representation to specific
tasks and specifically excluded tasks that the lawyer would not perform. The letter specifically
stated that the lawyer was in no position to make recommendations or determinations as to
whether the agreement was fair and reasonable. Shortly after the divorce, the wife learned that
the business that the husband was awarded was proceeding to an initial public offering which
would increase the value of the assets awarded to the husband. Predictably, the wife filed a
malpractice action against her lawyer. One year later, and after extensive discovery, depositions,
the retention of an expert and obviously a great expenditure of money by the lawyer for his
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deductible, the trial court granted summary judgment. The case went to the New Jersey Court of
Appeals and the Court of Appeals stated “it was not a breach of an attorney’s standard of care ‘to
limit the scope of representation’ in a ‘precisely drafted consent agreement’ and to exclude the
performance of services usually provided to a client in a contested matter.”
The appellate court provided words of caution:
We necessarily confine our ruling to the facts of this case. No genuine issues of
material fact raised dispute relating to [the wife’s] competence, her general
knowledge of the family’s financial and personal affairs, or the voluntariness of
her actions in submitting to mediation, in approving the mediator, or in seeking
the approval of the [Property Settlement Agreement] by the court. [The wife]
expressly denied that she had been subjected to any domestic violence. There is
no contention that any term of the [Property Settlement Agreement] violated any
law, any expression of public policy endemic to family disputes generally, failed
to protect best interests of the children or foster non[]disclosure of the family’s
affairs to appropriate taxing authorities.
See Lerner, 819 A.2d at 483 (holding limited representation was allowable under state’s
counterpart to Model Rule of Professional Conduct 1.2(c)).
This case and the few other opinions regarding the use of unbundled legal services
should provide no peace of mind to attorneys using unbundled legal services in contested
cases involving litigation.
III.

Risks to the Attorney in Providing Unbundled Services.
An attorney who decides to provide limited scope representation, risks liability on three

theories: breach of contract, legal malpractice, and ethics violations with the state disciplinary
board. Although an attorney is allowed to provide limited representation an attorney may not
limit their exposure.
As pro se litigants hail from a variety of backgrounds ranging from indigent to upperclass and from high-school drop out to the most educated members of society, a lawyer should
be extremely careful in accepting and deciding to offer unbundled legal services. A 1994 ABA
7

Report on the needs of the self-represented divorce litigants found that 20% of the pro se litigants
said that they could afford a lawyer but chose otherwise. It is expected that the 20% figure is
substantially greater now with the increase in self-help resources available to the public.
Attorneys providing limited representation operate in uncharted waters with little
confidence in being protected against malpractice and ethical complaints.
IV.

Risks to Litigants.
Limited legal representation is often inadequate and ineffective. Providing only some

assistance rather than full representation in contested matters may cause more harm than good to
those intending to reap the benefits of this alternate form of representation.
It has been estimated that as many as 30% of divorces are considered high conflict.
Furthermore, one-third of these families will remain in conflict regarding child-rearing for
another 3-5 years.
With these unique challenges, providing full representation in domestic relations matters
is no easy task. However, full and competent representation by an experienced attorney often
leads to resolution without extensive court involvement. 95% of all divorce cases eventually
settle: however, it is the remaining 5% that do not settle that drive the system. Given the cost of
legal representation, which is increasing, unbundled legal services are viewed by some as a
possible alternative.
Nevertheless, making full and adequate representation available in contested domestic
relation matters is the best way to protect the litigants, attorneys and court resources. The ABA
warns that providing unbundled legal services should not be considered a substitute for full legal
representation when full legal representation is necessary to provide the litigant fair and equal
access to justice. The benefit of the reduced cost of limited representation outweighs the risk of
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proceeding without an attorney in all aspects of a case if the case can be completely or
substantially resolved without litigation. However, the reverse is not true. The risks of
proceeding without full representation when the matter involves on-going litigation are too great
to justify a reduction in attorney fees.
V.

Rule Changes.
While the ABA and the Colorado Rules of Professional Conduct specifically authorize

the use of unbundled legal services, I suggest additional changes in ethics and procedural rules
should be adopted to alleviate the concerns of attorneys willing to provide services to pro se
litigants on an unbundled basis.
VI.

Best Practices for Unbundling Legal Services
A.

Determine on a case by case basis whether the individual client’s legal needs may

be unbundled and whether the individual client is a candidate for the provision of unbundled
services, or if full-service representation must be provided.
B.

If you decline to unbundle legal services your decision should be memorialized in

a letter to the client.
C.

If you decide to offer unbundled services, ensure that the client has a clear

understanding of which services he or she will be receiving and which services will not be
provided. You bear the burden of showing the client provided informed consent for the limited
scope representation. The engagement letter should have a detailed definition of the nature of
the unbundled services including the specific tasks that the firm will handle as well as identifying
the tasks that the firm will not be providing. The firm may want to educate the client about the
differences in services between the full-service representation and unbundled services so that the
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client can make an informed opinion and value-judgment before entering into the limited service
engagement.
D.

When the responsibilities change it is imperative to update the engagement letter.

E.

Ask thorough questions of the client and review all pertinent documents regarding

the client’s case so that potential collateral issues can be addressed with the client. Whether
asked to or not, the attorney needs to make the client aware of potential collateral issues that may
arise even after the attorney has completed the representation.
F.

Maintain competent and diligent representation of the client by taking a close look

at the entire case before considering unbundling and then continue that standard of care until the
matter is returned to the client. Again, make sure that the client is aware of collateral issues.
G.

Be careful to stick to the tasks that you have agreed to provide and do not offer

advice beyond those tasks or extend your work into matters for which you initially agreed would
be the client’s sole responsibility.
H.
VI.

Proposed engagement letters (See attached)

Proper Safeguards
It is the lawyer’s burden to determine whether the limitation is reasonable or

unreasonable for unbundled services. The Supreme Court of Wisconsin defined informed
consent as “an agreement by a person to a proposed course of conduct after the lawyer has
communicated adequate information and explanation about the material risks and reasonably
available alternatives to the proposed course of conduct.”
As with all matters, when unforeseen problems become apparent the best policy is to
withdraw from the limited representation as early as possible.
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VII.

Conclusion
Much of this outline was taken from Michelle Struffolino’s article in the St. Mary’s

Journal of Legal Malpractice and Ethics, which concludes as follows:
Recognizing that limited representation is not appropriate in contested domestic relations
matters will lead to the creation of better options for families seeking to attain just
outcomes in crisis … [A] correct analysis of the appropriateness of limited representation
raises serious concerns for the family law attorney. The unique legal and emotional
challenges involved in contested domestic relations cases requiring more than
perfunctory involvement make it almost impossible for the attorney to conclude that
offering some representation, leaving the litigant pro se status for other aspects of the
case, is reasonable. These same challenges should lead the attorney to doubt whether
obtaining the client’s informed consent to limited representation is possible especially
where the consent presumes a voluntary choice by the client based on the client’s
understanding and careful consideration of the risks and alternatives to limited
representation. An analysis of the situation should lead the family law attorney to
conclude that limited representation is not appropriate in contested domestic relations
cases.
Emphasis added; references not included.
In closing, we advise:
1.

Use good judgment.

2.

Document your file.

3.

Put everything in writing.

4.

Educate your clients.

5.

Do not dabble in areas of law with which you are not familiar.

6.

Be wary of clients’ unrealistic expectations.

7.

Make sure the limitation on the scope of your services is reasonable.

8.

Draft good fee agreements.

9.

Use a checklist of tasks and responsibilities so that both you and your client

knows what work you will and will not be doing.
10.

Write a new agreement if the scope of the representation changes.
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11.

Review CBA Ethics Opinion 101, and the Colorado Rules of Professional

Conduct, and especially Rule 1.2, which allow unbundled legal services in both litigation and
non-litigation matters. A lawyer who provides limited representation must nonetheless make a
sufficient inquiry into the factual and legal elements of the problem to provide competent
representation.
12.

Keep in mind that the more complex the litigation, the more elaborate the

treatment, attention and preparation required. In Flatow v. Ingalls, 932 N.E.2d 726 (2010), the
Indiana Court of Appeals held, “although an agreement for limited representation does not
exempt a lawyer from the duty to provide competent representation, the limitation is a factor to
be considered when determining the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.” However, “an attorney cannot be negligent for
failing to do what there was no duty to undertake.”
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