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Friending, Following,
and Liking

Social Media and the Courts

BY HON. RICHARD L. GABRIEL AND NINA VARSAVA

ocial media” encompasses an increas-

u ingly broad array of online platforms
and activities, including Facebook,
Twitter, LinkedIn, SnapChat, chat

rooms, blogging, online surveys, YouTube,
and podcasting. Social media use is ubiquitous,
and many judges participate in social networks
such as Facebook. But judicial participation
in social media comes with significant and
multifarious ethical risks. This is because of the
nature of web-based activities. For example, even
when one intends one’s online comments to be
private, others can easily make them public. In
addition, online comments are readily taken

out of context. And they are difficult if not
impossible to erase permanently.

Many of the ethical issues raised by judicial
participation in social media are relatively
settled, and much has already been written on
such issues.! For one, judges are prohibited from
commenting on pending cases, which naturally
includes comments in the social media sphere.?
Moreover, no matter the medium, judges are
not permitted to practice law,® publicly endorse
political candidates,* or engage in ex parte
communications.’ The application of these
ethicsrules in the realm of social media activity
is relatively straightforward. For example, a
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Georgia state courtjudge was reprimanded and
suspended for his ex parte communications over
Facebook with a woman who had contacted
him about a pending criminal trial that involved
her defendant brother.® Instead of ignoring her
inquiry or informing her that he was ethically
prohibited from responding, the judge engaged
in an exchange about the matter.”

Social media activities raise a number of
judicial ethics questions, however, to which
existing ethics rules do not provide easy answers.
This article takes up some of these more difficult
ethical questions, with a focus on Facebook,
which is perhaps the most common social media
platform. The article begins by addressing the
extent to which judges may interact on social
media with local attorneys and others who will
potentially appear before them in court. Next,
itaddresses whether judges who participate in
social media communications should identify
themselves as judges. Finally, it considers the
extent to which judges must monitor postings
on their social media accounts. These are live
questions in the realm of judicial ethics, with
compelling arguments on both sides. In light
of the ethical restrictions governing judicial
officers, however, the authors do not purport to
give answers here. Rather, this article endeavors
to survey the range of views on each issue to
stimulate further discussion.

To Friend or Not to Friend

Should judges refrain from making social media
connections with attorneys who are likely to
appear before them in court? And should judges
unfriend or unfollow attorneys when those
attorneys become involved in proceedings
before them? State ethics committees have taken
differing views on the ethics of judge-attorney
social media relationships.

Many state ethics committees approve of
judge-attorney Facebook “friendships.” Some
of these committees have pointed out that a
Facebook “friend” is a term of art.? A Facebook
user is not truly “friends,” as that term is tradi-
tionally understood, with everyone identified
as such on his or her Facebook account. Thus,
the New Mexico Advisory Committee on the
Code of Judicial Conduct has observed, “Given
the ubiquitous use of social networking, the
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mere fact that a judge and an attorney who
may appear before the judge are linked in some
manner on a social networking site does notin
itself give the impression that the attorney has
the ability to influence the judge.”® The Florida
Supreme Court has similarly opined that
“[t]he establishment of a Facebook ‘friendship’
does not objectively signal the existence of the
affection and esteem involved in a traditional
‘friendship.”'°

Other states’ advisory committees have
approached social media relationships and
interactions the same as offline relationships and
interactions." The New York Advisory Committee
on Judicial Ethics, for example, has pointed out
that judges “generally may socialize in person
with attorneys who appear in the judge’s court”
and that a blanket prohibition on online social
interactions is, accordingly, unwarranted.'” After
all, the profession accepts that judges and local
attorneys are going to interact in a friendly way
outside of judicial proceedings.” Thus, whether
these interactions are in-person or online is
ethically immaterial."

Utah'’s Judicial Ethics Advisory Committee
has taken a perhaps even broader view. That
committee has authorized a judge’s practice
of “liking” and “following” others. Specifically,
the Utah committee has opined that judges may
“like” law firms and attorneys on Facebook
without ethical problem because, in the com-
mittee’s view, “liking’ something or someone
does not convey much about the judge’s thoughts
on a topic.”’® The committee added, however,
that a judge-attorney Facebook friendship “is
one factor to consider when deciding whether
recusal is necessary.”'®

The Utah committee further authorized
judges to “follow” attorneys on Twitter.'” In so
ruling, the committee explained that the practice
offollowing in and of itself does not pose ethical
problems. If, however, an attorney attempted to
engage in ex parte communications over Twitter,
thatwould be problematic, and the judge would
have to stop following the attorney.'®

The California Committee on Judicial Ethics
has taken an approach similar to that of the Utah
committee. The California committee has stated,
for example, that “[t|he same rules that govern a
judge’s ability to socialize and communicate in

10 | COLORADO LAWYER | JULY 2019

The Florida Judicial
Ethics Advisory
Committee has
determined that
judges must not
“friend” attorneys
who are likely

to litigate cases
before them
because this kind
of judge-attorney
interaction

or apparent
interaction may
convey to parties
or the public that
certain attorneys
have undue
influence on
judicial decision-
making.

person, on paper and over the telephone apply
to the Internet.”’ In an opinion about online
social networking, the committee observed:

[E]xtrajudicial activities are governed by

Canon 4A which states: “A judge shall con-

duct all of the judge’s extrajudicial activities

so that they do not (1) castreasonable doubt
on the judge’s capacity to act impartially;

(2) demean the judicial office; or (3) interfere

with the proper performance of judicial

duties.”?

In so ruling, the committee recognized
that parties might find it troubling if opposing
counsel and the presiding judge were connected
on social media sites. To address this concern,

the committee laid out four factors that should
be considered in determining whether a social
media relationship between a judge and an
attorney creates the perception of impropriety:
(1) the nature of the social media platform at
issue; (2) the number of friends the judge has
on that platform; (3) the method the judge uses
to decide whom to include among his or her
friends on the platform; and (4) how often the
attorney at issue appears before the judge.*
The committee also set forth a black-line rule:
if ajudge is Facebook friends with an attorney
who has a matter pending before him or her,
then the judge must “unfriend” that attorney.*

Other states—for example, Florida, Mas-
sachusetts, and Oklahoma—have taken a far
more restrictive view than the above-discussed
jurisdictions regarding judges’ interactions with
attorneys on social media. The justifications for
limiting such social media connections largely
revolve around concerns over the appearance
of impropriety and undue influence.

The Florida Judicial Ethics Advisory Com-
mittee has determined that judges must not
“friend” attorneys who are likely to litigate cases
before them because this kind of judge-attorney
interaction or apparent interaction may convey
to parties or the public that certain attorneys
have undue influence on judicial decision-mak-
ing.* In the wake of a Florida advisory opinion
on social media use, some judges closed their
Facebook accounts while others removed many
of their “friends.”*

The Massachusetts Committee on Judicial
Ethics has likewise interpreted its Code of
Judicial Conduct to “prohibit a judge from
being Facebook friends with any attorney
who is reasonably likely to appear before that
judge”* The committee went further, however,
and ruled that judges must affirmatively review
their list of “Facebook friends and ‘unfriend’
attorneys who are reasonably likely to appear
before [them].”?® And if an attorney appearing
before a judge is a former Facebook friend and
the judge is aware of that fact, then “the judge
should disclose the existence and nature of
that past Facebook friendship even if the judge
believes there is no basis for disqualification.”*

Like Florida and Massachusetts, Oklahoma
has taken a strict position against Facebook



friendships between a judge and attorneys who
are likely to appear before the judge in court.?®
The Oklahoma Judicial Ethics Advisory Panel
reasoned that the “public trustin the impartiality
and fairness of the judicial system is [critically]
important” and that judge-attorney Facebook
friendships pose the risk of undermining such
trust—a risk that the panel felt was not worth
taking.?

While joining the committees that have
expressed skepticism regarding the propriety
of social media relationships between judges
and attorneys, Missouri’s judicial conduct
commission has taken a somewhat softer ap-
proach—advising that, “under a best practice
consideration, the judge should limit the judge’s
‘friends’ to those persons for whom the judge
would recuse in the event such persons appeared
in the judge’s court.”*

As the foregoing makes clear, those state
ethics committees that have weighed in on the
question of social media relationships between
judges and attorneys have reached a range
of outcomes, and many state judicial ethics
committees have yet to opine on the issue. As a
result, caution is warranted for judicial officers
who have or are considering social media
relationships, because the consequences of
running afoul of ethics rules in this area can be
severe. For example, a Florida appellate court
concluded that a trial judge who was Facebook
friends with the prosecutor on a case before
the judge was required to disqualify himself
from that case.*! The court explained that the
Facebook connection might compromise the
perception of a fair and impartial trial.*

A North Carolina judge who “friended”
an attorney litigating a case before him and
who then proceeded to communicate with
the attorney about the case over Facebook
suffered an even harsher sanction. The North
Carolina Judicial Standards Commaission
publicly reprimanded the judge for these
Facebook interactions, which the Commission
viewed as contrary to the principles of judicial
conduct.®

A related question to that discussed above
is whether a judge may “friend” or “follow”
non-lawyers who may be involved in proceedings
before the judge. Asin the case of judge-attorney

social relationships, those state ethics commit-
tees that have opined on the issue have expressed
a range of opinions. For example, Arizona’s
Judicial Ethics Advisory Committee has opined
that judges may not be friends with sheriffs or
local law enforcement officers and may not
“like” pages associated with such officers.* In
contrast, Kentucky’s Judicial Ethics Committee
has advised that judges are permitted to interact
over social media with individuals who appear
before them, such as social workers and law
enforcement officers, because, although judges
are required to “avoid impropriety and the
appearance of improprietyin all. .. activities,”
the fact that a judge is Facebook friends with
a person who appears before him or her does
not in itself convey the impression that such a
person is “in a special position to influence the
judge.* After all, even setting Facebook aside,
it is no secret that judges have extrajudicial
relationships “with any number of persons,
lawyers or otherwise, who may have business
before the judge and the court over which he
or she presides.”*

Similarly, the Tennessee Court of Criminal
Appeals has determined that a judge need not
be disqualified from presiding over a case in
which the judge was Facebook friends with
a confidential informer who served as a wit-
ness at the trial,*” and a Texas appellate court
has concluded that a trial judge need not be
disqualified from presiding over a criminal
trial in which the judge was Facebook friends
with the victim’s father.*® And Utah’s Advisory
Committee has determined that judges may
be online “friends” with candidates running
for political office as well as elected officials.*

Again, however, given the wide range of
viewpoints on this issue, judges should proceed
with caution in establishing social relationships
with non-attorneys with whom the judge may
interact in his or her courtroom.

Identifying as a Judge

Another question that appears to have divided
state ethics committees is whether judges should
identify themselves as judges, making their
professional roles explicit, if they decide to
use social media. State ethics committees have
advanced a variety of positions on this issue.

A Utah informal advisory opinion provides
thatjudges may identify themselves as such on
social media platforms like LinkedIn and may
even appear inrobes in photos they post online,
provided that “the photograph was taken in an
appropriate setting where wearing the robe
would otherwise be appropriate, such as in the
judge’s chambers.”*’ The same opinion further
indicated, however, that judges are permitted
to conceal their identities when the online
communication calls for it—for example, when
posting a restaurant review.*!

A Massachusetts advisory opinion likewise
expressed the view that judges are permitted
to reveal their professional identities on social
media.*> But this opinion, too, concluded that
judges may have good reason to conceal their
identities on social media—for example, “con-
cerns over the personal safety of the judge or
the judge’s family members”—and that judges
are permitted to conceal their judicial roles if
they so choose.*”

In contrast to the foregoing opinions, the
New Mexico Advisory Committee has taken the
position thata judge who uses social media must
disclose his or her true identity. The committee
stated, “Ifajudge decides to participate in social
media use, the judge must take ownership of
his or her use” and “may not hide behind an
alias or pseudonym,” since judges have a duty
at all times to act in a manner that does not
“undermine(] the dignity of judicial office or
... conflict with the Code ... *

Finally, some states that allow judges to
interact over social media behind the cover of
a pseudonym have stated that the judges are
still subject to judicial ethics rules.*® Others,
such as Idaho, provide that “[a] judge should
not identify himself as such, either by words
or images, when engaging in commentary
or interaction that is not in keeping with the
limitations of this Code.” The Idaho Code thus
implicitly appears to permit a judge to engage
in behavior that defies the code of conduct as
long as the judge does not identify himself or
herselfas ajudge when engaging in that behavior,
although Idaho does not yet appear to have
addressed that precise question.

As these opinions make clear, a judge’s
posting online implicates the judge’s duties
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to “act at all times in a manner that promotes
public confidence in the independence, in-
tegrity, and impartiality of the judiciary, and
[to] avoid impropriety and the appearance of
impropriety.”*® In some cases, issues might
potentially be avoided by, for example, using
an alias when posting a restaurant review. In
other cases, however, posting either with or
without identifying oneself as a judge may be
ethically problematic—for example, if a judge
promotes a political candidate on social media
platforms.

Again, the ethics opinions that have been
issued to date offer diverse guidance on the
question, but all seem to agree that judges must
exercise caution when they participate in, or
consider participating in, social networking, and
thatjudges should be sensitive to the potential
improprieties and perceived improprieties of
such participation.

Monitoring Online Friends
On social networking sites like Facebook, users
often have hundreds of “friends,” and most do
not keep track of the content that each of those
friends is posting. Obviously, in many cases,
friends’ postings are not controversial. But what
ifa friend posts political commentary or racist,
sexist, or homophobic jokes or memes? Does
such a posting reflect on the judge? Because of
thisrisk, do judges have an ethical responsibility
to monitor the posts of their Facebook friends?
To some, such an obligation might seem un-
reasonably demanding. Others might respond
that the burden is appropriate because judges
are subject to demanding ethical rules that do
not apply to members of the general public,
and they can always choose not to participate
in social media during their judicial tenures.
Perhaps unsurprisingly, states have differing
perspectives on this issue. Massachusetts, for
example, has issued an advisory opinion stating
that judges have no duty to police the posts of
their social media friends.”” The committee
explained:
We are aware that a Facebook user often
hasno knowledge concerning the commu-
nications made by Facebook friends, and
do not believe that a reasonable person
would consider a judge to have endorsed
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aFacebook friend’s communication unless

the judge has so indicated by taking some

affirmative action (e.g., “liking,” “following,’
commenting, or reposting).*®

The opinion further suggests that judges
may “follow” or “like” another’s Facebook page
without monitoring all of the content posted
on that page.” If a judge gains knowledge of
“content that negatively influences the integrity
or impartiality of the judiciary,” however, then
the judge must sever his or her connection with
the suspect page.®

Missouri, in contrast, has issued an advisory
opinion indicating that judges have a duty to
monitor their friends’ Facebook pages.* While
acknowledging “the impossibility of policing
all posts of all ‘friends’ or of all ‘friends of
friends’ of the judge,” the opinion asserts that
a judge who decides to participate in social
media “must make reasonable efforts to review
such posts and sever or ‘unfriend’ anyone
whose conduct or postings would place the
judge in a position of appearing to endorse
[inappropriate content].”** Although Missouri’s
position imposes a significant burden on judicial
participation in social media, judges who
follow the Missouri Commission’s guidance
should be well protected against accusations
of impropriety and impartiality.

This issue, perhaps more than any other,
reflects the dangers and risk of relationships
between judges and others on social media. As
the above-described ethics opinions recognize,
itisimpossible for any person to monitor every
posting that may be linked directly or through a
series of links to one’s page. Yet it is not difficult
to envision how a linked political opinion or
inappropriate joke might implicate a judge’s
duties to, for example, “act at all times in a
manner that promotes public confidence in
the independence, integrity, and impartiality
of the judiciary, and . . . avoid impropriety and
the appearance of impropriety.”*

Accordingly, any judge who chooses to
participate in a form of social media in which
others can post is well advised to explore meth-
ods to block or limit posting and to explore any
other possible means to ensure that improper
postings do not interfere with the judge’s proper
role and the ability to carry out judicial duties.

Conclusion

Social media has become a ubiquitous part of
contemporary interaction and communication.
Because judges are people too, perhaps they
should not be expected to refrain from partici-
patingin all social media. Nevertheless, judges
are constrained by rules of judicial ethics that
do not affect most users of social media and
that serve the valuable purpose of ensuring
trust and confidence in those who are tasked
with deciding issues of great significance to the
parties who appear before them and to society
as a whole. Just how demanding and specific
these constraints should be is, in many contexts,
an open question.

Increasingly, state judicial ethics committees
are grappling with questions concerning judges
and their social media participation, and they
will no doubt continue to do so, as judicial ethics
rules begin to catch up to society’s increasingly
web-based reality.

In the meantime, judges who wish to
participate in social media should proceed
with caution, asking themselves before acting
whether their social media activities could
be deemed by a reasonable person to under-
mine the judges’ independence, integrity, or
impartiality; place the judiciary in disrepute;
or interfere with their ability to carry out the
substantial duties that have been entrusted
to them. @
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