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Springtime for 
Home Rule over 

Oil and Gas
BY  DA N I E L  E .  K R A M E R

This article discusses Colorado SB 19-181, which makes sweeping 
changes to the regulation of oil and gas extraction operations.

O
n April 3, 2019, the Colorado Gen-

eral Assembly passed SB 19-181, 

Protect Public Welfare Oil and Gas 

Operations (the Act), which makes 

sweeping revisions to several statutes governing 

oil and gas extraction operations. The Governor 

signed the bill into law on April 16, making the Act 

effective on that date. The changes encompass 

state agency rulemaking, the process for allowing 

oil and gas to be exploited without the consent of 

the mineral rights holder, financial guarantees to 

ensure the cleanup and reclamation of wells, and 

the essential mission of the Colorado Oil and Gas 

Conservation Commission (the Commission). 

But arguably the most pivotal change was the 

legislature’s placement of the regulation of the 

surface impacts of oil and gas exploration firmly 

in the control of local communities, as coequals 

with the state.

This shift to local control abrogated the 

Colorado Supreme Court precedent that, in 

the event of a conflict between state and local 

laws on oil and gas, the state law prevails and 

the local law subsides.1 Now, the state statute 

itself makes state laws the floor, not the ceiling, 

for local regulation. The General Assembly has 

effectively reinstituted a sort of legislative home 

rule over the subject, bucking the national 

trend of state legislatures favoring intrastate 

preemption on oil and gas regulation issues 

and reversing a decades-long process of eroding 

local control.

The Court’s recent elaborations of Colorado 

intrastate preemption doctrine may well still 

hold for other matters,2 but not for oil and gas. 

SB 19-181: Changes in Local Control
In its 2016 decision overturning the City of 

Longmont’s ban on hydraulic fracturing, the 
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Colorado Supreme Court set forth its test for 

whether a local oil and gas regulation would pass 

scrutiny under the existing statutory scheme. 

Boiled down, the question was whether the 

local law conflicted with the state law, which, 

in practical terms, meant whether the local law 

would materially impede the state’s interest in 

oil and gas production.3 The Court extended 

its previous tests to find preemption where 

it determined that the local restriction upset 

“exhaustive” and “pervasive” state regulations 

that implied a state interest in uniform regula-

tion of the subject.4

Eliminating Preemption
By passing SB 19-181, the legislature has ab-

rogated those holdings. The Act created new 

CRS § 34-60-131:

34-60-131. No land use preemption. Local 

governments . . . have regulatory authority 

over oil and gas development, including as 

specified in section 34-60-105(1)(b). A local 

government’s regulations may be more pro-

tective or stricter than state requirements.5

Now, the statute itself helps define what 

constitutes a conflict between the state act and 

local regulations. There is no question that local 

governments may properly regulate oil and 

gas. While local ordinances cannot reduce the 

minimum state standards for protecting health, 

safety, welfare, and the environment, they now 

can clearly regulate above and beyond state 

regulations. This is true regardless of those state 

regulations’ complexity or thoroughness. The 

heightened local standards will be in harmony 

with the Act itself and cannot be considered 

to conflict with it.6 As preemption is largely a 

matter of statutory interpretation7—putting the 

state and local laws side by side to determine 

whether they can coexist8—heightened local 

standards for oil and gas regulation will no 

longer be preempted by the state law.

Express Local Powers
The bill grants a long list of regulatory powers 

over oil and gas to local governments, some 

preexisting and some new:

I. Land use;

II. The location and siting of oil and gas 

facilities and oil and gas locations . . .;

III. Impacts to public facilities and services;

IV. Water quality and source, noise, vi-

bration, odor, light, dust, air emissions 

and air quality, land disturbance, 

reclamation procedures, cultural 

resources, emergency preparedness 

and coordination with first responders, 

security, and traffic and transportation 

impacts;

V. Financial securities, indemnification, 

and insurance as appropriate to ensure 

compliance with the regulations of the 

local government; and

VI. All other nuisance-type effects of oil 

and gas development.9

Land use controls over oil and gas facilities 

are an example of a power that previously was 

within the authority of local government, so 

long as the controls did not conflict with state 

statute.10 On the other hand, controls over local 

financial securities and noise, for example, had 

been held to be preempted.11 Siting of facilities, 

meanwhile, had been a perennial source of 

contention without much guidance from the 

courts. And the phrase “nuisance-type effects” 

in subparagraph VI is potentially so broad that 

it is hard to say yet just how much it expands 

existing powers.12

In addition to these enumerated powers, 

the bill contains a catch-all provision: Local 

governments may also regulate to “protect and 

minimize adverse impacts to public health, 

safety, and welfare and the environment,” 

although this can only be done “to the extent 

necessary and reasonable.”13

In fact, both the catch-all minimization of 

adverse impacts and the list of enumerated pow-

ers are limited in two other ways: the statutory 

authorization extends only to the regulation of 

“surface impacts,” rather than pure underground 

engineering, and the regulations may only be 

exercised “in a reasonable manner.”14

Defining “Necessary” and “Reasonable”
The words “necessary” and “reasonable” are 

not defined and leave much to interpretation. 

While “necessary” applies only to the catch-all 

minimization of adverse impacts, the full list is 

subject to the “reasonable manner” limitation. 

Where the application of the statute to a particu-

lar local regulation may be ambiguous, the courts 

may consider the words of a Senate sponsor of 

the legislation before the final legislative vote 

on the bill:15

[A] question has repeatedly come up about 

the, quote, “necessary and reasonable” 
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standard language that we added in the 

Senate. There have been several requests 

to further define it, but unfortunately that’s 

proved to be difficult. I will say, though, that 

it’s the sponsors’ intent to have that phrase 

interpreted together, and in the context 

of, the bill as a whole, which is (1) a clear 

desire to prioritize health and safety when it 

comes to oil and gas operations, permitting, 

and supervision, without consideration 

of profitability from the state regulatory 

authority, the COGCC, and (2) an ability 

for local governments to do the same, and 

be more protective than the state if they 

choose. “Necessary and reasonable” is 

not intended to mean regulatory authori-

ties can only make a land use decision or 

enact a regulation once all other options 

are exhausted. Instead, it is meant to be a 

guardrail against a regulatory or land use 

decision without reasonable justification. 

State and local governments should not be 

able to impose requirements, limitations, or 

decisions that defy explanation. However, 

they should be entitled to deference and 

allowed to use the precautionary principle 

to determine if a regulation or a land use 

decision is necessary and reasonable. Each 

locality’s application of “necessary and 

reasonable” may be different depending on 

its circumstances, and should be examined 

on a case-by-case basis.16

How strict a local regulation can be while 

remaining “reasonable” will ultimately be decid-

ed by the courts. SB 19-181 did not finally settle 

the bounds of local authority, and litigation will 

continue to define the rules of engagement. But 

SB 19-181 dramatically changed the location 

of the battlefield, propelling local jurisdictions 

into a much stronger position. Rather than 

argue over whether it is interfering with the 

state’s manner of regulation—which the state 

has the inherent advantage of defining—the 

local government now need only show that its 

method of regulation is reasonable.

Since local land use decisions already cannot 

be arbitrary and capricious,17 “reasonable” 

may not prove to be a very high bar. A local 

government could demonstrate reasonableness 

through rough proportionality,18 by more or 

less matching the strictness of the regulation 

to the severity of the oil and gas operation’s 

potential surface impact. Reasonableness 

might also be demonstrated by the industry’s 

ability to comply with similar regulations 

elsewhere, or the general application of similar 

regulations to other heavy industry. Con-

versely, unreasonableness probably could 

not be established based solely on the cost of 

a regulation to an operator, especially given 

the Act’s removal of cost-effectiveness as a 

consideration elsewhere.19

In addition to the courts, another new entity 

could also indirectly weigh in on the reason-

ableness of a local regulation. The Act creates 

a process for a local government or operator to 

request review of a local decision by a technical 

review board, with members appointed by the 

Commission director.20 The board has authority 

to make a nonbinding report on the impacts 

of the decision to the recovery of the resource, 

whether the decision would require unavailable 

or impracticable technologies, and whether the 

operator is proposing to use best management 

practices.21 While the local government can 

simply ignore an unfavorable report,22 nothing 

in the Act would prevent a report from becoming 

evidence in a suit challenging the legality of the 

decision. However, because the reports will 

cover particular local decisions on particular 

applications, the reports would presumably 

receive judicial review only under CRCP 106(a)

(4), which allows limited judicial review where a 

governmental body has exceeded its jurisdiction 

or abused its discretion.23 The operator cannot 

force the technical review until after the decision 

is made, so the report would not likely be part 

of the administrative record, and thus not part 

of the judicial review.24

In sum, while courts will ultimately need 

to interpret “necessary” and “reasonable” on a 

case-by-case basis to define the outer bound-

aries of local power, SB 19-181 nevertheless 

firmly establishes local control, coequal with 

the state, over the surface impacts of oil and 

gas exploration. Local communities, through 

their elected representatives, will now be able 

to write wide-ranging and strict rules for using 

land within their jurisdictions, with much less 

risk of those rules being overturned.

Is There Authority for Local Bans?
This new local authority does not necessarily 

mean that local governments will now be able 

to entirely ban practices such as drilling or 

fracking. In advancing the bill in the Senate, 

one of its sponsors, the majority leader, cast 

doubt on whether the new local authority could 

extend to complete bans.25

However, the bill contains a potential sleeper 

provision. The preexisting law on minerals 

regulation, known colloquially as HB 1041 and 
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officially as the Areas and Activities of State 

Interest Act (the AASIA), allowed local govern-

ments to regulate mineral resource areas, much 

as they can regulate water projects.26 The key 

difference is that previously, local governments 

had to seek the Commission’s approval to 

regulate mineral resources. The Act removes that 

prerequisite.27 While the bill sections described 

above sketch the outer bounds of local land use 

authority, those sections do not seem to limit 

local government authority under the AASIA. 

The Act’s amendments to the AASIA might 

even allow a local government to go so far as to 

prohibit oil and gas activity where it determines 

that “extraction and exploration would cause 

significant danger to public health and safety,”28 

the sponsor’s words notwithstanding.

Local Enforcement and Implementation
Enforcement mechanisms for local regulations 

have also been strengthened. Before, local 

governments could require inspections of oil and 

gas facilities if the Commission was willing to 

execute an intergovernmental agreement to that 

effect.29 And local governments could not charge 

fees or fines except in limited circumstances.30 

Now, local power to impose inspections, fees, 

and penalties has been liberalized and broad-

ened, without much limitation.31

While the enactment and enforcement of local 

regulations will continue to generate headlines, 

for the most part the Act’s effect will play out 

behind the scenes, in negotiations between local 

governments and operators over memoranda 

of understanding covering the specifics of each 

operator’s activity within each jurisdiction. These 

negotiations take place against the backdrop of 

the community’s regulations and the state of 

the law. Whereas the industry was once able to 

use preemption law as leverage to get the deal 

it wanted, now the lever has a different fulcrum. 

Negotiating positions, and ultimately the deals 

that result, will begin to change accordingly.

SB 19-181: Changes at the State Level
SB 19-181’s broad changes to the Oil and Gas 

Conservation Act extend well beyond matters 

of local authority, making statewide changes 

by altering the Commission’s fundamental 

purpose and composition. 

The Commission’s mission has changed 

from fostering the development of oil and gas 

to regulating it.32 And where the Commission 

previously had only to consider concerns for 

health, safety, welfare, and the environment in 

making its decisions,33 now its decisions must be 

“subject to the protection” of those concerns,34 

effectively making them criteria for approval of 

state permits and providing a new substantive 

means of challenging Commission decisions. 

The Commission is also explicitly authorized to 

make decisions that keep recoverable resources 

in the ground as necessary to protect health, 

safety, welfare, and the environment.35

The Commission will shrink from nine 

voting members to five by July 2020, including 

a decrease from three to one who must have 

substantial experience in the industry.36 The 

Commission will also be “professionalized,” 

meaning members will be paid as employees 

and barred from outside employment.37 

Local prerogatives will factor into the Com-

mission’s own processes as well. To receive a 

state drilling permit, the operator must prove 

that the local jurisdiction has either approved 

of the siting of the facility, or does not regulate 

oil and gas siting at all.38

The Act directs the Commission to undertake 

a series of rulemakings, including to 

 ■ regulate oil and gas operations to protect 

and minimize adverse impacts to public 

health, safety, welfare, the environment, 

and wildlife;

 ■ require operators to consider alternative 

locations in to-be-defined situations, to 

address the cumulative impacts of oil and 

gas development; 

 ■ conform its regulation of flowlines and 

shut-in wells to minimize safety and 

environmental risks;  

 ■ revamp financial assurances requirements 

and address the growing problem of 

orphan wells; 

 ■ revisit engineering requirements to ensure 

wellbore integrity; and 

 ■ introduce new professional certification 

requirements for the industry.39 

In the interim, until the new rules specified 

in the first three bullet points are adopted, the 

Commission’s director can delay approval of a 
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drilling permit pursuant to “objective criteria,” if 

the Commission needs to consult with the local 

government or to determine whether health, 

safety, welfare, and the environment will be 

protected.40 The Air Quality Control Commission 

will also have to adopt new rules to minimize 

various emissions, require leak detection and 

regular inspections, and continuously monitor 

some facilities’ emissions.41

The Act removes limits on state permit and 

filing fees42 and replaces them with a require-

ment that fees be sufficient to cover costs.43

Other statewide changes include the param-

eters of forced pooling, which is the mechanism 

by which an operator can effectively obtain a 

lease, by operation of law, from a nonconsenting 

mineral interest owner. Previously, any operator 

could obtain such a statutory lease, but now 

operators will be subject to a threshold require-

ment that they already have rights in at least 

45% of the interests to be pooled together for 

the purposes of production.44 The royalty rate for 

statutory leases has also increased marginally, 

from 12.5% to either 13% or 16%, depending on 

the type of well.45 As with a drilling permit, the 

Commission can no longer approve a forced 

pooling application until the operator proves 

that the local jurisdiction has either approved 

of the siting of the facility, or does not regulate 

oil and gas siting at all.46

Broader Implications for Home Rule 
and Local Control
While the changes embedded in SB 19-181 

may seem important enough on their own, the 

evolution of home rule in Colorado puts their 

significance into high relief. Colorado voters 

passed the Home Rule Amendment to the 

Colorado Constitution in a pair of votes in 1902 

and 1912,47 part of a wave of similar Progres-

sive-era reforms around the country. Support 

for the constitutional amendment was probably 

due to a confluence of factors, including the 

general distrust of corrupt state governments, 

especially “[o]nce state invasion of city authority 

became a common occurrence” in the late 

19th century.48 Also, philosophies of localism 

began to pervade the public consciousness, 

rooted in both the desire of smaller towns to 

be free of bigger-city influence and the urging 

of socially minded reformers for the freedom 

to enact progressive policies on a local level.49 

Noted attorneys and jurists began to extol the 

“absolute right” of local self-government as “part 

of the liberty of a community, an expression of 

community freedom, the heart of our political 

institutions.”50 But as many commentators have 

noted, in Colorado and elsewhere, home rule 

has failed to live up to its hype,51 as courts have 

often constrained the ability of home rule cities 

and towns to experiment in areas where the 

state has also expressed an interest. 

Doctrinally, this traces to the constitutional 

language that home rule authority extends only 

to “local and municipal matters.”52 Courts have 

been inconsistent on whether a matter must 

be “solely” or “purely” local in nature, or only 

“predominantly” so, for a home rule municipality 

to regulate an issue.53 The problem of how to 

classify an issue as a “state issue” or a “local 

issue” was never clearly resolved,54 and the 

problem became more complex in 1961 with 

the advent of a third category: issues of mixed 

state and local concern.55 In this zone, when 

state and local laws conflict, the local laws give 

way.56 Given the proliferation of both state and 

local laws since that development, it should not 

be surprising that court holdings that matters 

are of mixed concern, resulting in preemption, 

have been steadily on the rise.57 At the same 

time, state legislatures across the country have 

increasingly taken the matter into their own 

hands, expressly preempting local authority 

on a wide variety of subjects.58 

There is no doubt that SB 19-181 makes dra-

matic changes to oil and gas industry regulation 

on the local level in Colorado. But only time 

will tell whether SB 19-181 presages Colorado’s 

rejection of the national trend, represents a 

subtler inflection point, or is a mere blip. It does 

not change the law of home rule or preemption 

for any other issue, and does not disturb home 

rule doctrine regarding oil and gas, which 

jurisprudence is rooted in the constitution, not 

statutes. And SB 19-181 is not limited to home 

rule cities and towns, but applies to counties 

and statutory municipalities as well. 

Nevertheless, given the political dynamics 

surrounding the failure of home rule to justi-

fy local restrictions in the courts,59 the issue 

elections over the past seven years,60 and the 

candidate campaigns in the 2018 statewide 

elections,61 SB 19-181 clearly represents the 

intent of the people to legislatively enact, for 

at least one issue,62 a variant of home rule not 

based in the constitution. The result is a more 

muscular, albeit issue-specific, home rule power 

that echoes the voters’ intentions behind the 

original constitutional enactments. 

Conclusion
With the enactment of SB 19-181, members 

of local communities will be able, much more 

than before, to control their own destinies in 

the area of oil and gas regulation. For this issue, 

over the coming years, we may witness a rare 

thing: a home rule renaissance. 

The views and opinions expressed in this article 

are those of the author and do not reflect the 

opinions of his employer or anyone else.
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