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� is article considers whether federal law preempts state marijuana legalization laws.

I
n 1996, California e� ected a sea change in 

American jurisprudence when its voters 

approved the Compassionate Use Act,1 

the � rst state-backed, fully implemented, 

comprehensive medical marijuana program2 

in the United States. Since then, 31 other states 

as well as Washington, D.C., Guam, and Puerto 

Rico have followed suit, adopting comprehensive 

medical marijuana programs of their own.3 In 

2012, Colorado and Washington upped the ante 

by legalizing recreational marijuana for use by 

all adults, with seven states since following their 

lead.4 Yet, even as the tide of marijuana legal-

ization continues almost unabated, numerous 

political actors, including President Obama—a 

former constitutional law professor—and his 

administration,5 eight former Drug Enforcement 

Agency (DEA) administrators,6 and states such 

as Nebraska, Oklahoma,7 and Arizona,8 continue 

to pose the question: Don’t the U.S. Constitu-

tion and federal law preempt state marijuana 

legalization laws? 

� e answer appears simple enough. Mar-

ijuana is, without exception, illegal according 

to the federal Controlled Substances Act (CSA), 

under which it is categorized as a Schedule I 

narcotic.9 � e states, for their part, have legal-

ized marijuana to di� erent extents, by either 

exempting individuals who possess, cultivate, 

distribute, and use it from state criminal and civil 

sanctions;10 or by providing those individuals 

with an a�  rmative defense to any charges.11 

Further, states pro� t from marijuana via taxing 

licenses, registration cards, and sales.12 With 

such � agrant state actions � ying in the face of 

federal law, it seems apparent that a con� ict 

exists and this is the end of the analysis, because 

federal law must always preempt con� icting 

state law.13 However, federal supremacy law is 

not so simple. 

To answer the question, this article examines 

federal preemption, including what constitutes 

a positive con� ict; how the anticommandeering 

doctrine � ts in, including application of Murphy 

v. National Collegiate Athletic Association,14 a

recent U.S. Supreme Court decision that appears

to have direct implications on state legalization; 

and the e� ect of Gonzales v. Raich,15 the Supreme 

Court’s landmark medical marijuana decision. 

Federal Preemption
Federal preemption is based on U.S. Const. art. 

XI, commonly known as the Supremacy Clause, 

which states “the Laws of the United States . . . 

shall be the supreme Law of the Land; and the 

Judges in every State shall be bound thereby, 

any � ing in the Constitution or Laws of any 

state to the Contrary notwithstanding.”16 To 

say that Congress’s preemptive power is vast 

would be an understatement, as it is sometimes 

commonly understood to be nearly absolute.17 

Yet the power of preemption is constrained 

in meaningful ways, most notably by the fact 

that, unlike the Commerce Clause, it is not a 

substantive power.18 

Preemption issues arise when both Congress 

and a state pass laws that regulate the same 

action. Preemption takes one of three forms: 

express, � eld, or con� ict. Express preemption is 

the easiest to identify, as it is de� ned by federal 

statute as the “unambiguously expressed intent 

of Congress” to supersede any related state laws 

on a given subject.19 If legislative intent does not 

exist or is unclear, courts may infer preemption, 

either by � nding that the federal government 

has asserted “� eld” or “con� ict” preemption.

Field preemption occurs when a federal 

statute is “so pervasive . . . that Congress left no 

room for the States to supplement it.”20 Con� ict 

preemption requires a less pervasive showing 

than � eld preemption, but still requires proof 

that “‘compliance with both federal law and state 

regulations is a physical impossibility’ . . . or [] 

state law ‘stands as an obstacle to the accom-

plishment and execution of the full purposes 

and objectives of Congress.’”21 � us, con� ict 

preemption requires a showing of either a direct 

or an obstacle con� ict. While these de� nitions 

seem clear, they are subject to a number of 

inferences and exceptions. State marijuana 

legalization, federal marijuana prohibition, and 

the escalating con� ict between the two must 

be analyzed against this background.

Positive Confl ict: A Two-Prong 
Analysis
Congress created the CSA with a preemption 

provision, outlining its intent pertaining to the 

relationship between federal and state laws on 

the subject of narcotics enforcement. Congress 

not only excluded express preemption, but also 

made clear that it had no intent to occupy the 

� eld; thus neither express nor � eld preemption

is an issue when determining what standard to 

apply in evaluating whether the CSA supersedes 

con� icting state laws. 

� e CSA states:

No provision of this subchapter shall be 

construed as indicating an intent on the 

part of the Congress to occupy the � eld in 

which that provision operates, including 

criminal penalties, to the exclusion of any 

State law on the same subject matter which 

would otherwise be within the authority of 

the State, unless there is a positive con� ict 

between that provision of this subchapter 

and that State law so that the two cannot 

consistently stand together.22

In hindsight, Congress’s foreclosure of � eld 

preemption may seem odd, as Congress could 

have drafted the CSA to expressly preempt state 

law or to occupy the � eld, which would have 

allowed the federal government to undo state 

legalization schemes. But Congress’s decision 

was likely a pragmatic one, based on the federal 

government’s � nite law enforcement resources. 

Without the assistance of state law enforcement, 

the CSA would be largely ine� ective. In fact, in 

any given year, state law enforcement o�  cers 

are responsible for 99% of all marijuana arrests 

throughout the United States, including those 

prosecuted by the federal government.23 It is also 
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unlikely that Congress envisioned a future with 

states legalizing marijuana en masse.

Notwithstanding the fact that neither express 

nor � eld preemption are applicable to the CSA, 

preemption can yet be asserted when “a positive 

con� ict” exists between federal and state law 

“so that the two cannot consistently stand 

together.”24 � ough seemingly self-explanatory, 

the positive con� ict described in the CSA is the 

subject of extensive Supreme Court precedent 

and occurs where there is either a direct con� ict 

or an obstacle con� ict.

Is � ere a Direct Con� ict?
As stated in Barnett Bank, N.A. v. Nelson, a direct 

con� ict occurs when “[c]ompliance with both 

statutes . . . may be a ‘physical impossibility.’”25 

� e U.S. Supreme Court has consistently con-

strued the concept of “impossibility” between 

federal and state laws narrowly, so much so 

that impossibility will not apply, for example, 

where a federal statute authorizes the sale of 

insurance and a state statute forbids the sale 

of the same insurance.26 Recently, in Wyeth v. 

Levine, the Court reminded litigants arguing 

in favor of impossibility of their high burden 

in proving this “demanding defense.” It ruled 

that impossibility did not apply where a state 

law required a drug manufacturer to change its 

warning labels after they had been approved 

by the Food and Drug Administration, because 

there was no evidence to suggest that the agency 

would have revoked the amended warning 

label.27 Under the holdings of Barnett Bank 

and Wyeth, it appears that any action short of 

explicitly con� icting commands to act one way 

and also act the exact opposite way would be 

enough to meet the impossibility prong. It thus 

appears that the federal government would have 

a di�  cult time meeting its burden in arguing 

for the existence of a direct con� ict between 

the CSA and state marijuana laws. 

Further, millions of Americans presumably 

comply with state marijuana laws every day 

because no state marijuana law commands 

an individual to use, cultivate, or distribute 

marijuana. Rather, these state laws permit 

individuals to undertake action where the 

federal government has forbidden it; thus state 

marijuana laws cannot create impossibility per 

Supreme Court precedent. � e fact that individ-

uals in legalized state marijuana programs are 

simultaneously complying with both state and 

federal law frustrates the direct con� ict prong.

Is � ere an Obstacle Con� ict?
An obstacle conflict occurs when a state law 

“stands as an obstacle to the accomplishment 

and execution of the full purposes and objectives 

of Congress.”28 A minor inconvenience to federal 

power is not enough to support a claim that an 

obstacle con� ict exists. In fact, obstacle con� ict 

is construed so broadly that the Supreme Court 

has held that, when a court is reviewing a law to 

determine if an obstacle exists, it cannot read 

one provision or rule but must “be informed 

by examining the federal statute as a whole and 

identifying its purpose and intended e� ects.”29 Only 

when the purpose of the federal statute “cannot 

otherwise be accomplished” should a court � nd 

preemption via obstacle con� ict and the “state 

law must yield to the regulation of Congress.”30 

� erefore, it seems that the federal govern-

ment would be hard-pressed to argue that any 

state marijuana legalization laws, recreational 

or medical, present an obstacle to the accom-

plishment of either the CSA’s general goals 

or those speci� c to marijuana. � e Supreme 

Court has ruled that conflicting state laws 

do not prevent accomplishment of the CSA’s 

objectives, even when the state has exempted 

the behavior or a medical necessity defense is 

available.31 � e Supreme Court further stated 

that where Congress legislates in an area that 

is not a “uniquely federal interest,” such as 

state police powers of arrest and narcotics 

enforcement, an obstacle con� ict has to be even 

more “signi� cant” to reach the level required 

for preemption.32

Some may argue that by enacting marijuana 

legalization laws, states implicitly endorse 

marijuana use and cause increased marijuana 

consumption. While these allegations are both 

true, such conduct does not constitute a positive 

con� ict under Supreme Court precedent.

The Anticommandeering Rule
Considering the federal government’s lack of 

law enforcement resources and Congress’s 

vast preemptive power, it seems reasonable 

that Congress could preempt all state laws in 

opposition to the CSA and force the states to 

either adopt the CSA or enact nearly identical 

state laws, which would be interpreted con-

sistently with the federal statute.33 In fact, a 

prevailing view of Congress’s power is that if 

“Congress can legislate at all in a given area, 

then it can always preempt state power in that 

area.”34 Further, current scholarship suggests that 

Congress has been given vast power to supersede 

inferior state laws and could likely preempt 

any state regulation of marijuana, though 

such an action would likely have far-reaching 

unintended consequences.35 So why doesn’t 

Congress “commandeer” state law and shutter 

nascent state marijuana programs by making 

them illegal? The answer is, because of the 

“anticommandeering rule.”36

� e anticommandeering rule is based on 

the Tenth Amendment37 and was most fully 

articulated by the U.S. Supreme Court in New 

York v. United States.38 � ere, the Court found 

unconstitutional a federal statute that ordered 

the states to either develop their own methods 

for responsibly disposing of radioactive waste 

generated within state boundaries or to become 

� nancially responsible for the presence of such 

waste within their borders.39 In reaching this

result, the Court succinctly stated that “Congress 

may not simply ‘commandee[r] the legislative 

processes of the States by directly compelling

them to enact and enforce a federal regulatory 

program.’”40 � e majority further stated that

Congress cannot compel the states to “enforce 

steep-slope standards, to expend any state

funds, or to participate in the federal regulatory 

program in any manner whatsoever.”41 In the

simplest terms, the anticommandeering rule

provides a meaningful distinction and reminder 

that “[s]tates are not mere political subdivisions 

of the United States. State governments are nei-

ther regional o�  ces nor administrative agencies 

of the Federal Government.”42 Even under the 

more expansive power of the Commerce Clause, 

Congress was not allowed to require the states 

to regulate radioactive wastes.43

� e anticommandeering rule is broad and 

its application is not solely limited to state gov-

ernments, as was illustrated in Printz v. United 

States.44 In Printz, the Court found that Congress 
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had attempted to circumvent its ruling in New York 

by issuing orders directly to state o�  cers instead 

of to the state as an entity.45 In � nding this action 

unconstitutional, the majority held that “Congress 

cannot circumvent [New York’s] prohibition by 

conscripting the States’ officers directly. The 

Federal Government may neither issue directives 

requiring the States to address particular problems, 

nor command the States’ o�  cers . . . to administer 

or enforce a federal regulatory program.”46 Indeed, 

the Court found this action so repugnant to the 

Constitution that policymaking concerns and 

“case-by-case weighing of the burdens or bene� ts” 

were unnecessary.47

In Murphy,48 the National Collegiate Athletic 

Association (NCAA) and three major profession-

al sports leagues sued New Jersey (collectively, 

plainti� s) after that state passed a bill in 2014 

repealing state law provisions that prohibited 

certain sports wagering.49 � e plainti� s’ cause of 

action rested on the Professional and Amateur 

Sports Protection Act (PASPA).50 Enacted in 1992, 

PASPA makes it unlawful for states to legalize 

or facilitate sports wagering, or for individuals 

to engage in sports wagering if a state allows 

such activities.51 PASPA does not make sports 

gambling itself a federal crime, but allows the 

Attorney General and professional and amateur 

sports organizations to bring civil actions to 

enjoin violations.52 

Plaintiffs argued that PASPA, in effect, 

maintained the status quo because sports 

betting was already illegal and therefore it did 

not require New Jersey to take any action, and 

even if the state did act, it would not constitute 

authorization.53 New Jersey argued that PASPA 

violates the anticommandeering principle by 

preventing states from modifying or repealing 

laws prohibiting sports gambling, because PASPA 

requires states to “maintain their existing laws 

against sports gambling without alteration” and 

that a state law allowing sports betting “amounts 

to an authorization.”54 The question of state 

authorization was heavily contested based on 

New York and Printz, as both the NCAA and 

United States conceded that PASPA would be 

unconstitutional if New Jersey’s interpretation 

were adopted by the Court.55

The Court resoundingly sided with New 

Jersey, holding that when a “State completely 

or partially repeals old laws banning sports 

gambling, it ‘authorize[s]’ that activity” because 

“all forms of sports gambling were illegal in 

the great majority of the States” at the time 

PASPA was created.56 Justice Alito, writing 

for the majority, stated that “[t]he concept of 

state ‘authorization’ makes sense only against 

a backdrop of prohibition” (i.e., states don’t 

authorize everything that is not regulated or 

prohibited, for example, brushing teeth) and 

that state authorization applies only where 

“the activity in question would otherwise be 

restricted.”57 Due to its interpretation of the 

state authorization question, the Court found 

that PASPA “violates the anticommandeering 

rule” as it “unequivocally dictates what a state 

legislature may and may not do.”58 Further, the 

Court declined to adopt interpretations of the 

anticommandeering doctrine espoused by the 

NCAA and United States, which could have 

greatly limited the doctrine’s application. Each 

maintained that while the Constitution denies 

Congress the ability to “compel a State to enact 

legislation,” it could simply “prohibit[] a State 

from enacting new laws.”59 However, the Court 

found this argument “empty” and akin to the 

proverbial distinction without a di� erence.60 � e 

majority struck PASPA in its entirety, holding 

that it served as an unconstitutional violation 

of the anticommandeering principle and that 

no provision was severable from the whole.61

� ough it remains to be seen how Murphy 

will be interpreted by federal courts in the future, 

the decision appears to clearly support state 

marijuana legalization because while describing 

why authorization logically requires regulation 

or prohibition, Justice Alito directly and favorably 

compared New Jersey’s law legalizing sports 

wagering to a Vermont law legalizing recre-

ational marijuana;62 the Court held that after 

a state has legalized marijuana, participants 

who operate within those laws are thereafter 

acting “pursuant to state law.”63 Second, the 

majority’s argument that authorization occurs 

where a state “completely or partially repeals 

old laws banning” formerly-illegal activities 

is directly analogous to the situation faced by 

every state that has legalized marijuana, to 

whatever extent.64 � ird, because states have 

legalized marijuana by repealing or superseding 

old laws, and such actions constitute authori-

zation in con� ict with a preexisting federal law 

criminalizing marijuana for private actors, it is 

di�  cult to imagine how Congress could craft 

a regulation to invalidate those authorizations 

without unconstitutionally directly regulating 

the legislative actions of the states.65 

While no legal issue is ever set in stone and 

federal court decisions are subject to interpre-

tation, it would take mental gymnastics to argue 

that Murphy would allow for federal preemption 

of state marijuana legalization. Further, both 

New York and Printz make it particularly clear 

that any action by Congress to force the states, 

either through governmental bodies or individual 

o�  cers, to adopt or enforce the CSA—and thus 

render their legalized marijuana programs 

moot—would fail as an unconstitutional over-

reach of Congress’ preemptory power. 

The Elephant in the Room: 
Gonzales v. Raich
By all appearances, Gonzales v. Raich66 should 

have been the � nal nail in the co�  n for state 

medical marijuana programs, and it was indeed 

viewed that way by scholars.67 Following a raid 

that led to the seizure or destruction of their 

marijuana plants by federal Drug Enforcement 

Agency agents, two California medical marijuana 

users sued numerous federal agencies, arguing 

that the CSA was an unconstitutional overreach 

by Congress and a violation of the Commerce 

Clause.68 � e individuals argued that that their 

actions in connection with marijuana were too 

attenuated to have any e� ect on interstate com-

merce because they were growing marijuana for 

personal medicinal use at a private residence.69 

The Supreme Court disagreed, holding that 

Congress may regulate purely local activity 

where such activity would have a “substantial 

e� ect on supply and demand in the national 

market.”70 Even growing small amounts at home 

for the sole purpose of personal medical use 

qualifies, because the federal government’s 

“failure to regulate that class of activity would 

undercut the regulation of the interstate market 

in that commodity.”71 

Justice Stevens, writing for the majority, 

argued that the actions of even one individual 

growing marijuana at her home could create a 
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black market and a “high demand” for marijuana 

in interstate commerce, although the majority 

noted that Congress never made “particularized 

� ndings” regarding such small amounts.72 To

the Court, Congress’s legitimate interest in

prohibiting all illegal drug production and

possession was paramount, even if the “con-

nection to commerce is not self-evident.”73 In

the end, the fact that the concept of economics 

includes “the production, distribution, and

consumption of commodities” was enough to 

link any individual activity to the larger interstate 

marketplace and halt any questions about the 

constitutionality of the CSA.74

Following Raich, the outlook for existing 

legalized marijuana laws75 appeared dire, as 

Justice O’Connor expressed in her dissent, 

which openly questioned whether the role of 

states as laboratories of democracy was being 

extinguished by the Court’s application of federal 

law.76 Legal scholars agreed and stated that the 

Raich decision would lead to large-scale pre-

emption of state medical marijuana programs.77 

And even assuming that state programs would 

survive for a time following the decision, their 

purpose would be frustrated without giving 

participants the ability to “assert a legal defense 

to prosecution under federal law.”78 

While Justice O’Connor may have been correct 

in asserting that the majority’s opinion in Raich 

represented an erosion of one of the fundamental 

aspects of federalism, her pronouncement and 

the entire decision must be read in the context of 

the Commerce Clause, which unlike preemption, 

is a substantive power granted to Congress.79 

� us, when Justice Stevens reasoned that the 

“Supremacy Clause unambiguously provides 

that if there is any con� ict between federal and 

state law, federal law shall prevail,”80 he was doing 

so within the con� nes of the Commerce Clause 

and in direct response to the plainti� s’ argument 

that acting in accordance with California’s laws 

placed their actions “beyond the ‘outer limits’ of 

Congress’ Commerce Clause authority.”81 � us, 

any argument that Raich supports preemption of 

state marijuana legalization laws misconstrues the 

opinion, which is couched exclusively in terms 

of the Commerce Clause and Congress’s intent 

to obviate the need for the medical necessity 

defense. Finally, in concluding his argument 

on behalf of the majority, Justice Stevens stated, 

“It is beyond peradventure that federal power 

over commerce is superior to that of the States 

to provide for the welfare or necessities of their 

inhabitants.”82 So clearly the question of federal 

preemption of California’s—or any other state’s—

marijuana legalization laws was not before the 

Court and was not addressed in Raich.83

Experience has shown that claims of legalized 

marijuana’s downfall via Raich were greatly 

exaggerated. Rather than faltering, legalization 

e� orts have � ourished, with 20 additional ju-

risdictions enacting comprehensive medical 

marijuana programs and 10 enacting recreational 

marijuana programs since 2005.84 And the federal 

government has yet to bring suit or join existing 

litigation against a state marijuana program. 

Instead of a death knell for marijuana legalization, 

Raich now appears to be an outlier, supporting 

the proposition that the CSA is a constitutionally 

permissible use of Congress’s power under the 

Commerce Clause, and little else.

Potential Challenges to State Schemes
While the constitutionality of state marijuana 

legalization e� orts appears to be on � rm con-

stitutional footing, certain regulatory aspects of 

state marijuana regimes may be ripe for challenge 

and may ultimately be found to be preempted 

by the CSA. � ese include general regulatory 

measures,85 provisions for law enforcement 

officials to return marijuana and parapher-

nalia following raids or arrests,86 state-issued 

registration cards,87 protections against private 

discrimination and private civil sanctions,88 and 

state-run dispensaries and cultivations centers.89

Conclusion
Today, state marijuana legalization appears 

to be an unstoppable force, with more states 

adopting laws every year and public sentiment 

favoring legalization at an all-time high.90 Based 

on the number and diversity of states91 adopting 

legalization programs, and the lack of precedent 

to support federal preemption, we are left with 

the Ninth Circuit’s comments about Raich 

upon rehearing: 

For now, federal law is blind to the wisdom 

of a future day when the right to use medical 

marijuana to alleviate excruciating pain may 

be deemed fundamental. Although that day 

has not yet dawned, considering that during 

the last ten years eleven states have legalized 

the use of medical marijuana, that day may 

be upon us sooner than expected.92

Without the power of preemption, that 

day is likely coming much sooner than once 

thought possible.  
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