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Ethical
Considerations

When Using

Freelance Legal
Services

BY SARAH COLEMAN

Both freelance lawyers and hiring lawyers should address ethical issues before
and during the course of the representation. This article explores the major ethical
issues associated with outsourcing legal work to a freelance lawyer.
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eflective of the growing “gig econo-
my,” lawyers are increasingly working
on a freelance basis. The freelance
law model is compatible with the
Colorado Rules of Professional Conduct (Colo.
RPC or Rules) so long as the lawyers involved in
the freelance relationship identify and address
ethical issues throughout the course of the
relationship. With common sense and diligence,
a freelance legal services relationship can
provide significant benefits to the freelance
lawyer, the hiring lawyer, and the client.

A freelance relationship involves multiple
ethical issues, including conflicts of interest,
confidentiality, proper handling of compensa-
tion arrangements between the freelance lawyer
and the hiring lawyer (and between the lawyers
and client), and appropriate supervision of the
freelance lawyer’s work. This article examines
the basics of a freelance relationship and pro-
vides guidance for handling these potentially
thorny but manageable areas of professional
responsibility.

The Basics of Freelance Legal Services
Lawyers form a freelance relationship when a
non-employee lawyer is retained to provide legal
services by another lawyer or law firm on behalf
of their clients.! This is often done through an
independent contractor agreement between
the freelance lawyer and the hiring lawyer or
firm. Although the freelance lawyer generally
provides legal services directly to the hiring
lawyer, the freelance lawyer actually represents
the hiring lawyer’s clients.?

The non-employee lawyer may be called a
temporary lawyer, contract lawyer, or freelance
lawyer. Opinions from the Colorado Bar Associa-
tion (CBA) Ethics Committee and American Bar
Association (ABA) Standing Committee on Ethics
and Professional Responsibility use these terms
interchangeably. Although the terms are largely
synonymous, they may carry slightly different
connotations. For example, the term “contract
lawyer” may imply that the lawyer is working
through a placement agency or other third
party. In contrast, the term “freelance lawyer”
may imply that the lawyer works with many
other lawyers as an independent contractor
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without the use of an intermediary, while the
term “temporary lawyer” may imply that the
relationship between the freelance lawyer and
the hiringlawyer is of short duration. This article
uses the term “freelance lawyer” to include all
of these concepts.

The other half of the freelance legal services
equation is the hiring lawyer or law firm that
represents a client and hires the freelance lawyer
to provide legal services in a non-employment
relationship. The hiring lawyer may be called a
retaining lawyer, engaging lawyer, outsourcing
lawyer, or hiring lawyer. These terms likewise are
generally synonymous and the ethics opinions
use them interchangeably. The terms also
apply when a firm, rather than an individual
lawyer, contracts with the freelance lawyer in an
independent contractor, temporary, or freelance
relationship. This article uses the term “hiring
lawyer” to refer to a lawyer or firm that hires
the freelance lawyer to work on client matters.
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A freelance lawyer and hiring lawyer can
work together in a variety of ways to best serve
their needs and their client’s needs. For exam-
ple, a hiring lawyer could use a legal services
placement agency to retain a freelance or
temporary assignment lawyer, such as when a
law firm outsources a document review project
for a client. Additionally, a hiring lawyer could
directly contract with the freelance lawyer to
work as an independent contractor. Further, the
hiringlawyer could have an ad hoc arrangement
with the freelance lawyer, which would allow
the freelance lawyer to cover temporary or
short-term assignments when needed.

A freelance relationship also affords flexi-
bility for the conditions under which the legal
work will be performed. For example, in a more
traditional model, the freelance lawyer could
work in the hiring lawyer’s office, sharing the
hiring lawyer’s office space, equipment, and
support staff. Alternatively, the hiring lawyer
could contract with the freelance lawyer to
work remotely and never share a physical space,
computer resources, or staffing resources with
the hiring lawyer.

A freelance relationship may also provide
flexibility in terms of the duration and scope
of the work. For example, a hiring lawyer may
contract with the freelance lawyer to have an
ongoing, year-over-year relationship. Or a
hiring lawyer may need the freelance lawyer
for one or a few specific projects. Additionally,
a hiring lawyer may contract with the freelance
lawyer to work together on many client matters.
Alternatively, the hiring lawyer and freelance
lawyer may have just a one-case or one-project
relationship.

Generally speaking, and subject to the
conflicts analysis addressed below, the freelance
lawyer would have the flexibility to work for
many different hiring lawyers simultaneously. In
certain circumstances, the hiring lawyer might
contract to work exclusively with the freelance
lawyer during the term of their relationship, such
aswhen the freelance lawyer works full-time on
a discovery or document review project for a
fewweeks or months. The inherent flexibility of
the freelance law relationship is often attractive
to both parties.
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Client-Lawyer Relationship

A critical first step in evaluating whether a
freelance relationship complies with the Rules
is evaluating whether the freelance relationship
between the hiring lawyer and the freelance
lawyer creates a client-lawyer relationship. Atfirst
blush, it may be tempting for the participants in
such arelationship to conclude that there isno
client-lawyer relationship. After all, the hiring
lawyer is contracting with the freelance lawyer
to provide legal services to the hiring lawyer’s
clients, not retaining the freelance lawyer as
the hiring lawyer’s own counsel for the hiring
lawyer’s own legal need.

As tempting as it may be to believe that no
client-lawyer relationship exists, all partici-
pants in a freelance legal services relationship
should reject that idea. CBA Formal Ethics
Opinion 105 unambiguously explains that a

client-lawyer relationship exists between a
freelance lawyer and the hiring lawyer’s (or
firm’s) client notwithstanding the temporary
nature of the relationship, the limited scope of
therepresentation, or the intermediary presence
of the hiring law firm.? Thus, a freelance lawyer
forms a client-lawyer relationship with the hiring
lawyer’s (or firm’s) client even if the freelance
lawyer and the client never meet, if the freelance
lawyer handles only minor or limited tasks on
behalf of the client, or if the hiring lawyer does
not disclose the use of the freelance lawyer to
the client.

The predicate that the freelance lawyer forms
a client-lawyer relationship with the hiring
lawyer’s client drives the rest of the analysis under
the Rules. The existence of a client-lawyer rela-
tionship means that the freelance lawyer owes
the hiring lawyer’s client all of the obligations

applicable to a client-lawyer relationship under
the Rules applicable to lawyers representing
clients.? For example, the freelance lawyer
owes the obligation to ensure competence in
performing the requested legal work.® Likewise,
a freelance lawyer must ensure that she
= diligently handles the client matters,®
= ensures reasonable communication
between the lawyer and client,”
= does not reveal information relating to
the representation,® and
= avoids conflicts of interests with current® or
former™ clients, including circumstances
where the freelance lawyer’s personal
needs or relationships with other hiring
lawyers may create a “significant risk
that the representation [needed by the
hiring lawyer’s client] will be materially
limited ... "
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Freelance Legal Services Compared

to Limited Scope Representation

The growing trend of lawyers providing un-
bundled legal services, which is also known as
limited scope representation, is one example
of the growth of the gig economy in the legal
profession. Clients and lawyers are increasingly
using the limited scope model for on-demand,
efficient, and cost-effective representation.

Rule 1.2(c) allows a lawyer and client to
agree to limit the scope or objectives of the
representation the lawyer provides to the client.'
The limitation must be reasonable and the client
must give informed consent.” Colorado’s Rules
of Civil Procedure state that alawyer may provide
unbundled legal services to a pro se party by
filing a notice of limited appearance for specified
proceedings and may file a notice of completion
of limited appearance, which terminates the
lawyer’s appearance without further action
by the lawyer or the court." Lawyers may also
ghostwrite pleadings or appellate briefs for
a self-represented litigant, subject to certain
specific limitations.'

The U.S. District Court for the District of Col-
orado, however, specifically excludes Rule 1.2(c)
from the standards of professional responsibility
applicable in its court.’ In the federal court in
Colorado, counsel must move for leave to provide
limited scope representation.'” Specifically,
the lawyer must file an Entry of Appearance to
Provide Limited Representation.'® If the court
permits the limited scope representation, it
will enter an order that defines the scope of the
representation and requires further approval of
any changes in the scope of the representation.'

The traditional “full bundle” oflegal repre-
sentation consists of “gathering facts, advising
the client, discovering the facts of the opposing
party, performing legal research, drafting cor-
respondence and documents, negotiating, and
representing the client in court”* In contrast,
unbundled legal services focus on the lawyer (1)
providing litigation support to pro se litigants,
(2) assisting pro se litigants with preparing
pleadings or court documents, (3) providing
other non-litigation advice to pro se litigants, and
(4) assisting clients with transactional matters.?!

There are many similarities between provid-
ing freelance legal services and unbundled legal
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services, and both services may be performed
simultaneously. Generally, all of the Rules
relating to representation of a client apply to
lawyers providing unbundled legal services,
regardless of the limited scope or temporary
duration of the representation.?

When a lawyer provides unbundled legal
services, the client and lawyer will discuss the
services that the lawyer may provide and the
client may choose only some of the services
rather than the full bundle of services involved
in a traditional representation.”® Depending
on the terms of the hiring lawyer’s and the
freelance lawyer’s agreement, the delivery of
legal services in a freelance model may operate
in a similar way—itis a la carte representation.
The hiring lawyer may retain the freelance lawyer
for very limited legal services, such as drafting
one pleading or researching and analyzing one
legal issue. Alternatively, the hiring lawyer may
retain the freelance lawyer to work more like an
associate in the traditional full bundle model.
Generally, the principal difference between
freelance legal services and unbundled legal
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services is that in the freelance model, there is
an intermediary between the freelance lawyer
and the client—the hiring lawyer.

As with unbundled legal services, the free-
lance lawyer and hiring lawyer should carefully
define the scope of the representation and the
services provided.* A well-drafted agreement
between the hiring and freelance lawyers will
note the specific tasks that the freelance lawyer
will undertake, when they should be undertaken,
how they will be communicated to the client,
and how the services will be compensated. With
both unbundled legal services and freelance
legal services, it is crucial that all of the parties
(the client, the hiring lawyer, and the freelance
lawyer) understand who is responsible for
undertaking certain actions, meeting deadlines,
ensuring filing, and arranging service. In the
freelance context, the freelance lawyer may
rely on the hiring lawyer to communicate
information to the client. Those expectations
should be communicated clearly in writing.

A freelance lawyer, like a lawyer providing
unbundled legal services, must provide compe-
tentrepresentation * and should ensure that any
agreement with the hiringlawyer does not create
limitations that would impair the obligation
to provide competent representation to the
client. In both the freelance and the unbundled
context, lawyers should be wary of limitations
placed on their ability to represent clients or
personal limitations (such as unreasonable
time limitations) that could impair their ability
to provide competent advice.*

Disclosure and Informed Consent
The hiring lawyers, who have the direct cli-
ent-lawyer relationship, have an obligation
to communicate to the client information “to
the extent reasonably necessary to permit the
client to make informed decisions regarding the
representation.”?” Further, under Rule 1.5(b),
the lawyer with the direct relationship with the
client (i.e., the one who has the fee agreement
with the client) must also communicate “the
basis or rate of the fee and expenses” charged
to the client when the lawyer has not regularly
represented the client.

Many lawyers in the role of a hiring lawyer
incorrectly assume that they must notify their
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client every time they use a freelance lawyer.
There is no such bright-line rule. Instead, hiring
lawyers must evaluate what they need to disclose
to their clients regarding the use of freelance
lawyers, such as the identity of the freelance
lawyer and how much the services will cost. If
disclosure is required or warranted, the hiring
lawyer should promptly inform the client and
obtain consent.* The three major considerations
in the disclosure analysis are the financial
arrangements between the hiring lawyer and
freelance lawyer, the level of supervision the
hiring lawyer exercises over the freelance lawyer,
and the impact that the use of the freelance
lawyer has on the representation.

Financial Arrangements

The hiring lawyer and freelance lawyer must
evaluate the financial arrangement between
them. A client must give informed consent to
fee-splitting.*® If lawyers divide fees among
themselves but are not practicing in the same
firm,* such a division is permitted only if the
lawyers assume joint responsibility or if the
division of the fee is proportional to the rep-
resentation, the client gives informed consent
in writing, and the total fee is reasonable.?
Because the freelance lawyer and hiring lawyer
are usually not in the same firm, many lawyers
incorrectly assume that Rule 1.5(d) will always
require disclosure for freelance legal services.
Although the freelance lawyer and hiring lawyer
often will not be in the same firm, it does not
necessarily follow that the freelance lawyer’s
compensation constitutes a “division of fees”
that requires informed client consent.

The hiring lawyer and freelance lawyer must
determine whether theyin fact are dividing legal
fees.® “A division of fee is a single billing to a
client covering the fee of two or more lawyers
who are notin the same firm.”* Fee-splitting in
the freelance law context usually arises when
the freelance lawyer’s “compensation is directly
tied to or dependent on the client’s payment of
fees,”** for example, when the gross fee paid by
the client is split between the hiring lawyer and
the freelance lawyer, the freelance lawyer takes
a portion of contingent fees, or the freelance
lawyer takes a portion of non-contingent fees
paid by the client. If the financial arrangement

40 | COLORADOLAWYER | JUNE 2018

constitutes fee-splitting, disclosure to the client
is required.

If the hiring lawyer or firm is obligated to
pay the freelance lawyer for the freelance legal
services regardless of whether the hiringlawyer’s
client pays, the arrangement is not governed by
Rule 1.5(d). Some examples of arrangements
that do not constitute fee-splitting include:

(1) the firm agrees to pay the temporary

lawyer an hourly rate for the temporary

lawyer’s services; (2) the firm agrees to
pay the temporary lawyer a flat rate per
day or week; (3) the firm agrees to pay the
temporary lawyer a fixed fee for a project.*

If the financial arrangement between the
hiringlawyer and the freelance lawyer does not
constitute fee-splitting, Rule 1.5(d) does not
require disclosure of the freelance relationship
to the client.

Hiring Lawyer’s Supervision
The hiring lawyer and freelance lawyer must
also evaluate the level of supervision, if any,
that the hiring lawyer will exercise over the
freelance lawyer.* If the freelance lawyer works
independently and without the hiring lawyer’s
supervision, the hiring lawyer must disclose
the use of the freelance lawyer to the client and
obtain consent.*” The client cannot be deemed
to have consented to having an independent
lawyer involved in their case.®
Conversely, if the hiring lawyer supervises
the freelance lawyer’s activities and work or
adopts the freelance lawyer’s work as his own,
no disclosure is required.* In this case,
[the] client who retains a firm expects that
thelegal services will be rendered by lawyers
and other personnel closely supervised by
the firm. Client consent to the involvement
of firm personnel and disclosure to those
personnel of confidential information nec-
essary to the representation is inherent in
the act of retaining the firm.*

Freelance Lawyer’s Impact

on the Representation

Finally, the hiring lawyer and freelance lawyer
must evaluate whether the use of a freelance
lawyer constitutes a significant development in
the representation. Lawyers must communicate

with their clients about the status of the legal
matter.*! This includes significant developments
that affect the substance of the representation
or timing.** This is necessarily a fact-dependent
inquiry. For example, if a freelance lawyer
moves from performing a specific or limited
project to providing substantive and ongoing
litigation support, that change is probably a
significant development requiring disclosure.
On the other hand, it may not be a significant
development requiring disclosure when a
freelance lawyer provides limited legal research
on a straightforward issue.

Although a few bright-line rules require
disclosure, there is no rule prohibiting dis-
closure. Many of the Rules promote open
communication and transparency in the
client-lawyer relationship. The hiring lawyer
must use professional judgment to assess
the client’s reasonable expectations and the
nature of the freelance lawyer’s services. If the
hiring lawyer reasonably believes that using a
freelance lawyer would materially affect the
client’s expectations, the hiring lawyer must
disclose the use of the freelance lawyer.*

Based on the standards addressed above,
if there is a duty to disclose the nature of the
relationship between the hiring lawyer and
the freelance lawyer to the client, the client
must give informed consent. Informed consent
requires that the hiring lawyer communicate
sufficient information and an explanation of
both the risks and alternatives to using a free-
lance lawyer.* Ifinformed consent is required,
the hiring lawyer must promptly notify the
client.* When communicating about the risks
of using a freelance lawyer, the hiring lawyer
may wish to discuss with the client conflicts
of interest, competency, supervision, and
confidentiality issues. When communicating
about the alternatives to using a freelance
lawyer, the hiring lawyer may wish to discuss
workload, availability, fees, and specialization
with the client.

Conflicts of Interest

Perhaps the most significant risk faced by both
hiring lawyers and freelance lawyers is conflicts
of interest. The freelance relationship includes
serious conflicts of interest traps for the unwary.



As discussed above, freelance lawyers are
governed by all of the Rules applicable to lawyers
representing clients, including the conflict of
interest rules.*® A lawyer may not represent a
clientif there is a concurrent conflict of interest.*”
A concurrent conflict exists if the representation
of one client is directly adverse to another client,
even if the matters are unrelated.*® A concurrent
conflict also exists if the representation of one
client will be materially limited by the lawyer’s
responsibility to another client, a third party, or
the lawyer’s personal interests.* These conflicts
of interest can be waived by a client who gives
informed consent if the elements in Rule 1.7(b)
(1) to (4) are satisfied.®

Additionally, alawyer who has represented
a client cannot later represent another person
in “the same or substantially related matter in
which that person’s interests are materially ad-
verse to the interests of the former client”*' Like
concurrent conflicts of interest, former-client
conflicts can be waived by a client who gives
informed consent.*

Before undertaking representation and
forming a client-lawyer relationship, the
freelance lawyer and hiring lawyer both must
identify concurrent and former-client conflicts
of interest, and, if necessary, obtain a waiver
from the client(s). The hiring lawyer should
provide the freelance lawyer with all of the
information necessary to evaluate potential
conflicts of interest, including the name of the
client, opposing parties, related parties, and
associated counsel, as well as the substance
of the matter.®

Lawyers participating in freelance legal
services also should be aware of the potential
that conflicts of interest may be imputed between
the hiringlawyer and the freelance lawyer if they
are deemed to be “associated in a firm.” When
lawyers are deemed to be in a firm, neither lawyer
can represent a client if either one practicing
alone would be prohibited from doing so0.>*

Freelance lawyers and hiring lawyers have
amutual interest in avoiding imputed conflicts
of interest, which could have significant conse-
quences. If the freelance lawyer is deemed to
be associated with multiple hiring law firms,

then the current and former clients of each

firm mightbe deemed the current and former

clients of the [freelance] lawyer and of all the
other firms with which the [freelance] lawyer
is associated. In that situation, a firm could
face disqualification if one ofits clients were
adverse to the client of another firm with
whom the [freelance] lawyer is associated,
even if the [freelance] lawyer did not work
on any matter for any client.*

Obviously, imputation of a conflict of interest
could pose significant costs to the client, the
hiring lawyer, and the freelance lawyer.

Lawyers can avoid imputed conflicts of
interest by carefully evaluating when a freelance
lawyer will be deemed associated with the hiring
lawyer’s firm. Three factors are generally used

in determining whether a freelance lawyer and
hiring lawyer are “associated” in a firm. The first
and most important factor is confidentiality,
which focuses on whether the freelance lawyer
has access to the hiring lawyer’s (or firm’s)
confidential information of other clients whom
the freelance lawyer is not representing.*®

The second factor focuses on how the free-
lance lawyer is presented to and perceived by
those outside the relationship between the
hiring lawyer and the freelance lawyer.” What
clients, opposing counsel, courts, and third
parties think about the freelance lawyer is
important. For example, if a court or opposing
counsel reasonably believes that the freelance

BEST PRACTICES TO AVOID
IMPUTED CONFLICTS OF INTEREST

DO

* screen the freelance lawyer from any confidential information related to

the hiring firm’s other clients.

* document the steps taken to ensure effective screening.

¢ password protect files if the freelance lawyer has access to the firm’s
server (or better yet, do not give the freelance lawyer access to the

server).

* keep accurate records of all clients and matters that the freelance lawyer

has worked on.

¢ maintain separate working environments.

¢ hold the freelance lawyer out as an independent contractor working for
the lawyer or law firm on a limited basis.

* issue the freelance lawyer a W-9/1099.

DO NOT

¢ discuss with the freelance lawyer any client matter that he or she is not

working on.

¢ involve the freelance lawyer in meetings where other clients or matters

are discussed.

* allow the freelance lawyer to use the firm’s letterhead.

¢ hold the freelance lawyer out as an employee, associate, or of counsel.

¢ imply that the freelance lawyer is associated with the firm.

« allow the freelance lawyer access to other clients’ files or confidential

information.
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lawyer is the hiring lawyer’s associate (perhaps
because court filings say so), then an associated
counsel relationship may exist.

The third factor, sometimes called a function-
al analysis, focuses on the function the hiring
and freelance lawyer are serving. This factor
examines the specific facts, circumstances, and
arrangements between the freelance lawyer
and hiring lawyer.’® The ABA and CBA ethics
committees have adopted this functional analysis
approach, which is a fact-driven inquiry.

Confidentiality

Lawyers owe duties of confidentiality. Rule
1.6(a) provides that “[a] lawyer shall not reveal
information relating to the representation of a
client unless the client gives informed consent,
the disclosure is impliedly authorized in order to
carry out the representation, or the disclosure is
permitted by paragraph (b).”* This confidenti-
ality obligation applies in the freelance context
to disclosure to the client based on the level
of the hiring lawyer’s supervision, the hiring
lawyer’s obligations, and the freelance lawyer’s
obligations.

The level of supervision, if any, that the
hiring lawyer exercises over the freelance lawyer
directly impacts whether the hiring lawyer may
share confidential client information with the
freelance lawyer without first getting the client’s
informed consent. In addition to the specific
but narrow exceptions contained in Rule 1.6(b),
Rule 1.6(a) generally allows a lawyer to disclose
information relating to the representation of a
clientifthe client gives informed consent or the
disclosure is impliedly authorized. When the
hiring lawyer supervises or works closely with
the freelance lawyer, the hiring lawyer probably
is impliedly authorized to share confidential
information with the freelance lawyer as part
of the representation because, as discussed
above, sharing information necessary to the
representation is impliedly authorized. That
assumes, however, the relationship between the
hiring firm and the freelance lawyer involves “a
high degree of supervision and control.”*

Conversely, when the hiring lawyer does not
exercise supervision over the freelance lawyer,
the hiring lawyer should get client consent to
disclosure of confidential information to the
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freelance lawyer. If the relationship between
the hiring firm and the freelance lawyer is
“attenuated,” the hiring lawyer should not share
information relating to the representation of
the client without the client’s consent.® “The
implied authorization of Rule 1.6(a) . . . to share
confidential information within a firm does not
extend to outside entities or individuals over
whom the firm lacks effective supervision and
control”® If informed consent is necessary,
the hiring lawyer must provide the client with
adequate information about the risks and
alternatives.®

Rule 1.6(c) imposes additional obligations
on the hiring lawyer, including the duty to take
reasonable action to prevent the disclosure
of client information.® Rule 1.6(c) has two
applications in the freelance law context. First,
to avoid imputed conflicts of interest, the hiring
lawyer should screen the freelance lawyer from
allinformation relating to the firm’s other clients
for whom the freelance lawyer is not doing
work.® Second, the hiring lawyer should take
steps to protect information relating to the
representation of a client when outsourcing
services, whether legal or nonlegal. When con-
tracting with the freelance lawyer, the hiring
lawyer should evaluate processes to ensure
compliance with ethical obligations.® To meet
this obligation, the hiring lawyer should consider
entering into a confidentiality agreement with the
freelance lawyer, either as part of a compensation
arrangement with the freelance lawyer or in a
stand-alone agreement.®’

Rule 1.6(a) also imposes obligations on the
freelance lawyer. If the freelance lawyer is deemed
to be associated with the hiring lawyer’s firm,
the freelance lawyer cannot disclose information
related to the representation of the firm’s clients,
regardless of the source of the information.®
The freelance lawyer, however, has more limited
obligations when not deemed associated with the
hiring firm. In that circumstance, the freelance
lawyer is limited to “not revealing (1) information
relating to the representation of any client for
whom the temporary lawyer is working, and
(2) information relating to the representation
of other firm clients only to the extent that the
temporary lawyer in fact obtains the information
as aresult of working with the firm.”*

Billing Clients for

Freelance Legal Services

A freelance arrangement affords flexibility in
handling compensation to the freelance lawyer
and billing the client. A hiring lawyer can either
pass on the freelance lawyer’s invoice to clients
aslegal fees or as an expense. Neither the Model
Rules of Professional Conduct nor the Colo. RPC
addresses this choice, and it “does not seem to
be a matter of ethics””

Although this choice is not a matter of
ethics, there are important ethical obligations to
which both the hiring lawyer and the freelance
lawyer should attend. For example, if the hiring
lawyer bills clients for freelance legal services
aslegal fees, Rule 1.5 provides the fees must be
reasonable. Notwithstanding this fundamental
rule, lawyers can make a profit from their legal
services.”t Under certain circumstances, the
hiring lawyer can impose a surcharge on the
freelance legal services. A “surcharge” occurs
when the hiring lawyer charges the client more
for the freelance lawyer’s work than the cost
incurred by the hiring lawyer for obtaining the
work.” To impose a surcharge, the freelance
legal services must be billed to the client as
legal fees.”

The hiring lawyer can impose a surcharge
whether or not the use of the freelance lawyer
has been disclosed to the client.”* The hiring
lawyer does not have a duty to disclose the
surcharge if the hiring lawyer either supervises
the freelance lawyer or adopts the work of the
freelance lawyer.” If the hiring lawyer imposes
asurcharge, the client should have areasonable
expectation that the hiringlawyer has supervised
the freelance lawyer.” Essentially, if the hiring
lawyer has taken the time to supervise the
freelance lawyer or taken the risk of adopting
the work of the freelance lawyer, the surcharge
is compensation for taking that risk.

Many hiring lawyers incorrectly assume
that they must disclose the freelance lawyer’s
compensation to their clients. The CBA and
ABA ethics committees, however, have expressly
rejected that assumption.”” The committees
have opined that the financial arrangement
between a hiring lawyer and a freelance lawyer
is analogous to the one between a firm and an
associate. The firm charges the client an hourly



rate for the associate’s work. Although part of
that hourly rate covers the associate’s salary and
benefits, another part covers the firm’s overhead
and areasonable expectation of profit. The firm
typically does not disclose an expectation of
profit in its fee breakdown to the client in a
traditional client-lawyer relationship. Likewise,
in a freelance relationship, the hiring lawyer (or
firm) “does not have a duty to disclose to the
client the amount paid to the [freelance] lawyer
or the profits made from using the [freelance]
lawyer as long as the financial arrangement
does not constitute fee-splitting under Colo.
RPC 1.5(d)” and the total fee is reasonable.™
The hiring lawyer can markup the freelance
lawyer’s work as it would with an associate of
the firm. Thus, freelance lawyers may be a profit
source for the savvy hiring lawyer.

A hiring lawyer can also choose to pass on
the freelance lawyer’s invoice to the client as
an expense. When billed as an expense, the
hiring lawyer cannot impose a surcharge and
the bill to the client cannot exceed the cost
incurred by the hiring lawyer for obtaining the
freelance legal services.” Because freelance
lawyers often charge a much lower hourly rate
than lawyers in a firm directly representing
clients, hiring lawyers can use freelance legal
services to provide their modest means clients
with cost-effective representation and access
to justice.

Supervising a Freelance Lawyer
As briefly explained above, the level of super-
vision that the hiring lawyer exercises over the
freelance lawyer is relevant to several issues,
including whether the hiring lawyer (1) must
disclose the use of the freelance lawyer to
the client, (2) can impose a surcharge for the
freelance lawyer’s work, and (3) can disclose
confidential clientinformation to the freelance
lawyer without client consent. But what does
supervision of a freelance lawyer entail? The
answer to this question is fact-dependent.
“Alawyer having direct supervisory authority
over another lawyer shall make reasonable
efforts to ensure that the other lawyer con-
forms to the Rules of Professional Conduct.”%
Thus, the hiring lawyer who is supervising
the work should take measures to ensure that

the freelance lawyer observes the duties of
competency, loyalty, confidentiality, and other
ethical obligations.

Further, all lawyers must act competently,
regardless of the scope of the representation or
the method of service delivery.®! “Competent
representation requires the legal knowledge,
skill, thoroughness, and preparation reasonably
necessary for the representation.”®? Because
competency is a core ethical duty, hiring lawyers
must ensure that they hire competent lawyers.®

Lawyers must also act with reasonable
diligence and promptness.® Failure to exercise
the required diligence can have serious negative
consequences for both the lawyer and the client.
Improved workload management or workflow
can be an important benefit of using freelance
legal services. Engaging a freelance lawyer
allows the hiring lawyer to outsource overflow
work to another lawyer and maintain diligence
and promptness. Further, when a hiring lawyer
selects a competent and experienced freelance
lawyer, the supervisory obligations should not
be unduly onerous.

Hiring lawyers should use these best prac-
tices when hiring a freelance lawyer:

= evaluate the freelance lawyer’s educa-

tional background;

= verify that the freelance lawyer is licensed

and in good standing;

= assess the freelance lawyer’s professional

experience and expertise;

= conductreference checks on the freelance

lawyer;

= assess the freelance lawyer’s character;

= askabout the freelance lawyer’s conflicts

screening system; and

= askabout the freelance lawyer’s measures

to ensure confidentiality.

The hiring lawyer should appropriately
supervise the freelance lawyer during the
relationship. Appropriate supervision includes

= clearly defining the scope of services;

= communicating in writing about each

lawyer’s responsibilities for meeting
deadlines, filing pleadings, arranging
service, and other matters;

= periodically checking in with the freelance

lawyer regarding the status of the matter;
= evaluating the freelance lawyer’s expe-
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rience and ability to work more inde-
pendently;

= proposing remedial actions if necessary;
and

= being available for the freelance lawyer
to ask questions, brainstorm, and discuss
the matter.

Fee Agreements

The Rules generally do notrequire lawyers to use
written fee agreements or engagement letters in
all circumstances; these are required only where
the clientis new or there is a change to the basis
or rate of the fee.® It is a safer practice, however,
to use written fee agreements. A well-drafted fee
agreement defines the parties’ expectations and
sets forth aspects of law firm management and
billing to the client. This is equally true in the
freelance law context, and both lawyers should
enter into a written compensation agreement.
A compensation agreement between the hiring
lawyer and freelance lawyer should contain terms
identifying the scope of the representation, how
billing will be handled, who has supervisory
responsibility, conflicts, confidentiality, that
the agreement is an independent contractor
agreement, and require malpractice insurance.
Depending on the particular relationship be-
tween the hiringlawyer and the freelance lawyer,
other terms (such as provision of temporary office
space, mentoring, or computer equipment) may
be relevant and should be addressed.

Scope of the Representation

Itis crucial that all of the parties are on the same
page about the scope of services and which party
isresponsible for certain actions. The parties to
the agreement—the hiring lawyer and freelance
lawyer—should be as specific as possible. They
should use exclusions. Further, as the scope of
the freelance lawyer’s representation changes,
the lawyers should use an addendum to the
fee agreement to document an expanded or
modified scope of services. It is important that
the agreement between the hiring lawyer and
the freelance lawyer define the work product
that the freelance lawyer should produce. If
the hiring lawyer limits the time the freelance
lawyer should spend on a project, the agreement
should include this limitation.
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PROFESSIONAL CONDUCT AND LEGAL ETHICS

Billing

The agreement between the hiring lawyer and
the freelance lawyer should clearly identify the
nature and terms of the compensation to be
paid to the freelance lawyer, such as the hourly,
weekly, or per project rate. The agreement
should also identify when payment is due and
whether payment is subject to any conditions.
If the lawyers want to avoid the risk that the
freelance relationship is deemed fee-splitting,
the agreement between the hiring lawyer and
freelance lawyer should state clearly that the
hiring lawyer is obligated to pay the freelance
lawyer regardless of client payment.

Supervisory Responsibility

The agreement between the hiring lawyer and
freelance lawyer should clearly identify the
supervisory responsibilities the hiring lawyer
will have, if any. The agreement should address
how the freelance lawyer’s work product will be
adopted by the hiring lawyer. For the reasons
explained above, it may be a good idea for the
agreement to state that the hiring lawyer is
ultimately responsible for the representation
of the client and the legal services provided
to the client.

Conflicts Screening

In the agreement between the hiring lawyer
and freelance lawyer, the hiring lawyer should
verify that she has provided the freelance lawyer
with information adequate to evaluate conflicts
of interest. The freelance lawyer should verify
that he performed a conflicts check, and either
did notidentify any conflicts of interest or that
any conflicts have been effectively waived by
the client with informed consent provided in
writing.

Confidentiality

To avoid imputed conflicts of interest, the
agreement between the hiring lawyer and
freelance lawyer should state that the hiring
lawyer is providing the freelance lawyer with
only the information necessary for that par-
ticular representation. The agreement should
also state that the freelance lawyer does not
have access to the hiring lawyer’s (or firm'’s)
files for other clients.

Independent Contractor Status

To avoid potential issues that would arise from
an employment relationship, the agreement
between the freelance lawyer and hiring lawyer
should state that the freelance lawyer is an
independent contractor. In doing so, the agree-
ment should clarify that the freelance lawyer
is working for the hiring lawyer on alimited or
temporary basis and the working relationship
does not constitute an employer-employee
relationship. The agreement also should clarify
that the freelance lawyer will be compensated
on a W-9/1099 basis and that those tax forms
will be provided by the hiring lawyer to the
freelance lawyer at the appropriate time.

Malpractice Insurance

Although not required, the freelance lawyer
and the hiring lawyer should both carry mal-
practice insurance. If the freelance lawyer and
hiring lawyer carry malpractice insurance, the
insurance coverage should be stated in the fee
agreement. If the freelance lawyer is covered by
the hiring lawyer’s malpractice insurance as an
independent contractor, that coverage should
be verified and identified in the fee agreement.

Conclusion

Freelance arrangements can provide cost-ef-
fective and timely representation to clients,
while also benefiting the hiring lawyer and
freelance lawyer. Freelance legal services can be
individually tailored to meet the needs and best
interests of lawyers and clients, provided that
lawyers carefully address basic ethical issues
throughout their relationship. Fee agreements
should be used to proactively address ethical
issues and define the freelance relationship. @

Sarah Coleman is an attorney with
Coleman Law, which provides litiga-
tion support and legal research and
writing services to Colorado lawyers
on a freelance basis—(970) 331-0815,
sarah@colemanlaw.org, www.colemanlaw.org.

Coordinating Editors: Stephen G. Masciocchi,
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