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Negligent
Entrustment of
Guns and Other
Dangerous
Instrumentalities
BY A N T HON Y V IOR ST

This article discusses the tort of negligent entrustment, including elements of the claim and relevant defenses,
as it relates to damages caused by guns and other dangerous instrumentalities.

T

he misuse of guns is a topic that
appears in the news media on
an almost-daily basis. Clearly an
individual who misuses a gun or
other dangerous instrumentality is subject to
potential civil liability for such misconduct.
In addition, if the individual or entrustee obtained the instrumentality from a third party
or entrustor, that entrustor is also subject to
potential civil liability under the doctrine of
negligent entrustment. This doctrine is based
on the principle that a person should not
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entrust a dangerous instrumentality to an
unfit individual who may use it in a manner
involving an unreasonable risk of harm to that
individual or others. The “crux of the negligence
is the knowledge of the entrustor of the youth,
inexperience, known propensity for reckless
and irresponsible behavior, or other quality
of the entrustee, indicating the possibility that
the entrustee will cause injury.”1 If the supplier
of a dangerous instrumentality permits its use
by a person that the supplier knows, or has
reason to know, is unfit to have control over

it, the supplier will be held accountable for all
causally related injuries to others.
Defining Negligent Entrustment
The elements of a claim of negligent entrustment
are set forth in sections 308 and 390 of the
Restatement (Second) of Torts2 (hereinafter
“Restatement”):
					
Section 308
It is negligence to permit a third person
to use a thing or to engage in an activity

which is under the control of the actor, if
the actor knows or should know that such
person intends or is likely to use the thing
or to conduct himself in the activity in such
a manner as to create an unreasonable risk
of harm to others.
					
Section 390
One who supplies directly or through a
third person a chattel for the use of another
whom the supplier knows or has reason
to know to be likely because of his youth,
inexperience, or otherwise, to use it in a
manner involving unreasonable risk of
physical harm to himself and others whom
the supplier should expect to share in or be
endangered by its use, is subject to liability
for physical harm resulting to them.
Comment b to section 390 describes this
rule as a special application of the rule stated
in section 308.
Evolution of the Tort in Colorado
Before formally recognizing the tort of negligent
entrustment, Colorado appellate courts and
their federal counterparts informally acknowledged the viability of such a claim. For example,
in the 1920 case Dickens v. Barnham,3 plaintiff
Barnham was injured by a bullet discharged
from a rifle fired by Lloyd Dickens, an 8-year-old
boy. Lloyd’s father, William Dickens, was found
liable for Barnham’s injuries, because he had
taken no steps to make the gun inaccessible
to the children in the home. Upholding this
judgment, the Colorado Supreme Court noted
that “[a] father may be liable on the ground that
his own act in permitting the child to have access
to some instrumentality potent for mischief is,
in view of the child’s want of capacity properly
to manage it, the proximate cause of the injury.”4
Thereafter, in the 1979 case Douglass v. Hartford
Insurance Co.,5 the Tenth Circuit upheld the
federal district court’s determination that the
Colorado appellate courts would recognize
the tort of negligent entrustment. Noting that
“[n]egligent entrustment is a common law tort,
recognized in virtually every state,”6 and that
the Dickens case concerned a claim equivalent
to negligent entrustment, the Tenth Circuit
had “no problem holding Colorado would
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”
recognize a complaint based on negligent
entrustment . . . .”7
In 1983, in Hasegawa v. Day,8 the Colorado
Court of Appeals “expressly adopt[ed] negligent
entrustment as a theory of liability in this state.”9
Finally, in 1992, in Casebolt v. Cowan,10 the Colo-

rado Supreme Court expressed a formal position
regarding the tort of negligent entrustment,
“confirm[ing] that the doctrine of negligent
entrustment is part of the law of negligence in
this state.”11 In reaching this conclusion, the
Supreme Court stated further that “[s]ection 308
of the Restatement provides guidance for our
use in determining the applicability and scope
of the doctrine,” and that “section 390 provides
a basis for resolving the issues of duty.”12
Elements of a Negligent
Entrustment Claim
The doctrine of negligent entrustment is part
of the general law governing liability for negligence.13 To prevail on a basic negligence claim, a
plaintiff must prove that the defendant owed the
plaintiff a duty, that the defendant breached that
duty, and that the defendant thereby proximately
caused injury to the plaintiff.14 Whether the
defendant owes a plaintiff a duty is a question
of law to be determined by the trial court,15
while the determination of whether a duty has
been breached is generally a fact question for
the jury. The doctrine of negligent entrustment
gives trial courts a framework to resolve the duty
issue and provides juries with criteria to assess
whether that duty has been breached.16 Because
both sections 308 and 390 require proof that the
defendant’s conduct created an “unreasonable”
risk to the plaintiff, these determinations can
sometimes be difficult.17
As discussed above, in Casebolt the Colorado
Supreme Court held that both sections 308
and 390 were instructive in evaluating negligent entrustment claims. However, as quoted
above, these sections differ in one significant
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respect: while section 308 requires proof that
the supplier of the chattel “knows or should
know” that the user is likely to use the thing in a
manner creating an unreasonable risk of harm,
section 390 sets a higher standard for a finding
of liability, requiring proof that the supplier of
the chattel “knows or has reason to know” of
the risk. A standard of “should know” creates a
duty to use reasonable diligence to ascertain the
existence or non-existence of the fact in question,
whereas a standard of “reason to know” does
not impose any obligation to ascertain unknown
facts.18 Although post-Casebolt case law is not
completely uniform, the Colorado appellate
courts and their federal counterparts have
generally applied section 390, rather than section
308, to claims of negligent entrustment.19
The elements of a claim under Restatement
section 390 are:
1. entrustment of a chattel,
2. to an unfit entrustee,
3. with knowledge or reason to know of the
entrustee’s unfitness,
4. proximate cause, and
5. damages.20
Although no particular chattel need be
supplied, the vast majority of cases concerning
claims of negligent entrustment have involved
either motor vehicles or guns.
Entrustment of a Chattel
Even when the facts are undisputed, determining
whether a defendant has entrusted or supplied
another person with a chattel can be a tricky
question. Comment a to section 390 provides
that “[t]he rule stated applies to anyone who
supplies a chattel for the use of another . . . .”
The Colorado Supreme Court has interpreted
this comment to refer only to “persons having
possession or right of possession of a chattel
at the time of entrustment and who directly
supply the chattel to the user.”21
Regarding the timing of possession or
control, the Casebolt Court held that a party
asserting a claim of negligent entrustment need
not show that the entrustor had the right and
ability to exercise control of the instrumentality
at the time of the entrustee’s negligent act.
Rather, if the entrustor had possession or control
over the instrumentality at the initial point of
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entrustment, that person may be found liable
for negligent entrustment, regardless of whether
he or she had the ability to exercise control
thereafter.22
As to the right of possession or control,
the Court of Appeals has held that a bailee,
who holds property in trust for a bailor until
the bailor reclaims that property, has only a
restricted right of possession or control, which
is subject to the rights of the bailor.23 In light
of this limited right of possession, the Court
of Appeals has held that parents who stored
their adult son’s rifle at their home, and then
returned the rifle to the son at his request, could
not be held liable for negligent entrustment.24
On whether the entrustor has “directly
supplied” the instrumentality to the entrustee,
Colorado appellate courts have concluded that
lending an unfit person money or credit to buy
a car does not constitute entrustment or supply
of a chattel, and thus does not come within the
ambit of section 390.25 However, gifting money
to purchase a car may meet the standard for
negligent entrustment.26
There is no Colorado case directly addressing
whether granting another person access to a
dangerous instrumentality, such as a gun, is
equivalent to “entrusting” that person with
the instrumentality. However, several cases
have implied that liability will attach when
the defendant negligently leaves a dangerous
instrumentality at a place where a minor or
other unfit person is likely to find and use it.
As discussed above, in Dickens the Colorado
Supreme Court did not use the term “negligent
entrustment,” but did state that “[a] father
may be liable on the ground that his own act
in permitting the child to have access to some
instrumentality potent for mischief is, in view of
the child’s want of capacity properly to manage
it, the proximate cause of the injury.”27 Subsequent Colorado case law has suggested,28 and
respected commentators have opined,29 that
granting access to a dangerous instrumentality,
such as a gun, is legally equivalent to negligent
entrustment of such an instrumentality.
Unfit Entrustee
Section 390 requires that the entrustee “be
likely because of his youth, inexperience, or

otherwise, to use [the instrumentality] in a
manner involving unreasonable risk of physical
harm to himself and others.” There is universal
agreement by the Colorado appellate courts that
young children and intoxicated persons, because
of their “youth, inexperience, or otherwise,”
are incompetent to possess either a gun or
a car.30 However, the incompetence of other
types of entrustees is not as clear. For instance,
depending on the circumstances, an older child
may be competent to possess a gun,31 and a
person with a past history of alcoholism may be
competent to drive a car.32 Vehicle operators who
lack a license or insurance,33 who have a history
of bad driving or other criminal conduct,34 or
who otherwise have a history of irresponsible
behavior35 may or may not be incompetent to
drive a vehicle.
Knowledge of Entrustee’s Unfitness
Section 390 sets a high standard for a finding
of liability, requiring proof that the supplier of
the chattel “knows or has reason to know” of
the risk. Whereas a standard of “should know”
creates a duty to use reasonable diligence to
ascertain the existence or non-existence of
the fact in question, a standard of “reason to
know” does not impose any duty to ascertain
unknown facts.36 Thus, a car seller who knows
that a purchaser is a bad driver can be held liable
for negligent entrustment, whereas a seller who
lacks such knowledge cannot.37 Likewise, under
Colorado common law, a gun or ammunition
dealer who knows that a purchaser may misuse
those items can be held liable for negligent
entrustment, whereas a seller who lacks such
knowledge cannot.38
Proximate Cause
A negligent act is the legal or proximate cause of
an injury when that injury is foreseeable.39 Thus,
in negligent entrustment cases, the defendant
can be held liable for foreseeable injuries caused
by the entrustee.40 This principle applies not
only to the entrustee’s negligent acts, but also
to his or her intentional torts.41 Thus, in Ireland
v. Jefferson County Sheriff’s Department, the
U.S. District Court, citing Colorado law, held
that the conduct of private gun sellers who
knew that the gun purchasers were minors and

who showed them how to saw off the shotgun
barrel could be deemed the proximate cause
of the injuries caused to victims of the minors’
shooting spree.42 In contrast, in Walcott v. Total
Petroleum, the Colorado Court of Appeals held
that a gas station owner could not be liable for
negligent entrustment based on the sale of a
cup of gasoline to a purchaser/tortfeasor who
used that gasoline to commit a crime, because
“the risk that a purchaser would intentionally
throw gasoline on a victim and set the victim
on fire was not reasonably foreseeable.”43
When the entrustor has negligently entrusted
an instrumentality to the entrustee but the
entrustee has not engaged in any tortious
conduct, the entrustor’s negligence cannot
be considered the cause of any injury to a
third party.44 Rather, an entrustor can only be
held liable for negligent entrustment when
the entrustee has negligently or intentionally
caused injury to a third party.45 In those negligent
entrustment cases that proceed to trial against
both an entrustor and an entrustee, the jury
will necessarily be required to apportion the
relative fault of these two defendants.46
Damages
Section 390 explicitly states that the entrustor’s
negligence must cause “physical harm.”47 Thus,
it appears that some sort of physical injury is
an essential element of a negligent entrustment
claim in Colorado.48 The term “physical harm”
encompasses the emotional consequences of
such harm.49
Claims Brought by Entrustee
Under the Colorado Dram Shop Act (the Act),
CRS § 12-47-801, a bar or restaurant that serves
alcohol to a minor or visibly intoxicated person,
thereby causing further alcohol-related impairment, can be held liable to a third person who
is injured by the minor or intoxicated person.50
However, the Act explicitly states that if the
minor or intoxicated person who was served
alcohol by the bar or restaurant is injured as a
result of that service, neither that person nor the
estate of that person can bring a civil lawsuit.51
In contrast with statutory Dram Shop Act
claims, which prohibit an intoxicated person
from recovering from a supplier for the intoxi-

cated person’s own injuries, common law claims
of negligent entrustment are not subject to this
limitation.52 Rather, in Casebolt, where a man
died after driving his employer’s vehicle while
intoxicated and his estate sought compensation
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”
from the employer, the Supreme Court stated
that “[u]nder section 390 it is clear that an
entrustee can recover for physical harm to
himself resulting from a negligent entrustment.”53
In support of this conclusion, the Supreme
Court cited the plain language of section 390,

which recognizes that an incompetent entrustee
can cause harm “to himself and others,”54 and
states that an entrustor can be held liable for
such harm. The Court also cited to section 390,
illustration 7, which describes a fact pattern in
which the entrustee is injured and the entrustor
is held liable.55 In addition, the Casebolt Court
cited public policy considerations that weigh in
favor of allowing an entrustee to bring a negligent
entrustment claim against an entrustor.56
Negligent Entrustment vs.
Negligent Supervision Claims
Colorado recognizes the tort of negligent supervision, by either parents57 or employers.58
Liability for negligent supervision is based
on the supervisor’s negligent failure to adequately monitor and control the actions of
the supervisee.59 This tort is distinguishable
from the tort of negligent entrustment which,
as set forth above, imposes liability based on
the entrustment of a potentially dangerous
instrumentality to an unfit person.60 Although the
elements of negligent supervision and negligent
entrustment claims are different, in the context
of the parent–child relationship these claims
are virtually indistinguishable.61 As to both of
these torts, when a claim is brought against a
parent for injuries caused by the tortious acts
of a child, the elements of the claim must be
proven, and liability cannot be imposed “merely
because of [the parent–child] relationship.”62
Employer Liability for
Negligent Entrustment
It is well-settled that an employer can be held
liable for negligently entrusting a vehicle to an
employee.63 However, in Ferrer v. Okbamicael,64
the Colorado Supreme Court held that where
an employer is sued under the doctrine of respondeat superior65 and acknowledges vicarious
liability for its employee’s negligence, a plaintiff
is barred from also bringing direct negligence
claims against the employer, such as negligent
entrustment and negligent supervision.66 As
grounds for this ruling, the Ferrer Court noted
that respondeat superior claims and direct
negligence claims both require proof of a tortious
act by the employee, and that therefore these
two types of claims are duplicative:
J U N E 2 01 8
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Under either theory, the liability of the
principal is dependent on the negligence
of the agent. If it is not disputed that the
employee’s negligence is to be imputed to
the employer, there is no need to prove that
the employer is liable. Once the principal
has admitted its liability under a respondeat
superior theory . . . the cause of action for
negligent entrustment is duplicative and
unnecessary. To allow both causes of action
to stand would allow a jury to assess or
apportion a principal’s liability twice.67
Gun Seller Liability for
Negligent Entrustment
Under Colorado common law, a gun seller
or dealer can be held liable for negligently
entrusting a gun to a purchaser when the gun
dealer knew or had reason to know that the
purchaser would use the gun improperly.68
However, in May 2000, the Colorado General
Assembly passed CRS § 13-21-504.5, which
prohibits lawsuits against gun manufacturers
or dealers for “any remedy arising from physical or emotional injury, physical damage, or
death caused by the discharge of a firearm or
1
69
ammunition.”
This statute arguably conflicts
with a federal statute, the Protection of Lawful
Commerce in Arms Act, which provides that
gun manufacturers and sellers are immune
from civil liability, with certain exceptions,
including “an action brought against a seller for
negligent entrustment.”70 However, a Colorado
federal district court has held that the federal
law, which authorizes negligent entrustment
claims against gun sellers, does not preempt
the Colorado state law, which prohibits such
actions.71 Therefore, in Colorado, gun sellers or
dealers are currently immune from liability for
negligent entrustment of a firearm.
Defenses
Negligent entrustment claims are subject to the
same defenses applicable to standard negligence
claims. In negligent entrustment cases, these
defenses are generally presented in the same
manner as they would be presented in standard
negligence cases and have the same force and
effect. However, with regard to claims brought
by the entrustee against the entrustor, there are
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unique concerns surrounding the defense of
comparative negligence. In such situations, the
entrustor may assert a defense of comparative
negligence against the entrustee.72
When the entrustee, before operating the
instrumentality, realizes that he is unfit to do
so, the comparative negligence of the entrustee
will exceed the negligence of the entrustor, and
recovery will be prohibited as a matter of law.73
This result is mandated by Restatement § 390,
comments c and d, which state that “[o]ne who
accepts and uses a chattel knowing that he is
incompetent to use it safely . . . is usually in
such contributory fault as to bar recovery,”74
and that when “the person to whom the chattel
is supplied realizes his incompetence, [he] is
in such contributory fault as to bar his right to
recover for any harm which he himself sustains.”75 However, when the entrustee does not
realize his incompetence or unfitness to operate
a dangerous instrumentality, the comparative
negligence of the entrustee may or may not
exceed that of the negligence of the entrustor. In
such situations, the fact-finder must compare the
entrustor’s fault in entrusting the instrumentality
to an unfit entrustee to the fault of the entrustee
in operating the instrumentality in an unfit
condition. Specifically, in cases involving an
intoxicated entrustee who sustains injuries as
a result of driving drunk, the fact-finder must
compare the negligence of the car owner who
knowingly entrusted the vehicle to a drunk

driver to the negligence of the injured driver
who drove while intoxicated.76
Conclusion
The tort of negligent entrustment can serve
to protect those persons injured by minors,
intoxicated persons, or other individuals who
are unfit to operate a dangerous instrumentality.
Practitioners whose clients are injured by such
persons might consider pursuing a negligent
entrustment claim.
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