Rulel.0.

Rulel.1.
Rulel.2.
Rulel.3.
Rulel1.4.
Rulel.5.
Rulel.6.
Rulel.7.
Rule1.8.
Rulel.9.
Rule1.10.
Rule1.11.
Rulel.12.
Rule1.13.
Rule1.14.
Rulel1.15.

Rule1.15A.
Rule1.15B.
Rule1.15C.
Rule1.15D.
Rule1.15E.

Rulel1.16.

Rule1.16A.

Rulel1.17.
Rule1.18.

Rule2.1.
Rule2.2.

The Colorado Rules
of
Professional Conduct

As adopted by the Colorado Supreme Court on April 12, 2007,
effective January 1, 2008,
and amended through April 6, 2016

SYNOPSIS

Terminology

CLIENT-LAWYER RELATIONSHIP
Competence
Scope of Representation and Allocation of Authority Between Client and Lawyer
Diligence
Communication
Fees
Conydentiality of I nformation
Conpict of Interest: Current Clients
Conpict of I nterest: Current Clients:
Duties to Former Clients
| mputation of Conpicts of Interest:
Specik Conpicts of I nterest for For mer

Former Judge, Arbitrator, Mediator or Other Thjyarty Neutral
Organization as Client

Client with Diminished Capacity

Safekeeping Piperty (Repealed)

General Duties of Lawyers Regarding Property of Clients and Third Parties
Account Requirements

Use of Trust Accounts

Required Records

Approved Institutions

Decliningor Terminating Representation

Client File Retention

Sale of Law Practice

Duties to Prospective Client

COUNSELOR

Advisor
Intermediary

Speci

Gener al

and

Cu



Rule2.3.
Rule2.4.

Rule3.1.
Rule3.2.
Rule3.3.
Rule3.4.
Rule3.5.

Rule3.6.

Rule3.7.
Rule3.8.
Rule3.9.

Rule4.1.
Rule4.2.
Rule4.3.
Rule4.4.
Rule4.5.

Rule5.1.
Rule5.2.
Rule5.3.
Rule5.4.
Rule5.5.
Rule5.6.
Rule5.7.

Rule6.1.
Rule6.2.
Rule6.3.
Rule6.4.
Rule6.5.

Rule7.1.
Rule7.2.
Rule7.3.
Rule7.4.
Rule7.5.
Rule7.6.

Evaluation for Use by Third Persons
Lawyer Serviig as Thirdparty Neutral

ADVOCATE

Meritorious Claims and Contentions
Expediting Litigation

Candor Toward the Tribunal

Fairness to Opposing Party and Counsel
Impartiality and Decorum of the Tribunal
Trial Publicity

Lawyer as Witness

Special Responsibilities of a Prosecutor
Advocate in Nonadjudicative Proceedings

TRANSACTIONS WITH PERSON®THER THAN CLIENTS

Truthfulness in Statements to Others

Communcation with Person Represented by Counsel
Dealing with Unrepresented Person

Respect for Rights of Third Persons

Threatening Prosecution

LAW FIRMS AND ASSOCIATIONS

Responsibilities of a Partner or Supervisory Lawyer
Responsibilities of a Subordinate Lawyer

Responsibilities Regarding Nonlawyer Assistants

Professional Independence of a Lawyer

Unauthorized Practice of Law; Multijurisdictional Practice of Law
Restrictions a Right to Practice

Responsibilities Regarding Lakglated Services

PUBLIC SERVICE

Voluntary Pro Bono Publico Service

Accepting Appointments

Membership in Legal Services Organization

Law Reform Activities Afecting Client Interests

Nonpr oyt -aanexgd Lenitad tegal Services Programs

INFORMATION ABOUT LEGAL SERVICES

Communi cations Concerning a Lawyerds
Advertising

Solicitation of Clients

Communication of Fields of Practice

Firm Names and Letterheads

Palitical Contributions to Obtain Legal Engagements or Appointments by Judges

Ser vi

C



Rule8.1.
Rule8.2.
Rule 8.3.

Rule 8.4.

Rule8.5.
Rule9.

MAINTAINING THE INTEGRITY OF THE PROFESSION

Bar Admission and Disciplinary Matters

Judicial and Legal Ofycials
Reporting Professional Misconduct

Misconduct

Disciplinary Authority; Choice of Law

Titled How Known and Cited



COLORADO RULES OF
PROFESSIONAL CONDUCT

PREAMBLE AND SCOPE
PREAMBLE: A LAWYERG6S RESPONSIBILITIES

[1] A lawyer, as a member of thelegalr of essi on, i s a representati v
legal system and a public citizen having special responsibility for the quality of justice.
[2] As a representative of clients, a lawyer performs various functions. As advisor, a lawyer

provids a client with an informed understanding of t
their practical i mplications. As advocate, a | awy
the adversary system. As negotiator, a lavegeks a result advantageous to the client but consistent with

reqguirements of honest dealings with others. As a

affairs and reporting about them to the client or to others.

[3] In addition to theseepresentational functions, a lawyer may serve as aphirty neutral, a
nonrepresentational role helping the parties to resolve a dispute or other matter. Some of these Rules
apply directly to lawyers who are or have served as-ffartly neutrals. See.g., Rules 1.12 and 2.4. In
addition, there are Rules that apply to lawyers who are not active in the practice of law or to practicing
lawyers even when they are acting in a nonprofessional capacity. For example, a lawyer who commits
fraud in the condumf a business is subject to discipline for engaging in conduct involving dishonesty,
fraud, deceit or misrepresentation. See Rule 8.4.

[4] In all professional functions a lawyer should be competent, prompt and diligent. A lawyer
should maintain commucétion with a client concerning the representation. A lawyer should keep in

conydence information relating to representation
permitted by the Rules of Professional Conduct or other law.

[51A | a wgorducbshould conform to the requirements of the law, both in professional
service to clients and in the | awyero6s business a

procedures only for legitimate purposes and not to harass or intimidate étenger should
demonstrate respect for the legal system and for those who serve it, including judges, other lawyers and
public ofycials. While it is a |l awyerdéds duty, whe
i s al so aytolugholylegal pracessd. u t

[6] As a public citizen, a lawyer should seek improvement of the law, access to the legal system,
the administration of justice and the quality of service rendered by the legal profession. As a member of a
learned profession,lawyer should cultivate knowledge of the law beyond its use for clients, employ that
knowledge in reform of the law and work to strengthen legal education. In addition, a lawyer should
further the publicds under st amdhe jostice sy$temebecdusec ony d e n
legal institutions in a constitutional democracy depend on popular participation and support to maintain
their authority. A | awyer should be mindful of de
that the por, and sometimes persons who are not poor, cannot afford adequate legal assistance.
Therefore, all | awyers should devote professional
equal access to our system of justice for all those who becausenoh@c or social barriers cannot
afford or secure adequate legal counsel. A lawyer should aid the legal profession in pursuing these
objectives and should help the bar regulate itself in the public interest.

[IMany of a | awyer 0 ditieparepresridadindhe Rules of Brafgsxionas i b i
Conduct, as well as substantive and procedural law. However, a lawyer is also guided by personal
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conscience and the approbation of professional peers. A lawyer should strive to attain the highest level of
skill, to improve the |l aw and the | egal professio
service.

[BJA | awyerés responsibilities as a representat:.
public citizen are usually harmoniaukhus, when an opposing party is well represented, a lawyer can be
a zealous advocate on behalf of a client and at the same time assume that justice is being done. So also, a
| awyer can be sure that preser vi aigerestbdcausetpeoglco ny d e n
are more likely to seek legal advice, and thereby heed their legal obligations, when they know their
communications will be private.

[l n the nature of | aw practice, howeviyr, conpi
al |l di fycult ethical problems arise from conpict
system and to the | awyerdéds own interest in remain
The Rules of Professional Condacf t en prescri be terms for resolving
framework of these Rules, however, many di fycul't
must be resolved through the exercise of sensitive professional and moral judgmehbyuidebasic
principles underlying the Rules. These principles
pursue a clientds |l egitimate interests, within th

circumstances, justify condudtdt is unprofessional, discourteous or uncivil toward any person involved
in the legal system.

[10] The legal profession is largely sgibverning. Although other professions also have been
granted powers of seffovernment, the legal profession is urd@qu this respect because of the close
relationship between the profession and the processes of government and law enforcement. This
connection is manifested in the fact that ultimate authority over the legal profession is vested largely in
the courts.

[11] To the extent that lawyers meet the obligations of their professional calling, the occasion for
government regulation is obviated. Sele gul ati on al so hel ps maintain th
independence from government domination. An independentpgegfalssion is an important force in
preserving government under law, for abuse of legal authority is more readily challenged by a profession
whose members are not dependent on government for the right to practice.

[12]The | egal pr ofoasnycaoiesvith it specialagsponsibilities wft
self-government. The profession has a responsibility to assure that its regulations are conceived in the
public interest and not in furtherance of parochial orisédfrested concerns of the bar. Everyyamis
responsible for observance of the Rules of Professional Conduct. A lawyer should also aid in securing
their observance by other lawyers. Neglect of these responsibilities compromises the independence of the
profession and the public interest whitlsérves.

[13]Lawyers play a vital role in the preservatio
an understanding by lawyers of their relationship to our legal system. The Rules of Professional Conduct,
when properly appli edshippserve to deyne that rel ati

SCOPE

[14] The Rules of Professional Conduct are rules of reason. They should be interpreted with
reference to the purposes of legal representation and of the law itself. Some of the Rules are imperatives,

cast in the termsThebal éypne fisbpkt 0o0obhduct for p
di scipline. Ot her s, generally cast in the term Am
which the lawyer has discretion to exercise professional judgment. No disciplinary actitthishtaken

when the | awyer chooses not to act or acts within



nature of relationships between the lawyer and others. The Rules are thus partly obligatory and

disciplinary and partly constructive anddescpt i ve i n that they deyne a | a\
of the Comments use the term fishould. o Comments d
guidance for practicing in compliance with the Rules.

[15] The Rules presuppose a larger legaict e xt s haping the | awyerds r
court rules and statutes relating to matters of |
substantive and procedural law in general. The Comments are sometimes used to alerldigjers t
responsibilities under such other law.

[16] Compliance with the Rules, as with all law in an open society, depends primarily upon
understanding and voluntary compliance, secondarily upon reinforcement by peer and public opinion and
y nal | y ecessdnyeupon anforcement through disciplinary proceedings. The Rules do not, however,
exhaust the moral and ethical considerations that should inform a lawyer, for no worthwhile human
activity can be compl etely devidmadrdmelwork fdrthegethical r ul e s .
practice of law.

[17]Furt her more, for purposes of determining the
principles of substantive law external to these Rules determine whether dasliget relationship exists.

Mostd t he duti es p-tawjerrgatiohship attach dnlg after the dientthas requested the

lawyer to render legal services and the lawyer has agreed to do so. But there are some duties, such as that
of conydential ity wherdteedawyRnagrees th coisider whether a distyéra ¢ h
relationship shall be established. See Rule 1.18. Whether alaligr@r relationship exists for any

speciyc purpose can depend on the circumstances a

[18] Under vaious legal provisions, including constitutional, statutory and common law, the
responsibilities of government lawyers may include authority concerning legal matters that ordinarily
reposes in the client in private clidatvyer relationships. For exampke|awyer for a government
agency may have authority on behalf of the government to decide upon settlement or whether to appeal
from an adverse judgment. Such authority in various respects is generally vested in the attorney general
and t he stirastae governmént, and thedr federal counterparts, and the same may be true of
ot her government | aw ofycers. Also, |l awyers under
represent several government agencies in intragovernmental legaleosies in circumstances where a
private lawyer could not represent multiple private clients. These Rules do not abrogate any such
authority.

[19] Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking
thediscipi nary process. The Rules presuppose that disc
made on the basis of the facts and circumstances as they existed at the time of the conduct in question and
in recognition of the fact that a lawyer often haad¢bupon uncertain or incomplete evidence of the
situation. Moreover, the Rules presuppose that whether or not discipline should be imposed for a
violation, and the severity of a sanction, depend on all the circumstances, such as the willfulness and
seriausness of the violation, extenuating factors and whether there have been previous violations.

[20] Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should
it create any presumption in such a case that a legahdstpeen breached. In addition, violation of a
Rul e does not necessarily warrant any other nondi
in pending litigation. The Rules are designed to provide guidance to lawyers and to provide a &ructure
regulating conduct through disciplinary agencies. They are not designed to be a basis for civil liability.
Furthermore, the purpose of the Rules can be subverted when they are invoked by opposing parties as
procedural weapons. The fact that a Rulejistast b asi s Fassessment, o farysanctionsg s e | f
a lawyer under the administration of a disciplinary authority, does not imply that an antagonist in a
collateral proceeding or transaction has standing to seek enforcement of the Rule edmsgedince the
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Rul es do establish standards of conduct by | awyer
may be evidence of breach of the applicable standard of conduct.
[21] The Comment accompanying each Rule explains and illustr&esdaning and purpose of
the Rule. The Preamble and this note on Scope provide general orientation. The Comments are intended
as guides to interpretation, but the text of each Rule is authoritative.

ANNOTATION
The rules of professional conductdonot@at e a yduciary duty, but they m:
care. The court may look to the rules to determine whether an attorney failed to adhere to a particular standard of
care and thus breached his or her §2012COABY320RIIMG73t o a c |

Rule 1.0.Terminology

(a) fABeliefd or Abelievesd denotes that the pe
to be true. A persond6s belief may be inferred fro
(b) AConyr med i ninneferénteitorthg informedtansent af & pedson, denotes

informed consent that is given in writing by the person or a writing that a lawyer promptly transmits to

the person conyrming an oral informedmedonsent. Se
consent.o I f it is not feasible to obtain or tran
consent, then the lawyer must obtain or transmit it within a reasonable time thereafter.

(b-1) 7 Do c ume nrad or btmecelectrdnic snode$ communication subject to being
read or put into readable form.

(c) AFirmo or Al aw yrmo denotes a partnership,
proprietorship through which a lawyer or lawyers render legal services; or lawyers employed in a legal
services organization or the legal department of a caiporar other organization.

(d) AFraudo or Afraudulentodo denotes conduct th
law of the applicable jurisdiction and has a purpose to deceive.

(e) Al nformed consent o0 de rprogosedcourde ef comdyct &terment b
the lawyer has communicated adequate information and explanation about the material risks of and
reasonably available alternatives to the proposed course of conduct.

(f) AKnowingly, 06 Aknown, dedge of théfkchimquestion.Aenot es a
personds knowledge may be inferred from circumsta

(g) APartnerdo denotes a member of a partnershi
member of an association authorized to practice law.

(1) AProf emsyd omad tcloenprmeani ng ascribed to the

(h) AReasonabl ed or Areasonablyodo when used in
conduct of a reasonably prudent and competent lawyer.

(i) AReasonabl e bel i e fasedinrefdience toa lawyerddnotesthat | i e v e
the lawyer believes the matter in question and that the circumstances are such that the belief is reasonable.

(j) AReasonably should knowo when used in refe
reasonabl@rudence and competence would ascertain the matter in question.

(k) AScreenedo denotes the isolation of a | awy

timely imposition of procedues wi t hin a yrm that are reasonably &
protect information that the isolated lawyer is obligated to protect under these Rules or other law.

(I') ASubstantial 0 when used i n r atteeofciearanel t o de
weighty importance.



(m) ATribunal 6 denotes a court, an arbitrator
body, administrative agency or other body acting in an adjudicative capacity. A legislative body,

administrative agesy or other body acts in an adjudicative capacity whenn e ut r a | of ycial ,
presentation of evidence or legal argument by a party or parties, will render a binding legal judgment
directly affecting a partyds interests in a part:.i

(n) AWritingo or Awritt eecardofleeconumurécatioreor t angi bl e
representation, including handwriting, typewriting, printing, photostating, photography, audio or
videorecording, and electronic communications. A
or process attached to logically associated with a writing and executed or adopted by a person with the
intent to sign the writing.

Source: Amended October 17, 1997, effective January 1, 1997; entire Appendix repealed and readopted
April 12, 2007, effective January 1, 2008) &nd (g) amended and effective February 26, 2009) éuded, (n)
amended, and Comment [9] amended, effective April 6, 2016.

COMMENT

Conyrmed in Writing

11 f it is not feasible to obtain or tinfarmedmi t a wr i |
consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. If a lawyer has obtained a
clientés informed consent, the | awyer may act in relial
a reasonabléme thereafter.
Firm

[2lWhet her two or more | awyers constitute a yrm withi
For example, two practitioners who share ofyce space al
notberegard d as constituting a yr m. However, f they presen

[

they are a yrm or conduct themselves as a yrm, they sh
terms of any formal agreement betweeroassi at ed | awyer s are relevant in deter
the fact that they have mutual access to information concerning the clients they serve. Furthermore, it is relevant in
doubtful cases to consider the underlying purpose of the Radéstinvolved. A group of lawyers could be regarded
as a yrm for purposes of the Rule that the same | awyer
might not be so regarded for purposes of the Rule that information acquired bygeeitaattributed to another.

[3] With respect to the law department of an organization, including the government, there is ordinarily no
guestion that the members of the department constitute
Condut. There can be uncertainty, however, as to the identity of the client. For example, it may not be clear

whet her the | aw department of a corporation represents
corporation by which the members of thepartment are directly employed. A similar question can arise concerning
an unincorporated association and its | ocal afyliates.

[4] Similar questions can also arise with respect to lawyers in legal aid and legal services organizations.
Depending uporhe structure of the organization, the entire organization or different components of it may

constitute a yrm or yrms for purposes of these Rul es.

Fraud

5] When wused in these Rules, the terms Afrasadd or Af
such under the substantive or procedural law of the applicable jurisdiction and has a purpose to deceive. This does
not include merely negligent misrepresentation or negligent failure to apprise another of relevant information. For
purposes of these Ris, it is not necessary that anyone has suffered damages or relied on the misrepresentation or
failure to inform.

Informed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to obtain the informed consent of a client
or other perso (e.g., a former client or, under certain circumstances, a prospective client) before accepting or
continuing representation or pursuing a course of conduct. See, e.g., Rules 1.2(c), 1.6(a) and 1.7(b). The
communication necessary to obtain such consdhtvary according to the Rule involved and the circumstances
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giving rise to the need to obtain informed consent. The lawyer must make reasonable efforts to ensure that the client
or other person possesses information reasonably adequate to make an idéisied. Ordinarily, this will

require communication that includes a disclosure of the facts and circumstances giving rise to the situation, any
explanation reasonably necessary to inform the client or other person of the material advantages anggiésadvan

of the proposed course of conduct and a discussion of |
circumstances it may be appropriate for a lawyer to advise a client or other person to seek the advice of other
counsel. A lawyer @ed not inform a client or other person of facts or implications already known to the client or

other person; nevertheless, a lawyer who does not personally inform the client or other person assumes the risk that
the client or other person is inadequaiefprmed and the consent is invalid. In determining whether the

information and explanation provided are reasonably adequate, relevant factors include whether the client or other
person is experienced in legal matters generally and in making decisitvestgbe involved, and whether the client

or other person is independently represented by other counsel in giving the consent. Normally, such persons need
less information and explanation than others, and generally a client or other person who is intigpepdesented

by other counsel in giving the consent should be assumed to have given informed consent.

[7]10bt aining informed consent wil!/l usually require al
general, a | awyer may not assume consent from a client
however, from the conduct of a cliemtother person who has reasonably adequate information about the matter. A
number of Rules require that a personb6és consent be con:
deynition of Awritingo and Acohlyy med@t hear wRiUlt € gr @dquicere |
consent be obtained in a writing signed by the client.
paragraph (n).

Knowingly, Known or Knows

[7A] In considering the prior Colorado Rules obfassional Conduct, the Colorado Supreme Court has
stated, fAwith one important exception [involving knowi |
reckless state of mind, constituting seé&lathéaMatterofas equi
Egbune 971 P.2d 1065, 1069 (Col0.1999). See &sople v. RadeB22 P.2d 950 (Colo. 1998 eople v. Small
962 P.2d 258, 260 (Colo. 1998). For purposes of applying the 3taAdards for Imposing Lawyer Sanctipasd
in determiniry whether conduct is fraudulent, the Court will continue to applEgiindine of cases. However,
where a Rule of Professional Conduct speciycally requi |
sufycient t o e shatRbléandtdthasextent, thggbaneinechcasesfwill hot be followed.

Screened

Bl This deynition applies to situations where screeni
remove i mputation of a conpbplil,dli2oolfl8.i nt erest wunder Rul es

QI The purpose of screening is to assure the affecte
personally disqualiyed | awyer remains protected. The p
obligatonnottocoomuni cate with any of the other | awyers in the
| awyers in the yrm who are working on the matter shoul
may not communicate with the personally disqgugle d | awyer with respect to the ma:

measures that are appropriate for the particular matter will depend on the circumstances. To implement, reinforce,

and remind all affected lawyers of the presence of the screening, it may bepappr at e f or the yrm to
procedures as a written undertaking by the screened | a
and any contact with any yrm yles or other tothd or mati on,
matter, written notice and instructions to all other yI
| awyer relating to the matter, denial of access by the
information in eleaonic form, relating to the matter and periodic reminders of the screen to the screened lawyer and

all other yrm personnel

[10] In order to be effective, screening measures must be implemented as soon as practical after a lawyer or
Il aw yr m k nrmablysshoold knawehat shere is a need for screening.

ANNOTATION
Lawreviews.For arti cl e, APrivate Screeningd, see 38 Colo
Preparation of Wi tnesseso, see 42 Colo. Law. 51 (May 2



CLIENT-LAWYER RELATI ONSHIP

Lawreviews:For articl e, iCol oradobés New Rules of Profess
Usef ul Guide for Lawyerso, see 21 Colo. Law. 2101 (199
| mplications fose€r2hmi 6alolLawgwer s®2559 (199/emm for arti

Et hics and Temporary Attorney Relationshipso, see 24 C
Rul es of Professional Conduct : A36%dla. vae.yl (August200@); fdo st | m|
article, AContract Lawyering: Beneyts and Obstacleso,

and Substantive Choice of Law Under the Col orrihido Rul es
2010).

Rule 1.1.Competence

A lawyer shall provide competent representation to a client. Competent representation requires
the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

Source: Entire Appendixepealed and readopted April 12, 2007, effective January 1, 2008; Comments [6]
and [7] added, Comment [8] amended, effective April 6, 2016.

COMMENT

Legal knowledge and skill
[1] In determining whether a lawyer employs the requisite knowledge and skifjarticular matter,

relevant factors include the relative complexity and s
the | awyerés training and experience in the ytéd in qu:
matter and whether it is feasible to refer the matter to, or associate or consult with, a lawyer of established

competence in the yeld in question. I n many instances,
Expertise ina particular el d of | aw may be required in some circumst

[2] A lawyer need not necessarily have special training or prior experience to handle legal problems of a
type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent asteoopesatith long
experience. Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal
drafting, are required in all legal problems. Perhaps the most fundamental legal skill consists of determining what
kind of legal problems a situation may involve, a skill that necessarily transcends any particular specialized
knowedge. A | awyer can provide adequate representation i
Competent representation can also be provided through the association of a lawyer of established competence in the
yeld in question.
[3] In an emergency lawyer may give advice or assistance in a matter in which the lawyer does not have
the skill ordinarily required where referral to or consultation or association with another lawyer would be
impractical. Even in an emergency, however, assistance sholilditeel to that reasonably necessary in the
circumstances,forit onsi dered action under emergency conditions
[4] A lawyer may accept representation where the requisite level of competence can be achieved by
reasomble preparation. This applies as well to a lawyer who is appointed as counsel for an unrepresented person.
See also Rule 6.2.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the factiedan
elements of the problem, and use of methods and procedures meeting the standards of competent practitioners. It
also includes adequate preparation. The required attention and preparation are determined in part by what is at stake;
major litigationand complex transactions ordinarily require more extensive treatment than matters of lesser
complexity and consequence. An agreement between the lawyer and the client regarding the scope of the
representation may limit the matters for which the lawyeesponsible. See Rule 1.2(c).

Retaining or Contracting With Other Lawyers

[6(]Bef ore a | awyer retains or contracts with other |
assist in the provision of legal services to a client, the lawyer shouldadhgiobtain informed consent from the
client and must reasonably believe that the other | awy:«
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representation of the client. See also Rules 1.2 (allocation of authority), 1.4 (communication nithichée) (fee

sharing), 1.6 (confidentiality), and 5.5(a) (unauthorized practice of law). The reasonableness of the decision to retain

or contract with other | awyers outside the | awyerds owl
educatbn, experience, and reputation of the nonfirm lawyers; the nature of the services assigned to the nonfirm

lawyers; and the legal protections, professional conduct rules, and ethical environments of the jurisdictions in which

the services will be performeparticularly relating to confidential information.

[7] When lawyers from more than one law firm are providing legal services to the client on a particular
matter, the lawyers ordinarily should consult with each other and the client about the scopeaespbetive
representations and the allocation of responsibility among them. See Rule 1.2. When making allocations of
responsibility in a matter pending before a tribunal, lawyers and parties may have additional obligations that are a
matter of law beyonthe scope of these Rules.

Maintaining Competence

[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law and
its practice, and changes in communications and other relevant technologies, engage in cototityuamgl s
education, and comply with all continuing legal education requirements to which the lawyer is subject. See
Comments [18] and [19] to Rule 1.6.

ANNOTATION

Lawreviews.For arti cl e, ARepresenting the De(¥®.Far Counse
article, AEnforcing Civility: The Rules of Professional
(March 2004) . For article, AiThe Duty of Loyalty and Pr «
2005) . F o rfessionatism arld ®iscovery: IConsiderations Pestu b ul akeo, see 41 Col o.
2012) For article, AThe Ethical Preparation of Witnes:
i T h-PartygOpinion Letters: Limiting the Liability of Opinio Gi ver so, see 42 Colo. Law.
For arti-bteftd@d€l Eegagement Letters and Outside Counsel
2014)

Annot at oRufed.lis ginila to Rule 1.1 as it existed prior to the 2007 reggmelteadoption of the
Colorado rules of professional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.

Disbarment was appropriate disciplinefor attorney who borrowed or otherwise obtained money from
elderly and vulnerable client where attorney failed (a) to disclose that the likelihood of repayment was remote and
the inadequacy of security purportedly given to secure loans; (b) to provide client with adequate legal

documentation to ensure repaymentjan( ¢) t o obtain clientbés consent to pos
Schindelar, 845 P.2d 1146 (Colo. 1993).
Duty of competence imposed by thisrule violatedy at t orneyb6s failure to adeq.!

monitornornat t or ney e mpdn bephaf ef&lientsandankraptey proceedings. People v. Calvert, 280 P.3d
1269 (Colo. O.P.D.J. 2011).

One-year and oneday suspension warrantedvhere respondent failed to serve a crasém, failed to
respond to several motions, failed to keep tlieformed, advanced defense that was not warranted by the facts and
existing law, and misrepresented to client the basis for the judgment in favor of the opposing party. People v.

Genchi, 849 P.2d 28 (Colo. 1993).

Attorney conduct violating thisruleinc onj uncti on with other rules sufyec
when violation did not arise from neglect or willingne:
by her inexperience in the practice of law, her lack of any prior discigliegord, the fact that she had already
been held in contempt and punished by the district coul
motivation. Attorneyds failure to appr eci aihgboatrdioe ser i o
di scipline her is a serious matter meriting a period of
permitted to practice law again. In re Roose, 69 P.3d 43 (Colo.), cert. denied, 540 U.S. 1053, 124 S. Ct. 815, 157 L.

Ed. 2d D5 (2003).

Attorneyds conduct violating this rule in conjuncti
justify six-month suspension, stayed upon completion of twyear probationary period. Attorney neglected to
provide competent representationfop i | i ng t o take action to secure survi v

P.3d 1186 (Colo. 2009) (decided under rules in effect prior to 2007 repeal and readoption).
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Forty-y v-day suspension warranted where respondent neglected child custody mattend had a prior
public censure, a prior admonishment, and prior suspensions, but where the respondent did not demonstrate a
di shonest or selysh motive and exhibited a cooperative
P.2d 905 (Col01998).

Attorneyds neglect resulting in an untimely yling o
of his clientds case, combined with fact that certiycatf
later repeatedto aninvestigh i ve counsel with t he warfajted a 48@ayf suspenson,i pl i nar
despite mitigating factors. People v. Porter, 980 P.2d 536 (Colo. 1999).

Neglecting to yle response to motion for summary j u

was sufyci ent-yearandoreday suspensionPeoptee. Honaker, 847 P.2d 640 (Colo. 1993).

Thirty -day suspension warrantedvhere attorney, with previous history of discipline and experience in
practicing law, neglected a civil rights suit failing to provide an accounting with respect to fees charged and by
failing to return unearned fees. People v. Fritsche, 849 P.2d 31 (Colo. 1993).

Stipulated agreement and recommendation of suspension for 30 days based upon conditional
admission of msconductwere warranted for attorney who committed unfair insurance claim settlement practices
and tortious conduct in handling insurance investigati
McClung, 953 P.2d 1282 (Colo. 1998).

At t or nastiodover & period of more than two yearand other disciplinary violations warrant
suspension for 30 days where there are mitigating factors. People v. LaSalle, 848 P.2d 348 (Colo. 1993).

Thirty -day suspension was appropriate disciplinevhere attorneywdvised client to take action in
violation of child custody order but failed to warn her of criminal consequences of such action. People v. Aron, 962
P.2d 261 (Colo. 1998).

Public censure warranted where respondent negligent
was ill-advised and without factual or legal basisMi t i gati ng factors included the f
state was one of negligence rather thanlking misconduct, respondent had not been disciplined before, and
respondent cooperated in the discipline action. People v. Moskowitz, 944 P.2d 76 (Colo. 1997).

Public censure appropriatewh er e har m suf fered by attoretmetadds cl i en
his misrepresentations and admitted to his client before the institution of disciplinary proceedings that he had done
nothing on the clientébés appeal, attorney had no prior
the grievance committee, and he expressed remorse for his misconduct. People v. Nelson, 848 P.2d 351 (Colo.

1993).

Public censure appropriate where attorney failed to
of the preliminary hearing before trial. Peope v. Bonner, 927 P.2d 836 (Colo. 1996).
Conduct violating this rule in conjunction with oth

censure.People v. Doherty, 908 P.2d 1120 (Colo. 1996); People v. Doherty, 945 P.2d 1380 (Colo. 1997).People
Kolko, 962 P.2d 979 (Colo. 1998).

Conduct violating this rul ePegple¥. Buith &47t.2d 1454 {Coles.t i fy pu
1993).

Conduct violating this rule in conjunction with oth
suspengon. People v. Hohertz, 926 P.2d 560 (Colo. 1996); People v. Dieters, 935 P.2d 1 (Colo. 1997); People v.
Primavera, 942 P.2d 496 (Colo. 1997); In re Tolley, 975 P.2d 1115 (Colo. 1999); People v. Maynard, 238 P.3d 672
(Colo. O.P.D.J. 2009); People v. Coama296 P.3d 1051 (Colo. O.P.D.J. 2013).

Conduct violating this rule in conjunction with oth
disbarment. People v. Walsh, 880 P.2d 766 (Colo. 1994); People v. Roybal, 949 P.2d 993 (Colo. 1997); People v.

Calvert, 280 P.3d 1269 (Colo. O.P.D.J. 2011).

Cases Decided Under Former DR-401.

I. General Consideration.
II. Disciplinary Actions.
A. Public Censure.
B. Suspension.
C. Disbarment.
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|. GENERAL CONSIDERATION.

Lawreviews.For arti cl e, ACriminal Pr o cexidians deaingwithh i ch di sc
effective assistance of counsel ,-PsteMalpractice Dlaims.AgainstJ. 303 |
Real Estate Lawyerso, see 13 Colo. Law. 996 (1984).

License to practice law assures public thathe lawyer who holdthe license will perform basic legal
tasks honestly and without undue delay, in accordance with the highest standards of professional conduct. People v.

Witt, 200 Colo. 522, 616 P.2d 139 (1980); People v. Dixon, 621 P.2d 322 (Colo. 1981).

Attorney has burden of proving his own incompetenceAttorney who is appointed to represent criminal
defendant and who believes he is incompetent to handle case has burden of proving his incompetence to the court
and if attorney carries the burden, the trial court mastd whether attorney is capable of becoming competent on
his own or whether appointment of-counsel is necessary until attorney becomes competent. Stern v. County
Court, 773 P.2d 1074 (Colo. 1989).

Claim of ineffective assistance of counsel by cougtppointed attorney is premature before
representation has occurredand, therefore, attorney was not entitled to withdraw from case. Stern v. County
Court, 773 P.2d 1074 (Colo. 1989).

Public expects appropriate discipline for misconductThe public has @ght to expect that one who
engages in professional misconduct will be disciplined appropriately. People v. Witt, 200 Colo. 522, 616 P.2d 139
(1980); People v. Dixon, 621 P.2d 322 (Colo. 1981).

An attorneyds personal pr oborprofessioogmistanductferx cuse hi s n
discipline is required not only to punish the attorney but also to protect the public. People v. Morgan, 194 Colo. 260,

574 P.2d 79 (1977); People v. Belina, 765 P.2d 121 (Colo. 1988).

The right to effective assistance focounsel is not a right to acquittal.Morse v. People, 180 Colo. 49,
501 P.2d 1328 (1972).

When crossexamination is permitted by defense counsel on previous felony convictiotiet the
defendant has suffered without a prior foundation which establishedefendant had counsel at the time he was
convicted, counsel d8s representation is competent when |
attention and made no claim that he was not represented by counsel. Steward v. People, 379428/¢.2d 933
(1972).

Agreeing to have depositions read at trialfather than to have forceful live testimony, is a trial strategy
decision for counsel. Morse v. People, 180 Colo. 49, 501 P.2d 1328 (1972).

Clientsd6 busi ness sinaptgiiney People v. Baildyel80Colo. 214,533 & .&@d 1023
(1972).

Lawyer owes obligation to client to act with diligencée n handl ing his clientds | eg
representation of his client in court. People v. Bugg, 200 Colo. 512, 616 P.2t9B83; (People v. Pooley, 774
P.2d 239 (Colo. 1989).

An attorney violates his obligationsto hisclient n not yling suit wuntil al most
not proceeding with the | awsuit dur ispegnissidné trangfartheod t her
case to another attorney, and in not supervising its handling by that attorney, all of which actions constitute gross
negligence and unprofessional conduct. People v. Zelinger, 179 Colo. 379, 504 P.2d 668 (1972).

A | a w yikire t prephire a will for at least eight months after being employed to do sespecially
where client is aged person, is grossly negligent and shows total lack of responsibility. People v. James, 180 Colo.
133,502 P.2d 1105 (1972).

At t or n e yréparationrior hearipg in dissolution of marriage action occurring in car on way to
courthouseconstituted handling a legal matter without adequate preparation in violation of this rule. People v.

Felker, 770 P.2d 402 (Colo. 1989).

Attorney violated this rule and C.R.P.C.84(dwhen he prepared and yled chilc
failed to properly repect the new stipulation concerni |

Suspension for one year and one day was warranted for attorney who violated this rid@ed C.R.P.C.
84(d)by preparing and yling child support worksheets that
custody and where aggravating factors included a previous disciplinary history and failure to appear in the grievance
proceedngs. People v. Davies, 926 P.2d 572 (Colo. 1996).

Attorney violated thisruleby t aking no action on clientédés tort cl
compensation claim until July, 1985, although retained in 1984 to do so. People v. Félk@2d 402 (Colo.

1989).
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Attorney neglected legal matter entrustedtoheby t aki ng no action on clienté

claim being barred by the statute of limitations. People v. Felker, 770 P.2d 402 (Colo. 1989).

Hindsight cannot replace adecision which counsel makes in the heat of triaMorse v. People, 180
Colo. 49, 501 P.2d 1328 (1972).

There was insufycient evidence toMast &dpdEh i nco
Colo. 49, 501 P.2d 1328 (1972).

Conduct found to violate disciplinary rules.People v. Bugg, 635 P.2d 881 (Colo. 1981); People v.
Razatos, 636 P.2d 666 (©ol1981), appeal dismissed, 455 U.S. 930, 102 S. Ct. 1415, 71 L. Ed. 2d 639 (1982);
People v. Goss, 646 P.2d 334 (Colo. 1982); People v. Ross, 810 P.2d 659 (Colo. 1991).

Applied in People v. Leader, 193 Colo. 402, 567 P.2d 800 (1977); People v. Goddpt03.77, 576
P.2d 1020 (1978); People v. McMichael, 196 Colo. 128, 586 P.2d 1 (1978); People v. Susman, 196 Colo. 458, 587
P.2d 782 (1978); People v. Cameron, 197 Colo. 330, 595 P.2d 677 (1979); People v. Pacheco, 198 Colo. 455, 608
P.2d 333 (1979); Pete v. Pacheco, 199 Colo. 108, 608 P.2d 334 (1979); People ex rel. Silverman v. Anderson, 200

Colo. 76, 612 P.2d 94 (1980); People v. Barbour, 199 Colo. 126, 612 P.2d 1082 (1980); People v. Hilgers, 200 Colo.

211, 612 P.2d 1134 (1980); People v. Haddo06k, @olo. 218, 613 P.2d 335 (1980); People v. Lanza, 200 Colo.

241, 613 P.2d 337 (1980); People v. Meldahl, 200 Colo. 332, 615 P.2d 29 (1980); People v. Dixon, 200 Colo. 520,
616 P.2d 103 (1980); People ex rel. Cortez v. Calvert, 200 Colo. 157, 617 P.@®89Y, People v. Hurst, 200

Colo. 537, 618 P.2d 1113 (1980); People v. Gottsegen, 623 P.2d 878 (Colo. 1981); People v. Dutton, 629 P.2d 103

(Colo. 1981); People v. Wright, 638 P.2d 251 (Colo. 1981); People v. Hebeler, 638 P.2d 254 (Colo. 1981); People v.

Archuleta, 638 P.2d 255 (Colo. 1981); People v. Gellenthien, 638 P.2d 295 (Colo. 1981); People v. Barbour, 639
P.2d 1065 (Colo. 1982); People v. Whitcomb, 676 P.2d 11 (Colo. 1983); People v. Bollinger, 681 P.2d 950 (Colo.
1984); People v. Underhill, 68321 349 (Colo. 1984); People v. Simon, 698 P.2d 228 (Colo. 1985); People v.
Blanck, 700 P.2d 560 (Colo. 1985); People v. Gerdes, 782 P.2d 2 (Colo. 1989).

II. DISCIPLINARY ACTIONS.

A. Public Censure.

When a lawyer is negligent in handling estates, publc reprimand is warranted for his dereliction of
duty. People v. Bailey, 180 Colo. 211, 503 P.2d 1023 (1972).

Attorney was negligent in closing two different estates in an untimely manner. Public censure is an
appropriate sanction when a lawyer is negitggnd does not act with reasonable diligence in representing a client,
and causes injury or potential injury to a client. People v. Gebauer, 821 P.2d 782 (Colo. 1991).

Undertaking to provide services to clients in areas in which one lacks experieneehich would
ordinarily result in a reprimand, warrants a@y suspension when coupled with continued neglect after private
censure. People v. Frank, 752 P.2d 539 (Colo. 1988).

Del ay in handling and cl osi ng dec gdmaritarcdtaxe st at es
returns, following prior letters of admonition, justify public censure. People v. Clark, 681 P.2d 482 (Colo.

1984).

mp e

An attorneyds neglect and del acgnsideredwitaathérl i ng an adop

circumst anc ecscensyreuPeople y. dMdorep681bPL2d 480 (Colo. 1984).

Neglect of a legal matter ordinarily warranting a letter of admonition by way of reprimandrequires
the imposition of public censure when such conduct is repeated after three letters of admewifienv FGoodwin,
782 P.2d 1 (Colo. 1989).

Evidence sufycient to warrant pRebdleiv.cAtemcie,A77iComa nd f
439, 494 P.2d 837 (1972); People v. Zelinger, 179 Colo. 379, 504 P.2d 668 (1972).

Failure to obtain an order for service by publication, failing to return client phone calls, and failure
to set a case for triajustify public censure. People v. Barr, 805 P.2d 440 (Colo. 1991).

Public censure for failure to promptly distribute proceeds of a settlemenits warranted since
respondent &8s noempladtugl errpatentialdnjuy to kliert. Pdo@e v. Genchi, 824 P.2d 815 (Colo.
1992).

Public censure appropriatewhere attorney delayed hiring experts for case, neglected to familiarize
himself and comply with the criminal discovery rules, inadequatedpared for trial, and proceeded to trial without

or

knowing whether his own expertsdé testimony would suppo

(Colo. 1995).
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Public censure was appropriatavh er e att or ney s fearingsand®timelyremuppear at
stipulation violated DR L02(A)(5) and, in aggravation, there was a pattern of misconduct. People v. Cabral, 888
P.2d 245 (Colo. 1995).

Publ i ¢ c e n whereattoiney ailed tp attdnd to bankruptcy proceeding and scheduled meetings,
failed to timely yle pleadings and responses, and all o
People v. Fry, 875 P.2d 222 (Col@).

Conduct violating this rule in conjunction with oth

censure.People v. Ashley, 796 P.2d 962 (Colo. 1990); People v. Nichols, 796 P.2d 966 (Colo. 1990); People v.
Taylor, 799 P.2d 930 (Colo. 199®eople v. Smith, 819 P.2d 497 (Colo. 1991); People v. Odom, 829 P.2d 855
(Colo. 1992); People v. Sadler, 831 P.2d 887 (Colo. 1992); People v. Fry, 875 P.2d 222 (Colo. 1994); People v.
O6bonnell, 955 P.2d 53 (Colo. 1998).

Conduct vi ol atciem @ justify public censurePegple ¥. Yriscoll, 716 P.2d 1086 (Colo.
1986); People v. Mayer, 716 P.2d 1094 (Colo. 1986); People v. Carpenter, 731 P.2d 726 (Colo. 1987); People v.
Wilson, 745 P.2d 248 (Colo. 1987); People v. Smith, 757 P.2d 628 (C388); People v. Dowhan, 759 P.2d 4
(Colo. 1988); People v. Smith, 769 P.2d 1078 (Colo. 1989); People v. Baird, 772 P.2d 110 (Colo. 1989); People v.
Fieman, 788 P.2d 830 (Colo. 1990); People v. Good, 790 P.2d 331 (Colo. 1990); People v. Brinn, 8015P.2d 119
(Colo. 1990); People v. Mofytt, 801 P.2d 1197 (Colo. 1
People v. Odom, 829 P.2d 855 (Colo. 1992).

B. Suspension.

The failure for mor e t handtorngtureit apdahe absttabnstitutesegcoesr d a de e
professional negligence and carelessness warranting a suspension of one year from the practice of law. People v.

James, 176 Colo. 299, 490 P.2d 291 (1971).

Where an attorney misrepr es e n fais fottwo years to takeeactionon hat he
behalf of another client, and, knowing that a hearing had been set on charges against him, deliberately leaves the
jurisdiction of the court without making any arrangements with the grievance committee and without arranging fo
representation, his conduct warrants suspension from the bar. People v. Kane, 177 Colo. 378, 494 P.2d 96 (1972).

Where counsel appears to be totally oblivious to obligation® render the services for which he is paid,

this crass irresponsibilityorcal ous i ndi fference in the handling of a cl
circumstances and warrants indeynite suspension from t|
(1971).

Attorney suspended for three years forepeated negtt and delay in handling legal matters, failure to
comply with the directions contained in a letter of admonition, and failure to answer letter of complaint from the
grievance committee constitute a violation of this rule, and, with other offensescoiddef professional
responsibility. People v. Hebenstreit, 764 P.2d 51 (Colo. 1988).

Suspension of lawyer for three years, which is the longest possible period for suspension, is appropriate
where there was extensive pattern of client neglect andimehtleception in client matters over a period of years.

Anything less would be too lenient. People v. Hellewell, 811 P.2d 386 (Colo. 1991).

Suspension for three years is appropriate where lawyer failed to respond to motions or appear at hearing,
resut ng in dismissal of clients6 bankruptcy proceeding,
further found that the attorney engaged in bad faith obstruction of the disciplinary proceedings and refused to
acknowledge the wrongful natuoé his conduct or the vulnerability of his clients. People v. Farrant, 883 P.2d 1
(Colo. 1994).

Suspension for one year and one day warranted for a
19 months without that pevmassentifgsa cdumerclaimerndhi dehafmwithcaub nsent |
talking to him; who did not communicate with him in any manner for an extended period of time and then did not
withdraw within a reasonable time after being unable to contact him; and who failed to assweei requests,
resulting in the entries of default and then a default judgment against him. People v. Silvola, 915 P.2d 1281 (Colo.

1996).

Disbarment not warrantedwh er e t her e was mitigating evidence con
physical disabilies. Instead, the board imposed a thyear suspension with a condition for reinstatement that
professional medi cal evidence be presented that the di:
law. People v. Stewart, 892 P.2d 8T®(0. 1995).
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Suspension for three yearsthe longest period available, was appropriate in case where violation of this
rule and others would otherwise have justiyed disbar me
problems, interim rehdlitation, and remorse. People v. McCaffrey, 925 P.2d 269 (Colo. 1996).

Suspension for three years, rather than disbarment, was appropriatehere violation of this rule and
others caused serious harm to at seotrincledingdne previous distiplise, but |
in 14 years of practice, personal and emotional problems, and cooperation and demonstrated remorse in proceedings.
People v. Henderson, 967 P.2d 1038 (Colo. 1998).

Eighteenrmonth suspension warrantedvhere attorney ai | ed t o notify client of a
interest and subsequently neglected a matter, but did
P.2d 50 (Colo. 1992).

Failure to appear after ac cWhere aftergcceping aretainerrfortheust i yes
defense of an action, an attorney failed to appear or advise his client of the fact that he was not going to appear and
thereby prejudiced his clientés case, tdngbligandor neyods c
C.R.C.P. 241.6. People v. Southern, 638 P.2d 787 (Colo. 1982).

Failure to respond to repeated inquiries fromclientand cl i ent 6 s parents, failure
in the court system, including failure to respond to calls fronctoeur t ¢l er k, and failure to

calls after client was arrested and jailed constitutes a pattern of neglect and warrants 30 day suspension. People v.
O6Leary, 752 P.2d 530 (Colo. 1988).

Suspension is ytting s bfaistoipesform setvieen forla alienyaedrtherkby o wi n g
causes injury to such client. People v. Masson, 782 P.2d 335 (Colo. 1988).

Initiation of unnecessary proceeding and legal incompetence warrant suspensidihere lawyer
initiates unnecessary probat@peeding, as well as fails to meet minimum standards of legal competence for
corporate and mining law problems which he has undertaken, his professional misconduct warrants suspension from
the bar. People ex rel. Goldberg v. Gordon, 199 Colo. 296, 60RB532¢(1980).

Failure to designate record on appealcausing ninemonth delay in criminal appeal, considered with

other violations, justiyes suspension. People v. May ,
Suspension is appropriate disciplinggiven number and sexity of instances of misconduct, including

pattern of neglect over clientsdéd affairs over |l engthy |

di ssolution case to client who wished tConsideengiarry concel

mi sconduct in light of proper mitigating factors, susp

1988).

There is evidence t o wRBeoplea.rfStewartdBeCylon 852,497 £.8ds1p08 nsi o n .
(1972).

More sewere sanction of 98day suspension rather than public censure appropriate disciplinéor
attorney who neglected client matter, caused potential injury to client, and engaged in conduct prejudicial to the
administration of justice when aggravated byahystorof yve prior instances of disci
pattern of misconduct, refusal to acknowledge wrongful nature of conduct, vulnerability of victim, and substantial
experience in the practice of law. People v. Dolan, 813 P.2d 733 (Colo. 1991).

Pattern of inaction, including failure to perform adequate research on statute of limitations problem,
violated sections (A)(2) and (A)(3) and other disciplinary rules, justifyingreinth suspension. People v. Barber,
799 P.2d 936 (Colo. 1990).

Failing to resolve an inability to proceed on behalf of a clienfjeglecting to respond to communications
from the grievance committee, failing to fulyl!/ commi t
and misrepresenting to such investigator the status of the case under investigation is conduttg\suspension.
People v. Chappell, 783 P.2d 838 (Colo. 1989).

Failing to obtain substitute counsehfter accepting a retainer while under suspension constitutes neglect
of a legal matter. People v. Redman, 819 P.2d 495 (Colo. 1991).

Fai | ur eankruptcyydtiton Wwarrants suspension from the practice of law for a period of 90 days.
The respondentds misconduct was compounded by his prol
failure to inform his client of domicile issues begrion her desire to obtain a discharge in bankruptcy in Colorado.
People v. Cain, 791 P.2d 1133 (Colo. 1990).

Delay in yling bankruptcy petition and failing to vy
six-month suspensionPeople v. Archuleta, 898 P.2d 1064 (Colo. 1995).

Suspension for one year and one day warranteghere attorney misrepresented to client thial had
been scheduled, that continuances and new trial settings had been made, that a settlement had been reached, and
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where the attorneyés previous, similar discipline, was
(Colo. 1995).

Suspension for one year and one day warranted for a
19 months without that peenassertinga caunterclaimeod lysdehalfrwithout n s ent |
talking to him; who did not communicate with himany manner for an extended period of time and then did not
withdraw within a reasonable time after being unable to contact him; and who failed to answer discovery requests,
resulting in the entries of default and then a default judgment against ldpieRe Silvola, 915 P.2d 1281 (Colo.

1996).

Failure to communicate with clients, court, and opposing counsatisrepresentation of the status of the
proceedings to client, failure to investefgantter cli entso
hearing, and refusing client an accounting #&ead a refun
suspension. People v. Wilson, 814 P.2d 791 (Colo. 1991).

Ninety-day suspension warrantedvh er e att or ney ga eatérdaled ® gay fodcougnt 6 s | e
reporting services, and showed complete disregard of grievance proceedings. People v. Whitaker, 814 P.2d 812
(Colo. 1991).

Suspension for 90 days is warranted for attorneyos
suspensiornin view of prior record and substantial experience in practice of law even if attorney incorrectly believed
that he had been reinstated. People v. Dieters, 883 P.2d 1050 (Colo. 1994).

Suspension of one year and one day warranted for attorneyhose misconduct included neglect of
legal matter, failure to seek lawful objectives of client, intentional failure to carry out employment contract
resulting in intentional prejudice or damage to client,and who also pled guilty to class 5 felony of fedlto pay
employee income tax withheld. People v. Franks, 866 P.2d 1375 (Colo. 1994).

Absent mitigating or aggravating factors, suspension appropriatevhen a lawyer knowingly fails to
perform services for a client or engages in a pattern of neglechasdscinjury or potential injury to a client.

People v. Glaess, 884 P.2d 722 (Colo. 1994).

It was appropriate to require an attorney to petition for reinstatement under C.R.C.P. 241.22 (b) to
(d), even though his period of suspension for violating sed#9(3) did not exceed one year, where the
extraordinary number of previous matters in which the attorney was cited for neglect showed the need for a
demonstration that he had been rehabilitated. People v. C De Baca, 862 P.2d 273 (Colo. 1993).

Conductvi ol ating this rule in conjunction with other d
suspensionPeople v. Moya, 793 P.2d 1154 (Colo. 1990); People v. Creasey, 793 P.2d 1159 (Colo. 1990); People v.
Schmad, 793 P.2d 1162 (Colo. 1990); People v. Baf& Pr2d 978 (Colo. 1990); People v. Garrett, 802 P.2d
1082 (Colo. 1990); People v. Rhodes, 803 P.2d 514 (Colo. 1991); People v. Flores, 804 P.2d 192 (Colo. 1991);

People v. Crimaldi, 804 P.2d 863 (Colo. 1991), 854 P.2d 782 (Colo. 1993); People v. Duigvido2d 561

(Colo. 1991); People v. Hall, 810 P.2d 1069 (Colo. 1991); People v. Koeberle, 810 P.2d 1072 (Colo. 1991); People
v. Gaimara, 810 P.2d 1076 (Colo. 1991); People v. Dash, 811 P.2d 36 (Colo. 1991); People v. Honaker, 814 P.2d
785 (Colo. 1991); eople v. Heilbrunn, 814 P.2d 819 (Colo. 1991); People v. Anderson, 817 P.2d 1035 (Colo.

1991); People v. Redman, 819 P.2d 495 (Colo. 1991); People v. Smith, 828 P.2d 249 (Colo. 1992); People v.
Hyland, 830 P.2d 1000 (Colo. 1992); People v. Smith, 830 2028 (Colo. 1992); People v. Raubolt, 831 P.2d 462
(Colo. 1992); People v. Regan, 831 P.2d 893 (Colo. 1992); People v. Southern, 832 P.2d 946 (Colo. 1992); People
v. Denton, 839 P.2d 6 (Colo. 1992); People v. Hindorff, 860 P.2d 526 (Colo. 1993); Pestadeans, 866 P.2d

1378 (Colo. 1994); People v. Butler, 875 P.2d 219 (Colo. 1994); People v. Cole, 880 P.2d 158 (Colo. 1994); People
v. Smith, 880 P.2d 763 (Colo. 1994); People v. Kardokus, 881 P.2d 1202 (Colo. 1994); People v. Johnson, 881 P.2d
1205 (Colo.1994); People v. Pittam, 889 P.2d 678 (Colo. 1995); People v. Swan, 893 P.2d 769 (Colo. 1995); People
v. Banman, 901 P.2d 469 (Colo. 1995); People v. Crews, 901 P.2d 472 (Colo. 1995); People v. Dickinson, 903 P.2d
1132 (Colo. 1995); People v. Davis, 912¢45 (Colo. 1996); People v. Calvert, 915 P.2d 1310 (Colo. 1996).

Conduct violating this r uPepplesvuYaklia,ic46P2dIBH(Cooust i fy su
1982); People v. Pilgrim, 698 P.2d 1322 (Colo. 1985); People v. Convery, 704 P.@0ok961985); People v.

Foster, 716 P.2d 1069 (Colo. 1986); People v. Barnett, 716 P.2d 1076 (Colo. 1986); People v. Fleming, 716 P.2d
1090 (Colo. 1986); People v. Larson, 716 P.2d 1093 (Colo. 1986); People v. McDowell, 718 P.2d 541 (Colo. 1986);
People vYost, 729 P.2d 348 (Colo. 1986); People v. Holmes, 731 P.2d 677 (Colo. 1987); People v. Turner, 746
P.2d 49 (Colo. 1987); People v. Yost, 752 P.2d 542 (Colo. 1988); People v. Convery, 758 P.2d 1338 (Colo. 1988);
People v. Lustig, 758 P.2d 1342 (Colo. 19880ple v. Goens, 770 P.2d 1218 (Colo. 1989); People v. Dolan, 771
P.2d 505 (Colo. 1989); People v. Flores, 772 P.2d 610 (Colo. App. 1989); People v. Emeson, 775 P.2d 1166 (Colo.
1989); People v. Hodge, 782 P.2d 25 (Colo. 1989); People v. Fahrney,Zd8248.(Colo. 1989); People v.
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Gregory, 788 P.2d 823 (Colo. 1990); People v. Bergmann, 790 P.2d 840 (Colo. 1990); People v-Mkztisiey

795 P.2d 262 (Colo. 1990); People v. Stayton, 798 P.2d 903 (Colo. 1990); People v. Grossenbach, 803 P.2d 961
(Colo.1990); People v. Creasey, 811 P.2d 40 (Colo. 1991); People v. Rhodes, 814 P.2d 787 (Colo. 1991); People v.
Williams, 824 P.2d 813 (Colo. 1992); People v. Watson, 833 P.2d 50 (Colo. 1992); People v. Farrant, 883 P.2d 1
(Colo. 1994); People v. Singer, 892&.798 (Colo. 1995); People v. Williams, 915 P.2d 669 (Colo. 1996).

C. Disbarment.

Attorney disbarred for continued pattern of conduct involving neglect and misrepresentatiomnd for
failure to cooperate in investigation by grievance committee. Peojgleung, 673 P.2d 1003 (Colo. 1984); People
v. Johnston, 759 P.2d 10 (Colo. 1988).

Failure to yle bankruptcy pet it Whenalawyer, afeei bgilgt mont hs
paid for his services, negl entforsapdriod offappeoxiraately eightaronths,t cy p e
during which time the client is sued and his wages att
failure to carry out a contract of employment justify disbarment. People v. McMichael, 19%38]&09 P.2d 633
(1980).

Fail ur e t estate faxwetdrng onybéhalf of personal representative of estate, failure to be
adequately prepared for argument at schedul ed hearing,
opposiy counsel constitutes continuing pattern of neglect

disbarment. People v. Stewart, 752 P.2d 528 (Colo. 1987).

Failing to commence any action on behalf ofacliene x pl oi t i ng a cditrusetmextérs fr i end
funds for one6s personal wuse, and failing to cooperate
with respect to such matters is conduct warranting disbarment. People v. McMahill, 782 P.2d 336 (Colo. 1989).

Where an attorney demonstrates an extreme indifference to the welfare of his clienésd the status of
their cases and an extreme insensitivity to his professional duties in the face of adverse judgments due to neglect,
client complaints, and repeated disciplinproceedings, disbarment is the appropriate sanction. People v. Wyman,

782 P.2d 339 (Colo. 1989).

Conduct which causes a client serious or potentially serious injurgnd demonstrates a complete lack of
concern for a cl i ent &sisbarmdanteReepk v. Lyors, 762 P\Re 143 (Ealoel98B)a r r a n

Continuing to practice law while suspended is conduct justifying disbarmen®eople v. James, 731
P.2d 698 (Colo. 1987).

Facts sufycient to | uforfalufeyto cdniply Wwith registratian requiremarttstofo r n e y
C.R.C.P. 227, misappropriation of funds, and improper withdrawal from employment. People v. Scudder, 197 Colo.

99, 590 P.2d 493 (1979).

Totaldisregar d of obligation to protect a clientdés right s
in conjunction with the violation of a number of disciplinary rules and an extended prior record of discipline
requires most severe sanction of disbarment. People O6 Leary, 783 P.2d 843 (Colo. 1

Attorneyds continued practi ce o fwithnaseifortwto wihdeupthender an
| egal practice, and the failure to take actsion to prot
disbarment. People v. Wilson, 832 P.2d 943 (Colo. 1992).

Disbarment was the proper remedywhere the attorney was afforded multiple opportunities including two
suspensions and court ordered rehabil ieglectoflegal mattarsl wher e
entrusted to him; (b) misrepresentation to the client and the grievance committee; and (c) a pattern of neglect
followed by the respondent that had the potential of causing serious injury to his clients. People v. Susman, 787 P.2d
1119 (Colo. 1990).

Disbarment proper remedyfor lawyer who, shortly after admission to bar and continuing for two years,
embarked on a course of conduct resulting in ten separate instances of professional misconduct, some of which
presented the potentifdr serious harm to clients and to the administration of justice. People v. Murray, 887 P.2d
1016 (Colo. 1994).

A | awyerds continued practi ce o fwithnaeifortwtoivihduptbender an
legal practice, and failure to taketat on t o protect the [ egal interests of t
People v. Wilson, 832 P.2d 943 (Colo. 1992).

Pattern of misconduct involving failure to render servicesmu | t i pl e of fenses, and cor

property warantdisbaremert. Péople v. Vermillion, 814 P.2d 795 (Colo. 1991).
Disbarment appropriate where attorney converted client funds, neglected a legal matter entrusted to him,
and had a history of discipline. People v. Grossenbach, 814 P.2d 810 (Gdlp. 19
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Disbarment appropriate when attorney neglected numerous legal mattemnd engaged in other
conduct prejudicial to client and the administration of justice. People v. Theodore, 926 P.2d 1237 (Colo. 1996).
Failure to respond to discovery and motiongsfailure to attend case management hearing, and failure to
inform client of progress of a civil case is grounds for disbarment. People v. Hebenstreit, 823 P.2d 125 (Colo. 1992).
Conduct violating this rule in conjunction with other disciplinary rulesiss uf yci ent to justi f
disbarment. People v. Ashley, 817 P.2d 965 (Colo. 1991); People v. Rouse, 817 P.2d 967 (Colo. 1991); People v.
Margolin, 820 P.2d 347 (Colo. 1991); People v. Koransky, 824 P.2d 819 (Colo. 1992); People v. Bradley, 825 P.2d
475 (Colo.1992); People v. Southern, 832 P.2d 946 (Colo. 1992); People v. McGrath, 833 P.2d 731 (Colo. 1992);
People v. Singer, 955 P.2d 1005 (Colo. 1998).
Conduct violating this r ulPeoplswHKepdeidk &46tP.2d387 (folost i fy di
1982);People v. Dwyer, 652 P.2d 1074 (Colo. 1982); People v. Craig, 653 P.2d 1115 (Colo. 1982); People v.
Golden, 654 P.2d 853 (Colo. 1982); People v. Coca, 716 P.2d 1073 (Colo. 1986); People v. Quick, 716 P.2d 1082
(Colo. 1986); People v. Quintana, 752 P.2d9.050lo. 1988); People v. Lovett, 753 P.2d 205 (Colo. 1988); People
v. Brooks, 753 P.2d 208 (Colo. 1988); People v. Turner, 758 P.2d 1335 (Colo. 1988); People v. Danker, 759 P.2d 14
(Colo. 1988); People v. Score, 760 P.2d 1111 (Colo. 1988); People veKeigl P.2d 605 (Colo. 1989); People v.
Murphy, 778 P.2d 658 (Colo. 1989); People v. Frank, 782 P.2d 769 (Colo. 1989); People v. Johnston, 782 P.2d 1195
(Colo. 1989); People v. Dulaney, 785 P.2d 1302 (Colo. 1990); People v. Franks, 791 P.2d 1 (Col®ctfd);.
Gregory, 797 P.2d 42 (Colo. 1990); People v. Mullison, 829 P.2d 382 (Colo. 1992); People v. Hyland, 830 P.2d
1000 (Colo. 1992).

Rule 1.2.Scope of Representation and Allocation of AuthorityBetween Client and Lawyer

(a) Subject to paragraphe ) and (d), a | awyer shal/l abide by
objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by
which they are to be pursued. A lawyer may take such action on behalfotietiteas is impliedly

authorized to carry out the representation. A | aw
matter. I n a criminal case, the | awyer shal/l abid
lawyer, as to a p&eto be entered, whether to waive jury trial and whether the client will testify.

WA | awyerds representation of a client, incl uc
constitute an endorsement of t hwewsoractvites.6s pol i ti c

(c) A lawyer may limit the scope or objectives, or both, of the representation if the limitation is
reasonable under the circumstances and the client gives informed consent. A lawyer may provide limited
representation to pro se pagias permitted by C.R.C.P. 11(b) and C.R.C.P. 311(b).

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer
knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any propseed cour
of conduct with a client and may counsel or assist a client to make a good faith effort to determine the
validity, scope, meaning or application of the law.

Source:(a), (¢), and comment amended and adopted June 17, 1999, effective July 1, 1398ppetidix
repealed and readopted April 12, 2007, effective January 1, 2008; comment [14] added and effective March 24,
2014; Comments [5A] and [5B] added, effective April 6, 2016.

COMMENT

Allocation of Authority between Client and Lawyer
[1] Paragraph (aconfers upon the client the ultimate authority teed@ine the purposes to be served by

|l egal representation, within the | imits imposed by | aw
speciyed in paragraph (a), such as whether l¢ 0o settle a
1.4(a)(1) for the | awyerds duty to communicate with thi
which the clientbds objectives are to be pursued, the |

and may take suclcton as is impliedly authorized to carry out the representation.
[2] On occasion, however, a lawyer and a client may disagree about the means to be used to accomplish the
clientds objectives. Clients nor tharllalvger witheréspecttothe t he s p e«

19



means to be used to accomplish their objectives, particularly with respect to technical, legal and tactical matters.
Conversely, lawyers usually defer to the client regarding such questions as the expense to be inaoneérand

for third persons who might be adversely affected. Because of the varied nature of the matters about which a lawyer
and client might disagree and because the actions in question may implicate the interests of a tribunal or other
persons, this Ruldoes not prescribe how such disagreements are to be resolved. Other law, however, may be
applicable and should be consulted by the lawyer. The lawyer should also consult with the client and seek a
mutually acceptable resolution of the disagreement. Hi sfiorts are unavailing and the lawyer has a fundamental
disagreement with the client, the lawyer may withdraw from the representation. See Rule 1.16(b)(4). Conversely, the
client may resolve the disagreement by discharging the lawyer. See Rule 1.16(a)(3)

[BJAt the outset of a representation, the client may
clientdéds behalf without further consultation. Absent a
lawyer may rely on such an adwanauthorization. The client may, however, revoke such authority at any time.

41 n a case in which the client appears to be suff el
the clientés decisions is to be guided by reference to
I ndependence from Clientbés Views or Activities

[5] Legal representation should not be denied to people who are unable to afford legal services, or whose
cause is controversial or the subject of popular disapproval. By the same token, representindaes!igott

constitute approval of the clientds views or activitie:
[5A] Regarding communications with clients when a lawyer retains or contracts with other lawyers outside

the [ awyerds own firm to provi dehealient, see €dmmént [6] to Ralehld. pr o v |
[ 5B] Regarding communications with clients and with

from more than one firm are providing legal services to the client on a particular matter, see Comment ¢7] tb. Rul

Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by agreement with the client or by the
terms under which the | awyerds services raanedbyyemde avail
insurer to represent an insured, for example, the representation may be limited to matters related to the insurance
coverage. A limited representation may be appropriate because the client has limited objectives for the
representation.Incdad i t i on, the terms upon which representation i s
mi ght otherwise be used to accomplish the clientds obj
thinks are too costly or that the lawyer regarslsegpugnant or imprudent.

[7] Although this Rule affords the lawyer and client substantial latitude to limit the representation, the
' imitation must be reasonable under the circumstances.
geneal information about the law the client needs in order to handle a common and typically uncomplicated legal
problem, the | awyer and client may agree that the | awy
Such a limitation, however,avul d not be reasonable if the time allotte:q
which the client could rely. Although an agreement for a limited representation does not exempt a lawyer from the
duty to provide competent representation, the limitatianfesctor to be considered when determining the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the representation. See Rule 1.1.

[BJAl'l agreements concerning a | awyerdés ofepresentati
Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6.
Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a crime or
fraud. This prohibitionhowever, does not preclude the lawyer from giving an honest opinion about the actual
consequences that appear |likely to result from a clieni
course of action that is criminal or fraudulent oéitsnake a lawyer a party to the course of action. There is a
critical distinction between presenting an analysis of legal aspects of questionable conduct and recommending the
means by which a crime or fraud might be committed with impunity.

[L0O]Whentte cl i ent 6s course of action has already begun
especially delicate. The lawyer is required to avoid assisting the client, for example, by drafting or delivering
documents that the lawyer knows are frauduterity suggesting how the wrongdoing might be concealed. A
lawyer may not continue assisting a client in conduct that the lawyer originally supposed was legally proper but then
discovers is criminal or fraudulent. The lawyer must, therefore, withdrawtiilemepresentation of the client in the
matter. See Rule 1.16((a). I n some cases, WwWithdrawal al
to give notice of the fact of withdrawal eaSeedRutedl. di saf y|
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[l11]Wher e the client is a yduciary, the | awyer may be
beneyciary.
[12] Paragraph (d) applies whether or not the defrauded party is a party to the transaction. Hence, a lawyer
must na participate in a transaction to effectuate criminal or fraudulent avoidance of tax liability. Paragraph (d)
does not preclude undertaking a criminal defense incident to a general retainer for legal services to a lawful
enterprise. The last clause of pguaph (d) recognizes that determining the validity or interpretation of a statute or
regulation may require a course of action involving disobedience of the statute or regulation or of the interpretation
placed upon it by governmental authorities.
[13] If a lawyer comes to know or reasonably should know that a client expects assistance not permitted by
the Rules of Professional Conduct or other | aw or if t|
lawyer must consult withthecliet r egar ding the |l imitations on the | awye
[14] A lawyer may counsel a client regarding the validity, scope, and meaning of Colorado constitution
article XVIII, secs. 14 & 16, and may assist a client in conduct that theesfawasonably believes is permitted by
these constitutional provisions and the statutes, regulations, orders, and other state or local provisions implementing
them. In these circumstances, the lawyer shall also advise the client regarding relatethfedaralipolicy.

ANNOTATION
Law reviews. For formal opinion of the Colorado Bar Association on Ethical Duties of Attorney Selected
by Insurer to Represent I|Its Insured, see 22 Col o. Law.
Unbunded Legal Serviceso, see 29 Colo. Law. 5 (January 20
Defense Caseso, see 29 Colo. Law. 77 (October 2000). F
30 Colo. Law. 51 (April2001). F@r t i cl e, MASettl ement Ethicsd, see 30 Col
comment, fAlncreasing Access to Justice: Expanding t |

he
Low-l ncome Col oradanso, see 72 U.Ethica Guidelinek for S&tkeement 459 (200
Negotiationso, see 34 Colo. Law. 11 (Febrwuary 2005). F

[
Cliento, see 34 Colo. Law. 27 (October 2005).seeor arti
34 Col o. Law. 67 (November 2005). For article, ALitigat
see 41 Colo. Law. 103 (August 2012). For article, fARep!
For articl e,s fwhdoviVWaintg t® iGrnotw Hempo, see 43 Colo. Law.
Colorado Childés Best Interests: Examining the Gabriesl

Colo. L. Rev. 537 (2014).
Annot at oRufed.2is ginilad Rule 1.2 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.
Even though section (c) of this rule allows unbudiing of legal services, an attorney remains obligated
to comply with C.R.C.P. 11(b).In re Merriam, 250 Bankr. 724 (Bankr. D. Colo. 2000).
Having a litigant appear to be pro se when in truth an attorney is authoring pleadings and
necessarily guiding thecourse of the litigation with an unseen hand is disingenuowsd far below the level of
candor that must be met by members of the bar. Such conduct is contrary to section (d) of this rule. Johnson v. Bd.
of County Commérs of FrG»mdd®4).,, 868 F. Supp. 1226 (D.
Any provision in an agreement to provide legal services that would deprive a client of the right to
control settlement is unenforceable as against public policincluding a provision that purports to prohibit the
client from unreasonablerf usi ng to settle. A clientds right to rejec
litigation have the right to control their own cases. Jones v. Feiger, Collison & Killmer, 903 P.2d 27 (Colo. App.
1994), revdd on ot h(€dlo.1§¥6pounds, 926 P.2d 1244
The decision to enter a guilty plea or withdraw a guilty plea is one of the few fundamental choices
that must be decided by the defendant alon@eople v. Davis, 2012 COA 1, _ P.3d __.
Aiding client to vi ol gustédisbarsmdnto Regplew.Clhappell, RUR.2829e nt t o
(Colo. 1996).
Suspension for three yearsthe longest period available, was appropriate in case where violation of this
rule and others would ot her wi se hmeluded pgrepsat andyeenationdli s b ar me
problems, interim rehabilitation, and remorse. People v. McCaffrey, 925 P.2d 269 (Colo. 1996).
Suspension for three years appropriate when attornegircumvented proper channels for the adoption of
a child by falsely listndher own husband as the birth father on the bz¢
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engage in fraudulent conduct, and provided false information on a petition for stepparent adoption. People v.
Ritland, 327 P.3d 914 (Colo. O.P.D.J. 2014).

Suspmsi on for one year and one day appropriate when
for summary judgment and t oPepopietv..Honakerc847 Re2d 640 (Coblee BO93u pon 1 e

Public censure appropriatewhere harm suffered byatton ey 6 s cl i ent was specul ati v
his misrepresentations and admitted to his client before the institution of disciplinary proceedings that he had done
nothing on the clientds appeal , at tdieclosur yf hibmigstonduocttopr i or

the grievance committee, and he expressed remorse for his misconduct. People v. Nelson, 848 P.2d 351 (Colo.
1993).

If prosecution witness advises the prosecutor that he or she knows or recognizes one of the jurtrs,
prsecutor has an afyrmative duty i mmediately to notify
People v. Drake, 841 P.2d 364 (Colo. App. 1992).

When a lawyer accepts fees from clients and then abandons those clients while keeping theiney
and causing serious harm, disbarment is appropriatePeople v. Steinman, 930 P.2d 596 (Colo. 1997).

Conduct violating this rule in conjunction with oth
suspension, stayed upon completion of ongar period of probation with conditions. People v. Bendinelli, 329
P.3d 300 (Colo. O.P.D.J. 2014).

Conduct violating this rule in conjunction with oth
disbarment. People v. Steinman, 930 P.2d 596 (Colo. 1997); In r@eBilack, 971 P.2d 1061 (Colo. 1999).
Conduct violating this rule in conjunction with oth

disbarment. People v. Sousa, 943 P.2d 448 (Colo. 1997).

Cases Decided Under Former DR-410.

Law reviews.For articleiCopi ng with the Paper Avalanche: A Suryv
see 16 Colo. Law. 1787 (1987).

Suspension for one year and one day warranted for a
19 months without t bradnsemevensassertinga chunterciaimeod hysebehalf without
talking to him; who did not communicate with him in any manner for an extended period of time and then did not
withdraw within a reasonable time after being unable to contact him; and wémb timianswer discovery requests,
resulting in the entries of default and then a default judgment against him. People v. Silvola, 915 P.2d 1281 (Colo.
1996).

Attorney who undertakes to conduct action impliedly agrees that he will pursue it to some
conclugon; and he is not free to abandon it without reasonable cause. Sobol v. District Court, 619 P.2d 765 (Colo.
1980); Anderson, Calder & Lembke v. District Court, 629 P.2d 603 (Colo. 1981).

Even where cause may exi st, a t éannmproperymamerilyt hdr awal n
protective of his clientds rights and I|iabilities. Sob«
Attorneyébés withdrawal fromeemphoymeneywgaviemptopeat s
of her intention to withda, f ai l ed t o return the yle of one client, a
the clientsd interests. Peopl e v. Fel ker , 770 P.2d 402
Trial dates accepted shall be honored before withdrawal from employment¥When public defendesr a
busy defense | awyer ynds that his representation of on

he must make an election as to the client he will represent, he has a heavy duty to the court to see that he honors
dates that heds agreed to for the trial of a case. Watson v. District Court, 199 Colo. 76, 604 P.2d 1165 (1980).
Attorneyébés withdrawal i s The quedtidn of wiethér anl attocneyshiotildbbe di s cr
permitted to withdraw his general appearance dralbef a litigant in a civil case is, under ordinary circumstances,
within the discretion of the trial court; and its decision will not be reversed unless this discretion has been
demonstrably abused. Sobol v. District Court, 619 P.2d 765 (Colo. 1980).
Motions for withdrawal of counsel are addressed to the discretion of the court and will not be reversed
unless clear error or abuse is shown. Anderson, Calder & Lembke v. District Court, 629 P.2d 603 (Colo. 1981).
A decision as to whether counsel shobédpermitted to withdraw must lie within the sound discretion of
the trial judge. As long as the trial court has a reasonable basis for believing that theclamyeelation has not
deteriorated to the point where counsel is unable to give effectiva Hie fair presentation of a defense, the court
is justiyed in refusing to appoint new counsel. Peopl e
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The question of whether a | awyer may withdraw durin
the trial courtés discretion and court must balance nee
request for withdrawal. People v. Rubanowitz, 688 P.2d 231 (Colo. 1984).

The trial courtds deci si on wbusd.Thendecisionokthedrinlsaurti r be d o n
to deny a motion to withdraw will not be disturbed on review absent a clear abuse of discretion. People v.

Schultheis, 638 P.2d 8 (Colo. 1981).

Di sagreement concerning counsel 6s r eMdisag@dmentt o cal | w
bet ween defense counsel and the accused concerning coul
require the trial judge to grant the matito withdraw and replace defense counsel. People v. Schultheis, 638 P.2d 8
(Colo. 1981).

Filing of a grievance because of di sadereemghitngsof o
grievance concerning courss aln@s rredfusadl ttoo yylee ac ertvail n al
require trial judge to grant the motion to withdraw and replace defense counsel. People v. Martinez, 722 P.2d 445
(Colo. App. 1986).

Counsel should request permission to withdraw where client insiston presenting perjured
testimony. When a serious disagreement arises between the defense counsel and the accused, and counsel is unable
to dissuade his client from insisting that fabricated testimony be presented by a witness, counsel should request
permission to withdraw from the case in accordance with the procedures set forth in this opinion. If the motion to
withdraw is denied, however, he must continue to serve as defense counsel. People v. Schultheis, 638 P.2d 8 (Colo.
1981).

When confronted witka client who insists upon presenting perjured testimony as to an alibi, counsel may
only state, in the motion to withdraw, that he has an |
P.2d 8 (Colo. 1981).

Failure and refusal to refund unearned portions of fees collected from two clients constituted
violations of C.R.C.P. 241(B), DR-A02, and this rule. People v. Gellenthien, 621 P.2d 328 (Colo. 1981).

Failure to withdraw for over a year after being discharged by client, accompéyigaotracted failure to

return clientdéds yle, justiyes suspension. People v. Ho «
Conduct violating this rule in conjunction with oth
censure.People v. Vsetecka, 893 P.2d 13@®lo. 1995).
Failing to return the yle of a client while at the
clientdéds case during a period of suspension for similail

the practice of law.Peoplev. Hodge, 782 P.2d 25 (Colo. 1989).
Suspended attorney must demonstrate rehabilitationThe actions of a suspended attorney who took part
in a complex real estate transaction and engaged in the practice of law by representing, counseling, advising, and
assisting a former client warrant suspension until he demonstrates by clear and convincing evidence that (1) he has
been rehabilitated; (2) he has complied with and will continue to comply with all applicable disciplinary orders and
rules;and (3) heiscgmet ent and yt to practice | aw. People v. Bel f
Conduct violating this rule in conjunction with oth
suspensionPeople v. Moya, 793 P.2d 1154 (Colo. 1990); People v. Cre@88yP.2d 1159 (Colo. 1990); People v.
Wilson, 814 P.2d 791 (Colo. 1991); People v. Whitaker, 814 P.2d 812 (Colo. 1991); People v. Heilbrunn, 814 P.2d
819 (Colo. 1991); People v. Anderson, 817 P.2d 1035 (Colo. 1991); People v. Hyland, 830 P.2d 10a®%9eplo.
People v. Raubolt, 831 P.2d 462 (Colo. 1992); People v. Southern, 832 P.2d 946 (Colo. 1992); People v. Regan, 871
P.2d 1184 (Colo. 1994); People v. Cole, 880 P.2d 158 (Colo. 1994).
Conduct violating this r uPeoplesvuGeler i58mM2ad 235 (Colg. 1988).i f y s u
Facts sufycient to | uforfalufeyto cdniply Wwith registratian requiremaritstofo r n e y
C.R.C.P. 227, misappropriation of fundadamproper withdrawal from employment. People v. Scudder, 197 Colo.
99, 590 P.2d 493 (1979).
Conduct violating this rule in conjunction with oth
disbarment. People v. Southern, 832 P.2d 946 (Colo. 1992); ReaMcGrath, 833 P.2d 731 (Colo. 1992); People
v. Fritsche, 897 P.2d 805 (Colo. 1995).
Conduct violating this r ulPeoplswDwyar,i6®k2d107d (Cplaarst i fy di
1982); People v. Kengle, 772 P.2d 605 (Colo. 1989); People ks;radl P.2d 1 (Colo. 1990); People v.
Vermillion, 814 P.2d 795 (Colo. 1991); People v. Mullison, 829 P.2d 382 (Colo. 1992); People v. McGrath, 833
P.2d 731 (Colo. 1992).
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Applied in People ex rel. MacFarlane v. Harthun, 195 Colo. 38, 581 P.2d 716 (P&®)e v. Pacheco,
198 Colo. 455, 608 P.2d 333 (1979); People v. Pacheco, 199 Colo. 108, 608 P.2d 334 (1979); People v. Johnson,
199 Colo. 248, 612 P.2d 1097 (1980); People v. Lanza, 200 Colo. 241, 613 P.2d 337 (1980); People v. Meldahl, 200
Colo. 332, 65 P.2d 29 (1980); People v. Archuleta, 638 P.2d 255 (Colo. 1981).

Cases Decided Under Former DR-101.

Lawreviews.For arti cl e, AThe Ethical Aspects of Compr omi
Mt . L. Rev. 454 (196i3ng Fwirdeamdecl|l Whathltnher Doni Wiat h a Hot
880 (1982). FPoarr tayr tMacll per,a citTihcier dC1 ai ms agai nst Real Est a
(1984). For article, AThe Role of PAlongsemarstd ICo,unsed 1Ih (
Law. 568 (1985). For article, AThe Ethical Duty to Con:

(1990).
Lawyers are required by the obl i ignaht affairs of therfcliest hei r of
and in judicial proceedings. People v. Heyer, 176 Colo. 188, 489 P.2d 1042 (1971).
Failure to take any action on behalf of his clienafter he was retained and entrusted with work and after
making representations to his client which were false, amafjwiolates the code of professional responsibility and
C.R.C.P. 241.6. People v. Southern, 638 P.2d 787 (Colo. 1982).

Tri al court may explore adequacy of trial counsel 6s
withdrawal, but in the course of thisinquiy, t he court may not compel the atto
communi cati ons. Peopl e v. Schul thei s, 44 Colo. App. 45
(Colo. 1981).

Attorney may not breach his duty of maintaining his cliem 6 s ¢ o neyed wherche knows his
client has previously perjured himself. Peopl e v. Schul

grounds, 638 P.2d 8 (Colo. 1981).
Attorney shall not use testimony that he knows is perjuredPeopé v. Schultheis, 44 Colo. App. 452,
618 P.2d 710 (1980), revédd on other grounds, 638 P.2d |
Defense counsel may waive right to confront witnesseEhe right to confront witnesses is a fundamental
right and waiver of such a right is not te lightly found, but this decision is properly the responsibility of defense
counsel, and therefore, the decision of defense counsel to allow the prosecution to use depositions of witnesses in
court is an effective waiver. Morse v. People, 180 Colo. 49,/R2d 1328 (1972).
Matters of trial conduct and strategy are the responsibility of defense counsé¥lorse v. People, 180
Colo. 49, 501 P.2d 1328 (1972).
Defendant cannot complain when it falls short of accomplishing an acquittalt is not error to dey a
motion for a new trial based on incompetence of trial counsel where the incompetence claimed arises out of defense
counsel 6s failure to call certain witnesses that the di
trial strategy, anthe defendant will not be heard to complain when trial strategy falls short of accomplishing an
acquittal. People v. Moreno, 181 Colo. 106, 507 P.2d 857 (1973).
If every decision in a contested trial had to be made by the accusdeh would be denied efttive

assistance and the judgment of his trial counsel; the
Morse v. People, 180 Colo. 49, 501 P.2d 1328 (1972).
Continued and chronic negleciover a period of two years must be considevad| | f u | and support

of intentional prejudice or damage to clients. People v. Barber, 799 P.2d 936 (Colo. 1990).
Trial court did not abuse its discretion by imposing sanctions on attornewho, at direction of clients,

failed to advise opposingpgay of c¢cl i entsd® bankruptcy and automatic st a
circumstances the attorney was faced with an irreconcil
professional obligations t o o pgioreguasting permigsioste withdiawd woul d

Parker v. Davis, 888 P.2d 324 (Colo. App. 1994).

Inappropriate personal relationship with a client may prejudice or damage client under this rule.
People v. Gibbons, 685 P.2d 168 (Colo. 1984).

Where an attorneyrequests, on the day of trial, dismissal of federal court proceedings because of
lack of jurisdictional amount while representing plaintiff, fails to appear in court when scheduled, shows gross
indifference and disregard toward the court, the jurors, ppdging counsel, and fails to keep appointments with
the grievance committee assigned to investigate charges against him, a public reprimand for dereliction of duty is
called for. People v. Heyer, 176 Colo. 188, 489 P.2d 1042 (1971).
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Public censure was ppropriate wher e attorneyo6s failure to appear at
stipulation violated DR L02(A)(5) and, in aggravation, there was a pattern of misconduct. People v. Cabral, 888
P.2d 245 (Colo. 1995).

Conduct of attorney warranted public censure under paragraph (A)(1).People v. Stayton, 798 P.2d
903 (Colo. 1990); People v. Smith, 819 P.2d 497 (Colo. 1991).

Conduct of attorney warranted public reprimand under paragraph (A)(2). People v. Atencio, 177
Colo. 439, 494 P.2d 837 (1972).

Conduct violating this rule in conjunction with oth
censure.People v. Ashley, 796 P.2d 962 (Colo. 1990); People v. Fitzgibbons, 909 P.2d 1098 (Colo. 1996).

Conduct violating tifypublic censlirePegple . WMayere7h6tP.2d 1994j(Cols.t
1986); People v. Wilson, 745 P.2d 248 (Colo. 1987); People v. Wyman, 769 P.2d 1076 (Colo. 1989); People v.

Baird, 772 P.2d 110 (Colo. 1989); People v. Fieman, 788 P.2d 830 (Colo. 1990); Peopid,v7 ¥oP.2d 331
(Colo. 1990).

Where an attorney misrepr es en fais fot two years toltakesactionoh hat he
behalf of another client, and, knowing that a hearing had been set on charges against him, deliberately leaves the
jurisdiction of the court withoumnaking any arrangements with the grievance committee and without arranging for
representation, his conduct warrants suspension from the bar. People v. Kane, 177 Colo. 378, 494 P.2d 96 (1972).

Suspension is ytting sanct ieaformsetviees forlaalienyardrtherkbyo wi ngl vy
causes injury to such client. People v. Masson, 782 P.2d 335 (Colo. 1989).

Failing to resolve an inability to proceed on behalf of a clienfieglecting to respond to communications
from the grievance committeejfd i ng t o ful yll commitments made to the |
and misrepresenting to such investigator the status of the case under investigation is conduct warranting suspension.
People v. Chappell, 783 P.2d 838 (Colo. 1989).

Suspersion of lawyer for three yearswhich is the longest possible period for suspension, is appropriate
where there was extensive pattern of client neglect and intentional deception in client matters over a period of years.
Anything less would be too lenienteéple v. Hellewell, 811 P.2d 386 (Colo. 1991).

Failure to communicate with clients, court, and opposing counsatisrepresentation of the status of the
proceedings to the cliendas anjdu d$yeadr sugpsnsgoniPeale vaWisont i gat e
814 P.2d 791 (Colo. 1991).

Knowing failure to oorrotsce caultteaicn icelnitednst écd aiimf or med ¢
and neglecting to pursue settlement negotiations damaged cliect@stdutes intentional failure to carry out
contract of employment sufycient to justify suspensi on.

Conduct violating this rule in conjunction with oth
suspensionPeople v. Creasey, 793 P.2d 1159 (Colo. 1990); People v. Schmad, 793 P.2d 1162 (Colo. 1990); People
v. Wilbur, 796 P.2d 976 (Colo. 1990); People v. Baptie, 796 P.2d 978 (Colo. 1990); People v. Taylor, 799 P.2d 930
(Colo. 1990); People v. Garrett, 802 @ 2082 (Colo. 1990); People v. Rhodes, 803 P.2d 514 (Colo. 1991); People
v. Flores, 804 P.2d 192 (Colo. 1991); People v. Dunsmoor, 807 P.2d 561 (Colo. 1991); People v. Hall, 810 P.2d
1069 (Colo. 1991); People v. Koeberle, 810 P.2d 1072 (Colo. 1991); Redpdsh, 811 P.2d 36 (Colo. 1991);

People v. Creasey, 811 P.2d 40 (Colo. 1991); People v. Whitaker, 814 P.2d 812 (Colo. 1991); People v. Hansen, 814
P.2d 816 (Colo. 1991); People v. Hyland, 830 P.2d 1000 (Colo. 1992); People v. Raubolt, 831 P.2d 462 (Colo

1992); People v. Regan, 831 P.2d 893 (Colo. 1992); People v. Denton, 839 P.2d 6 (Colo. 1992); People v. Hindorff,
860 P.2d 526 (Colo. 1993); People v. Cole, 880 P.2d 158 (Colo. 1994); People v. Smith, 880 P.2d 763 (Colo. 1994);
People v. Schaefer, 9382d.147 (Colo. 1997).

Conduct violating this r uPepplesvuYaklia,ic46P2dIBH(Coousti fy su
1982); People v. Brackett, 667 P.2d 1357 (Colo. 1983); People v. Pilgrim, 698 P.2d 1322 (Colo. 1985); People v.

Convery, 704 P.2d 29€olo. 1985); People v. Foster, 716 P.2d 1069 (Colo. 1986); People v. Coca, 716 P.2d 1073
(Colo. 1986); People v. Barnett, 716 P.2d 1076 (Colo. 1986); People v. Fleming, 716 P.2d 1090 (Colo. 1986);

People v. Larson, 716 P.2d 1093 (Colo. 1986); PeopléchaRls, 748 P.2d 341 (Colo. 1987); People v. Convery,

758 P.2d 1338 (Colo. 1988); People v. Grifyn, 764 P.2d
1989); People v. Flores, 772 P.2d 610 (Colo. 1989); People v. Pooley, 774 P.2d 232989)pPeople v.

Fahrney, 782 P.2d 743 (Colo. 1989); People v. Gregory, 788 P.2d 823 (Colo. 1990); People v. Bergmann, 790 P.2d

840 (Colo. 1990).

Failure to yle bankruptcy pet it Whenalawyer, afeei bgilgt mont hs
padfo his services, neglects to yle a bankruptcy petitic
during which time the client is sued and his wages att:
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failure to carry out a contraof employment justify disbarment. People v. McMichael, 199 Colo. 433, 609 P.2d 633
(1980).

Converting estate or tr uaveérchdrging fdrssenficesrendenmned feglectm@ r s o n a |
to return inquiries relating to client matters, failiognhake candid disclosures to grievance committee, and
attempting to conceal wrongdoing during disciplinary proceedings warrants the severe sanction of disbarment.
People v. Gerdes, 782 P.2d 2 (Colo. 1989).

Disbarment was the proper remedyw h e r e & tanduct desgnsétrated (a) neglect of legal matters
entrusted to him; (b) misrepresentation to the client and the grievance committee; and (c) a pattern of neglect
followed by the respondent that had the potential of causing serious injury to his aliehtie attorney was
afforded multiple opportunities including two suspensions and court ordered rehabilitation. People v. Susman, 787
P.2d 1119 (Colo. 1990).

Converting trust finuhe dnsount of $18 10@ ahd refusingto makegpaynmnts

promi ssory note taken as restitution was conduct inteni
disbarment. People v. Whitcomb, 819 P.2d 493 (Colo. 1991).

Converting trust funds, al ong wi t hmentWhereattarnieg c onduct
withdraws $62,550 from trust without beneyciariesd kno:
trustee, prepares yctional quarterly trust reports, di
rega di ng the amount of princiopal remaining in the trust,

justify disbarment. People v. Tanquary, 831 P.2d 889 (Colo. 1992).

When attorney converted clientds é&duobdngsthatthemed hi mse
funds were his own, engagedinsefeal i ng, and maintained custody of the
disbarment was warranted. There were no mitigating factors. People v. Warner, 8873 P.2d 724 (Colo. 1994).

Misrepresenting the satus of a dissolution of marriage action with knowledge of impending
remarriage and then forging the purported decree of dissolutiotis conduct involving moral turpitude deserving
of disbarment. People v. Belina, 782 P.2d 26 (Colo. 1989).

Conduct which causes a client serious or potentially serious injurgnd demonstrates a complete lack of
concern for a clientds interests and welfare warrants

Where an attorney demonstrates an extreme indiffettertbe welfare of his clients and the status of their
cases and an extreme insensitivity to his professional duties in the face of adverse judgments due to neglect, client
complaints, and repeated disciplinary proceedings, disbarment is the appropdatasieople v. Wyman, 782
P.2d 339 (Colo. 1989).

Facts sufycient to | uforfalufeyto cdniply Wwith registratian requiremarttstofo r n e y
C.R.C.P. 227, misappropriation of funds, and improper withdrawal from employment. People \erStaddColo.

99, 590 P.2d 493 (1979).

Failure to respond to discovery and motionsfailure to attend case management hearing, and failure to
inform client of progress of a civil case is grounds for disbarment. People v. Hebenstreit, 823 P.2d 12992plo.

Disbarment is appropriate sanction where attorney knowingly converts client propertyand causes
injury or potential injury to a client. People v. Bowman, 887 P.2d 18 (Colo. 1994).

Conduct violating this rule in conjunction with other disciplinary r ul es i s sufycient to
disbarment. People v. Nichols, 796 P.2d 966 (Colo. 1990); People v. Ashley, 817 P.2d 965 (Colo. 1991); People v.
Rouse, 817 P.2d 967 (Colo. 1991); People v. Crimaldi, 804 P.2d 863 (Colo. 1991); People v. Bergmann, 807 P.2d
568 (Colo. 1991); People v. Rhodes, 814 P.2d 787 (Colo. 1991); People v. Heilbrunn, 814 P.2d 819 (Colo. 1991);

People v. Whitcomb, 819 P.2d 493 (Colo. 1991); People v. Koransky, 824 P.2d 819 (Colo. 1992); People v.
Bradley, 825 P.2d 475 (Colo. 1992); Peopl&outhern, 832 P.2d 946 (Colo. 1992); People v. Schindelar, 845 P.2d
1146 (Colo. 1993); People v. Schaefer, 944 P.2d 78 (Colo. 1997); People v. Skaalerud, 963 P.2d 341 (Colo. 1998).

Conductviolat i ng t hi s rul e suf y dPeoplau Kehdoick,jo46$2d 3BA(Cotbi s bar me n
1982); People v. Dwyer, 652 P.2d 1074 (Colo. 1982); People v. Golden, 654 P.2d 853 (Colo. 1982); People v.

Bealmear, 655 P.2d 402 (Colo. 1982); People v. Buckles, &¢31®08 (Colo. 1984); People v. Gibbons, 685 P.2d
168 (Colo. 1984); People v. Quick, 716 P.2d 1082 (Colo. 1986); People v. James, 731 P.2d 698 (Colo. 1987);
People v. Carpenter, 731 P.2d 726 (Colo. 1987); People v. Coca, 732 P.2d 640 (Colo. 1987y, Bemptat, 752
P.2d 528 (Colo. 1987); People v. Quintana, 752 P.2d 1059 (Colo. 1988); People v. Lovett, 753 P.2d 205 (Colo.
1988); People v. Brooks, 753 P.2d 208 (Colo. 1988); People v. Turner, 758 P.2d 1335 (Colo. 1988); People v.
Danker, 759 P.2d 14 (Gn 1988); People v. Costello, 781 P.2d 85 (Colo. 1989); People v. Frank, 782 P.2d 769
(Colo. 1989); People v. Johnston, 782 P.2d 1195 (Colo. 1989).
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Conduct violating this r ulPeoplswbDularey, 885 P.2dt1802 (Calcst i fy di
1990; People v. Franks, 791 P.2d 1 (Colo. 1990); People v. Gregory, 797 P.2d 43 (Colo. 1990); People v.
Vermillion, 814 P.2d 795 (Colo. 1991).

Conduct found to violate disciplinary rules.People v. Bugg, 635 P.2d 881 (Colo. 1981); People v.

Razatos, 636 Pd2666 (Colo. 1981), appeal dismissed, 455 U.S. 930, 102 S. Ct. 1415, 71 L. Ed. 2d 639 (1982);
People v. Ross, 810 P.2d 659 (Colo. 1991).

Applied in People ex rel. MacFarlane v. Harthun, 195 Colo. 38, 581 P.2d 716 (1978); People v.
McMichael, 196 Colo. 12, 586 P.2d 1 (1978); People v. Harthun, 197 Colo. 1, 593 P.2d 324 (1979); People v.
Pacheco, 199 Colo. 108, 608 P.2d 334 (1979); People v. Belfor, 200 Colo. 44, 611 P.2d 979 (1980); People ex rel.
Silverman, v. Anderson, 200 Colo. 76, 612 P.2d 94 (198&)ple v. Barbour, 199 Colo. 126, 612 P.2d 1082
(1980); People v. Meldahl, 200 Colo. 332, 615 P.2d 29 (1980); People v. Dixon, 200 Colo. 520, 616 P.2d 103
(1980); People v. Gottsegen, 623 P.2d 878 (Colo. 1981); People v. Dutton, 629 P.2d 103 (Col®ebgd ).

Hebeler, 638 P.2d 254 (Colo. 1981); People v. Archuleta, 638 P.2d 255 (Colo. 1981); People v. Gellenthien, 638
P.2d 295 (Colo. 1981); People v. Barbour, 639 P.2d 1065 (Colo. 1982); People v. Castro, 657 P.2d 932 (Colo.
1982); People v. Emmert, 6 P.2d 672 (Colo. 1983); People v. Simon, 698 P.2d 228 (Colo. 1985).

Cases Decided Under Former DR-102.

Lawreviews.For arti cl e, AiThe Perjurious Defendant: A Pro
Conpicting Ethical Obligations to the Court and to His
Al ncriminating Evidence: Whaa. tloawl.o 88 0t h( 1a9 8+H0)t. PFodtra taorot

Fraud and the Gener al Practitionero, see 11 Col o. Law.
Mor e Disclosur e, Less Privilegeo, s ee 5 4rutt Conthwed, o . L. R
The Privilege Retained: A Response to Judge Frankel 0,

v. District Court: Colorado Looks at the Crime and Fraud Exception to the Att@they ent Pri vi |l ege o0, S
Colo.L.Rev319 (1984). For article, AfiDefending the Feder al C
(1987) . For article, AA Proposal on Opinion Letters 1in

I'1 6, see 18 Col 0.9 LGow.o .2 2l8a3w.( 119 8(91)9 9a0@d. i EHrotr Coonmynkeartc e Si:A
Puni shing the I nnocent o, see 61 U. Col o. L. Rev. 185 (.
Attorney -client relationship required. Rule requires the existence of an attorobgnt relationship as an
essential element dfie proscribed professional misconduct. People v. Morley, 725 P.2d 510 (Colo. 1986).
A client is a person who employs or retains an attorney for advice or assistance on a matter relating to legal
business. People v. Morley, 725 P.2d 510 (Colo. 1986).
The relationship of an attorney and client can be inferred from the conduct of the parties. People v. Morley,
725 P.2d 510 (Colo. 1986).
The relationship is sufyciently established when it
the | awyer on the | egal consequences of the clientds p:
(Colo. 1986).
Attorney shall not use testimony that he knows is perjuredPeople v. Schultheis, 44 Colo. App. 452,
618 P.2d 710 (1980), revéd on other grounds, 638 P.2d |
If he does so, he commits subornation of perjuryA lawyer who presents a witness knowing that the
witness intends to commit perjury thereby engages in the subornation of perjury. People v. Schultheis, 638 P.2d 8

(Colo. 1981).

Tri al court may explore adequacy of trial counsel 0s
withdrawal, but in the course ofths i nquiry, the court may not compel t he
communications. Peopl e v Schultheis, 44 Colo. App. 45
(Colo. 1981).

Attorney may not breach his duty of maintaininghi s ¢ | i e nt éesen whemhg khews bi® s
client has previously perjured himself. People v. Schul

grounds, 638 P.2d 8 (Colo. 1981).
Unauthorized recordation of telephone conversation estaishes unethical conductTelephone
conversation, which attorney initiated and recorded without the permission of other party to conversation,
established unethical conduct on attorneyo6s part. Peopl
Planned course otonduct which is unresponsive to civil discovery constitutes intent to deceivand
such conduct is prejudicial to the administration of justice. People v. Haase, 781 P.2d 80 (Colo. 1989).
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In fulylling the duty under Canon 7 of the Code of
a client, a lawyer may advance a claim or defense not recognized under existing law if it can be supported by a good
faith argument for an extension, mgdation, or reversal of existing law. Sullivan v. Lutz, 827 P.2d 626 (Colo. App.
1992).
Unsuccessful appeal is not necessarily frivolouBecause a lawyer may present a supportable argument
which is extremely unlikely to prevail on appeal, it cannotdid that an unsuccessful appeal is necessarily
frivolous. Mission Denver Co. v. Pierson, 674 P.2d 363 (Colo. 1984).
An attorney should not pursue frivolous appealsAn att orneyo6s decision not to
complies with his ethical respdhgities to his client. Hodges v. Barry, 701 P.2d 1240 (Colo. 1985).
Failure to inform arbitrat or scoosfituted violatonsfDR-102 ex per t w
warranting public censure because attorney did not disclose that expert haekith&itorney of mistakes in writing,
and ttorney made closing arguments based on uncorrected expert conclusions. People v. Bertagnolli, 861 P.2d 717
(Colo. 1993).
Actions taken by attorney contrary to court order violate this rule and justify suspensidteople v.
Awenius, 653 P.2d 740 (Colo. 1982).
False testimony and counselling such conduct warrant disbarmen#/hen a lawyer counsels his client
to testify falsely at a hearing on a bankruptcy petition and the client does so, and the lawyer gieesnaviads to a
guestion asked of him by the bankruptcy judge, his misconduct warrants disbarment. People v. McMichael, 199
Colo. 433, 609 P.2d 633 (1980).
Conduct violating this rule in conjunction with oth
sugpension.People v. Smith, 830 P.2d 1003 (Colo. 1992).
Conduct violating this r uPepplesvuBeliorgli92Colo. 2230591jPwrd t i fy su
585 (1979); People v. Barnthouse, 775 P.2d 545 (Colo. 1989), cert. denied, 493 U.S. 102€t171845107 L.
Ed. 2d 752 (1990); People v. Bergmann, 790 P.2d 840 (Colo. 1990).
Conduct violating this rule in conjunction with oth
disbarment. People v. Hansen, 814 P.2d 816 (Colo. 1991); People v. CalR .24 969 (Colo. 1991); People v.
Whitcomb, 819 P.2d 493 (Colo. 1991); People v. Smith, 830 P.2d 1003 (Colo. 1992); People v. Southern, 832 P.2d
946 (Colo. 1992); People v. Marmon, 903 P.2d 651 (Colo. 1995).
Conduct violating tiffdisharmentlPeople w Kepdeidk,46tP.2d 387 (Colos t
1982); People v. Dwyer, 652 P.2d 1074 (Colo. 1982); People v. Morley, 725 P.2d 510 (Colo. 1986); People v.
Turner, 758 P.2d 1335 (Colo. 1988); People v. Franks, 791 P.2d 1 (Colo. 1990); PeoplésoniB®9 P.2d 382
(Colo. 1992); People v. Sims, 913 P.2d 526 (Colo. 1996).
Conduct held to violate this rule.People v. Goss, 646 P.2d 334 (Colo. 1982).
Applied in People v. Good, 195 Colo. 177, 576 P.2d 1020 (1978); People v. Meldahl, 200 Cokil 332,
P.2d 29 (1980); People v. Rotenberg, 635 P.2d 220 (Col
MacFarlane, 647 P.2d 1215 (Colo. 1982); People v. Simon, 698 P.2d 228 (Colo. 1985); People v. Hebenstreit, 764
P.2d 51 (Colo. 1988).

Cases DecidedUnder Former DR 9-101.

Lawreviews.For arti cl e, AThe Conpicted Attorneyo, see 11
and Friendship with Local Decisiemakerd May a Lawyer Exploito, see 16 Col o.
AfiCoping wierh A Atvlaé aa he: A Survey on the Disposition of

Since employment in a public defenderdés ofince is no

paragraph (B) of this r uliedintheaepresematidn ofta defehdart byt depugyst c an
public defender and the subsequent representation by the same attorney in a private capacity of the defendant in the
same case. Coles, Manter & Watson v. Denver Dist. Court, 177 Colo. 210, 493 P(28 374

Di squaliycation of former distriDcits qautatlorynceayt iaonnd ohfi s
district attorney and his yrm from representing client
under this canon was clearly apprepe. Osburn v. District Court, 619 P.2d 41 (Colo. 1980).

Di squaliycation of di s twheretwo foanet distrionstgrrieys are Withesses r e q ui r
on contested issues in case. Pease v. District Court, 708 P.2d 800 (Colo. 1985).

Wherealavy er knows or should know that he i sanddealing i
causes potential injury to the client, a suspension from the practice of law, at the very least, is an appropriate
sanction. People v. McGrath, 780 P.2d 492 (Colo. 1989).
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Where there is no evidence offhar epiexcinae basing ifyarb| &
under this canon. Food Brokers, Inc. v. Great Western Sugar, 680 P.2d 857 (Colo. App. 1984).

Factors for deter mining fAdscussedinClaryvaDistic Coarf, 704 Pdur opr i e
866 (Colo. 1985).

iSubstantial responsibilityo r eppledin@eagwn Districtf par agr a
Court, 704 P.2d 866 (Colo. 1985); Peophahengroundsn7iédy a, 732
P.2d 779 (Colo. 1988).

Conduct violating this r ulPeoplswDbularey, 885 P.2dt1802 (Calcst i fy di

1990).
Rule 1.3.Diligence
A lawyer shall act with reasonable diligence and promptness in representing a client.
Source: Entire Appendix repealed andadopted April 12, 2007, effective January 1, 2008.
COMMENT

[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal
inconvenience to the lawyer, and take whatever lawful and ethical measures are requiradddvc at e a cl i ent
or endeavor. A lawyer must also act with commitment and dedication to the interests of the client and with zeal in
advocacy upon the clientdés behalf. A |l awyer is not boul
realized for a client. For example, a lawyer may have authority to exercise professional discretion in determining the
means by which a matter should be pursued. See Rule 1.

not require the use of offeine tactics or preclude the treating of all persons involved in the legal process with
courtesy and respect.
[2Q]A | awyerds work | oad must be controlled so that e
[3] Perhaps no professional shortcomingis moreewidy r esent ed than procrastinat
often can be adversely affected by the passage of time or the change of conditions; in extreme instances, as when a

| awyer overlooks a statute of | i midd.tiBbwmen when ctlh e ndlbi
interests are not affected in substance, howeneeasonable delay can cause a client needless anxiety and
undermine conydence in the |l awyerds trustworthiness. A
does not preclude the lawyer from agreeing to a reasonable request for a postgdhat will not prejudice the
| awyerds client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to
conclusion al/l matters undertaken for a c)Jltheent . I f a |

relationship terminates when the matter has been resolved. If a lawyer has served a client over a substantial period in

a variety of matters, the client sometimes may assume that the lawyer will continue to serve on a continuing basis
unless the lawgr gives notice of withdrawal. Doubt about whether a cli@wyer relationship still exists should be
clariyed by the | awyer, preferably in writing, so that
after the cl i eawyedlms cedsdddoido se. Fov bxample tifla wykr has handled a judicial or
administrative proceeding that produced a result adverse to the client and the lawyer and the client have not agreed

that the lawyer will handle the matter on appeal, the lawyest consult with the client about the possibility of

appeal before relinquishing responsibility for the matter. See Rule 1.4(a)(2). Whether the lawyer is obligated to
prosecute the appeal for the client depends on the scope of the representation thealmagreed to provide to the

client. See Rule 1.2.

[5]To prevent neglect of client matters in the event
diligence may require that each sole practitioner prepare a plan, in conformity wittabfgptules, that designates
another competent | awyer to review client yles, notify
whether there is a need for immediate protective action. Cf. Rule 28 of the American Bar Associationlsdel R
for Lawyer Disciplinary Enforcement (providing for coul
protective action in absence of a plan providing for another lawyer to protect the interests of the clients of a
deceased or disabled Ig&r); C.R.C.P. 251.32(h).
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ANNOTATION

Lawreviews.For arti cl e, AThe Duty of Loyalty and Prepara
(November 2005). For article, fiThe New RutHouss of Profes:
Counsel €pl seelLd83&. 71 (November 2007). For article, HAEt]|
Professional Conducto, see 37 Colo. Law. 47 (October 21

Equal Opportunity for Bu hi7clal( ORittofbeaelrl 20 Ragy@pinidiolr Galtd .c ||

Letters: Limiting the Liability of Opinion Giverso, se:
Annot at oRufed.3is gnila to Rule 1.3 as it existed prior to the 2007 repeal and readoptien of t

Colorado rules of professional conduct. Relevant cases construing that provision have been included in the

annotations to this rule.

Public censure appropriatewh er e har m suf fered by attorneyés clien
his misrepresgations and admitted to his client before the institution of disciplinary proceedings that he had done
noting on the clientébés appeal, attorney had no prior di

the grievance committee, and hemressed remorse for his misconduct. People v. Nelson, 848 P.2d 351 (Colo.
1993).

Public censure appropriate where attorney failed to
of the preliminary hearing before trial. People v. Bonner, 927 P.2d@8Colo. 1996).

More severe sanction of public censure rather than private censure warrantedhere attorney
continued to rely on methods of communication which had previously failed even after it became evident that the
settlement agreement would be with awn and t he c¢clientds interests would b
1389 (Colo. 1993).

Public censure instead of private censure was appropriat@here attorney failed to respond to discovery
requests and motions for summary judgment and the yndi
Standard 9.32(i) as a mitigating factor since there was no medical evidence that attornegotes laffchemical
dependency or that alcohol contributed to or caused the misconduct. People v. Brady, 923 P.2d 887 (Colo. 1996).

Public censure and monitoring conditions for one year, rather than private censure, were
appropriate where attorney had adtory of private sanctions indicating a pattern of misconduct. The attorney had
also had a skmonth suspension entered against him during the same time period in which the acts giving rise to
censure occurred. Had the acts occurred following the suspepsiolic censure would be too lenient. People v.
Field, 967 P.2d 1035 (Colo. 1998).

Aggravating and mitigating factors. The following factors are considered aggravating when deciding the
appropriate level of discipline: (1) Prior discipline, (2) a pattf misconduct, and (3) bad faith obstruction of the
disciplinary process through total nonoperation with the disciplinary authorities. Failure to appear before the
disciplinary board will cause one to lose the ability to present evidence of migidatitors. People v. Stevenson,

980 P.2d 504 (Colo. 1999).

Attorneyds restitution agreement wa ssince the ditdrrey a
did not propose or attempt any form of restitution until after a request for investigatibneh&dn y |1 ed wi t
of disciplinary counsel. People v. Brady, 923 P.2d 887 (Colo. 1996).

n agg
h t he

Attorneyds argument that public discipline is not a
recovering alcoholic was rejectedince overriding concern in digdine proceedings is to protect the public
through the enforcement of professional standards of conduct. People v. Brady, 923 P.2d 887 (Colo. 1996).

Public censure appropriatewh er e att orney all owed the statute of |
compla nt on the clientoés personal injury claim. People v.

Public censure appropriate where neglectxtended over a long period of time, respondent had no prior
history of discipline, and the actual harm caused by the nismbrvas slight. People v. Berkley, 858 P.2d 699
(Colo. 1993).

Public censure appropriate for failure to submit settlement papers to client and to take any further action
in the matter, in addition to other conduct violating rules. People v. Berkleyp 26899 (Colo. 1993).

Public censure appropriate where attorney neglected and made misrepresentations in two separate
legal matters.People v. Eagan, 902 P.2d 841 (Colo. 1995).

Public censure with additional conditions imposed on lawyer who neglected! i ent 6 s matt er an
misinformed client of its status.People v. Kram, 966 P.2d 1065 (Colo. 1998).

Public censure warranted where, although respondent did not notify his clients and opposing counsel
of his suspension, he did notify the court earlyni proceedingsdid not go forward with court proceedings while
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on suspension and no actual harm was demonstrated to any of his clients. People v. Dover, 944 P.2d 80 (Colo.
1997).

Forty-y v-day suspension warranted where respondent neglected child custoahatter and had a prior
public censure, a prior admonishment, and prior suspensions, but where the respondent did not demonstrate a
di shonest or selysh motive and exhibited a cooperative
P.2d 905 Colo. 1998).

Attorneyés inaction over aadotherdisciplidarywiblatiome waeant han t wo
suspension for 30 days where there are mitigating factors. People v. LaSalle, 848 P.2d 348 (Colo. 1993).

Neglecting to yhefoespommear yoj mogment and to return
was suf yci en t-yedrand onedayslspendionPeaple e Honaker, 847 P.2d 640 (Colo. 1993).

Suspension for one year and one day apetomgioni at e whe
for summary judgment and t oPeppietv..Honakerc847 Re2d 640 (Coblee BO93u pon 1 e

Suspension for one year and one day appropriatehen lawyer neglects matters of multiple clients and
charges unreasonable fees. PeopReedy, 966 P.2d 1057 (Colo. 1998).

Suspension for three yearsthe longest period available, was appropriate in case where violation of this
rule and others would otherwise have justiyedldisbar me
problems, interim rehabilitation, and remorse. People v. McCaffrey, 925 P.2d 269 (Colo. 1996).

Suspension for three years was appropriata case involving violation of this rule and others, together
with attorney6s br e aeehopmtect Hisiclent, dvbotwgs apaticutatlyividnerabfe victimr u s t
that was recuperating from a serious head injury. People v. DeRose, 945 P.2d 412 (Colo. 1997).

Suspension for three years, rather than disbarment, was appropriatehere violation of thisule and
others caused serious harm to attorney6s clients, but |
in 14 years of practice, personal and emotional problems, and cooperation and demonstrated remorse in proceedings.
People v. Haderson, 967 P.2d 1038 (Colo. 1998).

Three-year suspension warranted for attorney who effectively abandoned and failed to communicate
with clients. People v. Shock, 970 P.2d 966 (Colo. 1999).

Conduct warrantedoney ear ext ensi on o in PaoplevoSilvole,PIBH.251808pensi o
(Colo. 1997).

Disbarment appropriate remedyf or attorney who neglected clientds |
after being requested to do so, abandoned law practice, evaded process, and failed to resjpoest tf grievance
committee. People v. Williams, 845 P.2d 1150 (Colo. 1993).

Attorney who failed to make sufycient efforts to en
the trust for which he was the trustee violated this rulePeople v. DeRose, 945 P.2d 412 (Colo. 1997).

When a lawyer accepts fees from clients and theabandons those clients while keeping their money
and causing serious harm, disbarment is appropriatePeople v. Steinman, 930 P.2d 596 (Colo. 1997).

Attorneyébés failure to take prompt measures to secur
retrement beneyts constitutes negl ectinreFisher, 202 @hll86mat t er i
(Colo. 2009) (decided under rules in effect prior to 2007 repeal and readoption).

Duty of diligence imposed by this rule violateb y at t o rrente agddygsatelfy supelvise and monitor
nonattorney employeebds actions on behalf of clients in I
(Colo. O.P.D.J. 2011).

Attorneyds conduct violating thisutekeibsnscabgygjciueat.i
justify six-month suspension, stayed upon completion of twyear probationary period. In re Fisher, 202 P.3d
1186 (Colo. 2009) (decided under rules in effect prior to 2007 repeal and readoption).

Previously disbarred attorneywho vidated this rule would be forced to pay restitution to clients as a
condition of readmission. People v. Vigil, 945 P.2d 1385 (Colo. 1997).

Conduct violating this rule in conjunction with oth
disbarment where the #iorney continued to practice law while on suspension, repeatedly neglecting his clients and
failing to take reasonable steps to protect clientso6 i

Conduct violating this rule in conjunction withotherd i sci pl i nary rules is sufyci

censure.People v. Titoni, 893 P.2d 1322 (Colo. 1995); People v. Doherty, 908 P.2d 1120 (Colo. 1996); People v.
Woodrum, 911 P.2d 640 (Colo. 1996); People v. Murray, 912 P.2d 554 (Colo. 1996); Peoplaeri, B85 P.2d

12 (Colo. 1997); People v. Williams, 936 P.2d 1289 (Colo. 1997); People v. Buckingham, 938 P.2d 1157 (Colo.
1997); People v. Todd, 938 P.2d 1160 (Colo. 1997); People v. Doherty, 945 P.2d 1380 (Colo. 1997); People v.
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Yates, 952 P.2d 340 (@o 1998); People v. Barr, 957 P.2d 1379 (Colo. 1998); People v. Kolko, 962 P.2d 979
(Colo. 1998).

Conduct violating this r ul ePespleV. Brith &47tr.2d 1654 {Cols.t i fy pu
1993); People v. Podoll, 855 P.2d 1389 (Colo. 1993); People v. Essling, 893 P.2d 1308 (Colo. 1995); People v.
Belsches, 918 P.2d 559 (Colo. 1996); Peepléonzalez, 933 P.2d 1306 (Colo. 1997); People v. Mohar, 935 P.2d
19 (Colo. 1997); People v. White, 951 P.2d 483 (Colo. 1998).

Conduct violating this rule in conjunction with oth
suspensionPeople v. Farran852 P.2d 452 (Colo. 1993); People v. Barr, 855 P.2d 1386 (Colo. 1993); People v.
Crews, 901 P.2d 472 (Colo. 1995); People v. Kuntz, 908 P.2d 1110 (Colo. 1996); People v. Fager, 925 P.2d 280
(Colo. 1996); People v. Hohertz, 926 P.2d 560 (Colo. 1996 pIPao Paulson, 930 P.2d 582 (Colo. 1997); People
v. Bates, 930 P.2d 600 (Colo. 1997); People v. Reynolds, 933 P.2d 1295 (Colo. 1997); People v. White, 935 P.2d 20
(Colo. 1997); People v. Scott, 936 P.2d 573 (Colo. 1997); People v. Harding, 937 P.218939Q7); People v.
Primavera, 942 P.2d 496 (Colo. 1997); People v. Field, 944 P.2d 1252 (Colo. 1997); People v. Wotan, 944 P.2d
1257 (Colo. 1997); People v. Johnson, 946 P.2d 469 (Colo. 1997); People v. Wright, 947 P.2d 941 (Colo. 1997);
People v. de Bz, 948 P.2d 1 (Colo. 1997); People v. Babinski, 951 P.2d 1240 (Colo. 1998); People v. Rishel, 956
P.2d 542 (Colo. 1998); In re Corbin, 973 P.2d 1273 (Colo. 1999); In re Bobbitt, 980 P.2d 538 (Colo. 1999); In re
Demaray, 8 P.3d 427 (Colo. 1999); Peopl&aynard, 219 P.3d 430 (Colo. O.P.D.J. 2008); People v. Staab, 287
P.3d 122 (Colo. O.P.D.J. 2012); People v. Cochrane, 296 P.3d 1051 (Colo. O.P.D.J. 2013).

Conduct violating this rule in conjunction with oth
disbarment. People v. Walsh, 880 P.2d 766 (Colo. 1994); People v. Marsh, 908 P.2d 1115 (Colo. 1996); People v.
Jenks, 910 P.2d 688 (Colo. 1996); People v. Jamrozek, 921 P.2d 725 (Colo. 1996); People v. Steinman, 930 P.2d
596 (Colo. 1997); People v. Townshe883 P.2d 1327 (Colo. 1997); People v. Madigan, 938 P.2d 1162 (Colo.

1997); People v. Swan, 938 P.2d 1164 (Colo. 1997); People v. Sousa, 943 P.2d 448 (Colo. 1997); People v.
Schaefer, 944 P.2d 78 (Colo. 1997); People v. Clyne, 945 P.2d 1386 (Colo.RA&831g v. Crist, 948 P.2d 1020

(Colo. 1997); People v. Roybal, 949 P.2d 993 (Colo. 1997); People v. Holmes, 951 P.2d 477 (Colo. 1998); People v.
Holmes, 955 P.2d 1012 (Colo. 1998); People v. Hindman, 958 P.2d 463 (Colo. 1998); People v. Valley, 960 P.2d
141 (Colo. 1998); People v. Skaalerud, 963 P.2d 341 (Colo. 1998); People v. Gonzalez, 967 P.2d 156 (Colo. 1998);
In re Bilderback, 971 P.2d 1061 (Colo. 1999); In re Hugen, 973 P.2d 1267 (Colo. 1999); In re Tolley, 975 P.2d 1115
(Colo. 1999); In re Stevenso®79 P.2d 1043 (Colo. 1999); People v. Rasure, 212 P.3d 973 (Colo. O.P.D.J. 2009);
People v. Sweetman, 218 P.3d 1123 (Colo. O.P.D.J. 2008); People v. Zodrow, 276 P.3d 113 (Colo. O.P.D.J. 2011);
People v. Calvert, 280 P.3d 1269 (Colo. O.P.D.J. 2011); Peoplaentino, 285 P.3d 340 (Colo. O.P.D.J. 2012);

People v. Fiore, 301 P.3d 1250 (Colo. O.P.D.J. 2013); People v. Ringler, 309 P.3d 959 (Colo. O.P.D.J. 2013).

Rule 1.4.Communication

(a) A lawyer shall:

(1) promptly inform the client of any decisiono ci r cumst ance with respect
informed consent, as deyned in Rule 1.0(e), is re

(2reasonably consult with the client about the
accomplished;

(3) keep the clienreasonably informed about the status of the matter;

(4) promptly comply with reasonable requests for information; and

B)consult with the client about any relevant |
knows that the client expects asance not permitted by the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make
informed decisions regarding the representatioarce: Comment amended Aprill2 2000, effective July 1,
2000; entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008; Comment [4] amended and
Comments [6A] and [6B] added, effective April 6, 2016.

COMMENT

[1] Reasonable communication between the lawyer lamdlient is necessary for the client effectively to
participate in the representation.
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Communicating with Client

[2] If these Rules require that a particular decision about the representation be made by the client,
paragraph (a)(1) requires thattheYawr pr omptly consult with and secure t hi
unless prior discussions with the client have resolved what action the client wants the lawyer to take. For example, a
lawyer who receives from opposing counsel an offer tifieseent in a civil controversy or a proffered plea bargain
in a criminal case must promptly inform the client of its substance unless the client has previously indicated that the
proposal will be acceptable or unacceptable or has authorized the lavageepi or to reject the offer. See Rule
1.2(a).

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the means to be used to
accomplish the client &sdependipgem hoth theimportahca of thmammdes i t uat i ons
consideration and the feasibility of consulting with the cBetitis duty will require consultation prior to taking
action. In other circumstances, such as during a trial when an immediate decision must be made, the exigency of the
situation mayrequire the lawyer to act without prior consultation. In such cases the lawyer must nonetheless act

reasonably to inform the c¢client of actions the | awyer |
requires that the lawyer keepthe@ nt r easonably informed about the statu
developments affecting the timing or the substance of the representation.

[41A | awyerds regular communication with clidnts wil|

to request information concerning the representation. When a client makes a reasonable request for information,
however, paragraph (a)(4) requires prompt compliance with the request, or if a prompt response is not feasible, that

the lawyer, oramembefo t he | awyer 6s staff, acknowledge receipt of
response may be expected. A lawyer should promptly respond to or acknowledge client communications.

Explaining Matters

[51The cl i ent should have sufycient information to pa
objectives of the representation and the means by which they are to be pursued, to the extent the client is willing and
able to do so. Adequacy of commurioa depends in part on the kind of advice or assistance that is involved. For
example, when there is time to explain a proposal made in a negotiation, the lawyer should review all important
provisions with the client before proceeding to an agreemelitigktion a lawyer should explain the general
strategy and prospects of success and ordinarily should consult the client on tactics that are likely to result in

signiycant expense or to injure or coaeotheexpestedicer s. On t |
describe trial or negotiation strategy in detail. The
expectations for information consistent withalthe duty |

requirements as to the character of representation. In certain circumstances, such as when a lawyer asks a client to
consent to a representation affected by a conpict of i
Rule 1.0(e).
[6] Ordinarily, the information to be provided is that appropriate for a client who is a comprehending and
responsible adult. However, fully informing the client according to this standard may be impracticable, for example,
where the client is a child or suffefrom diminished capacity. See Rule 1.14. When the client is an organization or
group, it is often impossible or inappropriate to inform every one of its members about its legal affairs; ordinarily,
the lawyer should address communications to the apprape o f yci al s of t he organizatio
many routine matters are involved, a system of limited or occasional reporting may be arranged with the client.
[6A] Regarding communications with clients when a lawyer retains or contracts withalyers outside
the | awyerés own firm to provide or assist in the provi
[ 6B] Regarding communications with clients and with
from more tha one firm are providing legal services to the client on a particular matter, see Comment [7] to Rule 1.1.

Withholding Information

[71! n some circumstances, a | awyer may be justiyed i
client would be likely to react imprudently to an immediate communication. Thus, a lawyer might withhold a
psychiatric diagnosis of a client when the ek@ng psychiatrist indicates that disclosure would harm the client. A
| awyer may not withhold information to serve the | awye.l
convenience of another person. Rules or court orders governing litigation avagepthat information supplied to a
lawyer may not be disclosed to the client. Rule 3.4(c) directs compliance with such rules or orders.
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Explanation of Fees and Expenses

[7A] Information provided to the client under Rule 1.4(a) should include informatincerning fees
charged, costs, expenses, and disbursements with regar ¢
promptly respond to the clientds reasonable requests c
these communations be in writing. As to the basis or rate of the fee, see Rule 1.5(b).

ANNOTATION

Lawreviews.For arti cl e, AThe Evolving Doctrine of Inform
591 (1994). For article, AConyrm Attorney Fees in Writ,i
27 (June 2000). For artlichg, WiEbhht bel ECdeceChseWheéen Bei
2005) . For article, AThe Duty of Loyalty and Preparati
article, AEthics in Family Law and Ibheaw 4¥EOatob& 2008.s of Pr
For articCeiefnAt Commapi cations in Coloradoo, see 38 Col
Al nformed Consent Under the Rules of Professional Cond
RulesofPr of essi onal Conduct: An Equal Opportunity for Ethi
For article, fAClientsd Rights During Transitions Bet we

Annot at oRufed.4is inila to Rell.4 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.

Public censure appropriatewhere harm suffered byattoney 6 s c¢cl i ent was specul ati v
his misrepresentations and admitted to his client before the institution of disciplinary proceedings that he had done
nothing on the clientédés appeal , at tdisclosure gf hibraistonducttopr i or

the grievance committee, and he expressed remorse for his misconduct. People v. Nelson, 848 P.2d 351 (Colo.
1993).

Public censure instead of private censure was appropriat@here attorney failed to respond to discovery
reqests and motions for summary judgment and the ynding
Standard 9.32(i) as a mitigating factor since there was no medical evidence that attorney was affected by chemical
dependency or that alcohol cdhtrted to or caused the misconduct. People v. Brady, 923 P.2d 887 (Colo. 1996).

Aggravating and mitigating factors. The following factors are considered aggravating when deciding the
appropriate level of discipline: (1) Prior discipline, (2) a pattermistonduct, and (3) bad faith obstruction of the
disciplinary process through total nonoperation with the disciplinary authorities. Failure to appear before the
disciplinary board will cause one to lose the ability to present evidence of mitigatiagsfd®eople v. Stevenson,

980 P.2d 504 (Colo. 1999).

Attorneyds restitution agreement wa ssince the ditdrrey a
did not propose or attempt any form of restitution until after a request for investigation had bezerd  wi t h t
of disciplinary counsel. People v. Brady, 923 P.2d 887 (Colo. 1996).

Attorneyds argument that public discipline is not a
recovering alcoholic was rejectedince overriding concern in disciplipeoceedings is to protect the public
through the enforcement of professional standards of conduct. People v. Brady, 923 P.2d 887 (Colo. 1996).

n agg
he of

Neglecting to yle response to motion for summary ju
was s u foyesuit ia oneyear and oneday suspensionPeople v. Honaker, 847 P.2d 640 (Colo. 1993).

Ninetyvday suspension justiyed where attorneyods failure
default and entry of judgment against client for $816,613People v. Clark, 927 P.2d 838 (Colo. 1996).

Attorneyds inaction over aadotherdisciplidarywiblatiomewaeant han t wo

suspension for 30 days where there are mitigating factors. People v. LaSalle, 848 P.2d 348 (Colo. 1993).

Suspmsi on for one year and one day appropriate when
request.People v. Honaker, 847 P.2d 640 (Colo. 1993).

Suspension for three years, rather than disbarment, was appropriatehere violation of this rule and
othe s caused serious harm to attorneyds clients, but mit
in 14 years of practice, personal and emotional problems, and cooperation and demonstrated remorse in proceedings.
People v. Henderson, 9&72d 1038 (Colo. 1998).

Three-year suspension warranted for attorney who effectively abandoned and failed to communicate
with clients. People v. Shock, 970 P.2d 966 (Colo. 1999).
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Duty to communicate imposed by this rule violated y at t o r naekgep slienfs & ibdnkruptey t
roceedings reasonably notiyed about the status of t
nd the yling of their second. People v. Calvert, 28

Previously disbarred attorney who violated this rule would be forced to pay restitution to clients as a
condition of readmission. People v. Vigil, 945 P.2d 1385 (Colo. 1997).

Conduct violating this rule in conjuncti abliic with oth
censure.People v. Titoni, 893 P.2d 1322 (Colo. 1995); People v. Doherty, 908 P.2d 1120 (Colo. 1996); People v.
Woodrum, 911 P.2d 640 (Colo. 1996); People v. Barbieri, 935 P.2d 12 (Colo. 1997); People v. Williams, 936 P.2d
1289 (Colo. 1997); People Buckingham, 938 P.2d 1157 (Colo. 1997); People v. Todd, 938 P.2d 1160 (Colo.

1997); People v. Doherty, 945 P.2d 1380 (Colo. 1997); People v. Barr, 957 P.2d 1379 (Colo. 1998).

Conduct violating this r ul ePespleV. Brith &47tr.2d 1654 {Cols.t i fy pu
1993); People v. Damkar, 908 P.2d 1113 (Colo. 1996); People v. Marsh, 908 P.2d 1115 (Colo. 1996); People v.

Jenks, 910 P.2d 688 (Colo. 1996); Peopleoal®y, 917 P.2d 712 (Colo. 1996); People v. Belsches, 918 P.2d 559
(Colo. 1996).

Conduct violating this rule in conjunction with oth
suspension, stayed upon completion of ongar period of probation with condtions. People v. Bendinelli, 329
P.3d 300 (Colo. O.P.D.J. 2014).

Conduct violating this rule in conjunction with oth
suspensionPeople v. Crews, 901 P.2d 472 (Colo. 1995); People v. Kuntz, 908 P.2d 11401@38); People v.

Murray, 912 P.2d 554 (Colo. 1996); People v. Hohertz, 926 P.2d 560 (Colo. 1996); People v. Paulson, 930 P.2d 582
(Colo. 1997); People v. Bates, 930 P.2d 600 (Colo. 1997); People v. Reynolds, 933 P.2d 1295 (Colo. 1997); People
v. Townshad, 933 P.2d 1327 (Colo. 1997); People v. Scott, 936 P.2d 573 (Colo. 1997); People v. Sather, 936 P.2d
576 (Colo. 1997); People v. Harding, 937 P.2d 393 (Colo. 1997); People v. Primavera, 942 P.2d 496 (Colo. 1997);
People v. Field, 944 P.2d 1252 (Colo. I3%eople v. Johnson, 946 P.2d 469 (Colo. 1997); People v. Wright, 947
P.2d 941 (Colo. 1997); People v. Rishel, 956 P.2d 542 (Colo. 1998); In re Corbin, 973 P.2d 1273 (Colo. 1999); In re
Bobbitt, 980 P.2d 538 (Colo. 1999); In re Demaray, 8 P.3d 427 (C282); People v. Albani, 276 P.3d 64 (Colo.
0.P.D.J. 2011); People v. Staab, 287 P.3d 122 (Colo. O.P.D.J. 2012); People v. Cochrane, 296 P.3d 1051 (Colo.

he
0 |

0.P.D.J. 2013).
Conduct violating this rule, in conjunction with ot
disbarment where the attorney continued to practice law while on suspension, repeatedly neglecting his clients and
failing to take reasonable stepsto protécicent sdé i nterest s. People v. Fager, 9
Conduct violating this rule in conjunction with oth

disbarment. People v. Jamrozek, 921 P.2d 725 (Colo. 1996); People v. Steinman, 930 P.201696927);
People v. Wallace, 936 P.2d 1282 (Colo. 1997); People v. Mannix, 936 P.2d 1285 (Colo. 1997); People v. Madigan,
938 P.2d 1162 (Colo. 1997); People v. Swan, 938 P.2d 1164 (Colo. 1997); People v. Clyne, 945 P.2d 1386 (Colo.
1997); People v. Cris48 P.2d 1020 (Colo. 1997); People v. Roybal, 949 P.2d 993 (Colo. 1997); People v.
Holmes, 951 P.2d 477 (Colo. 1998); People v. Holmes, 955 P.2d 1012 (Colo. 1998); People v. Hindman, 958 P.2d
463 (Colo. 1998); People v. Valley, 960 P.2d 141 (Colo. 1928)ple v. Skaalerud, 963 P.2d 341 (Colo. 1998); In
re Bilderback, 971 P.2d 1061 (Colo. 1999); In re Hugen, 973 P.2d 1267 (Colo. 1999); In re Tolley, 975 P.2d 1115
(Colo. 1999); In re Stevenson, 979 P.2d 1043 (Colo. 1999); In re Haines, 177 P.3d 1239(Q&)JpPeople v.
Rasure, 212 P.3d 973 (Colo. O.P.D.J. 2009); People v. Sweetman, 218 P.3d 1123 (Colo. O.P.D.J. 2008); People v.
Zodrow, 276 P.3d 113 (Colo. O.P.D.J. 2011); People v. Calvert, 280 P.3d 1269 (Colo. O.P.D.J. 2011); People v.
Tolentino, 285 FBd 340 (Colo. O.P.D.J. 2012); People v. Fiore, 301 P.3d 1250 (Colo. O.P.D.J. 2013); People v.
Ringler, 309 P.3d 959 (Colo. O.P.D.J. 2013).

Conduct violating rul e sPedpl e Rabmett, 859 B.2dj8T2gCG0i0.f1993)di s b ar n

Cases Decidd Under Former DR 9102.

Law reviews.For series of articles, Alnterest on Lawyer T
see 12 Col o. Law 577 (1983). For article, AEthical Pr ol
(1990).

Paragraphs (A) and (B)(3) require as a minimum standard of conducthat a lawyer segregate his
clientsd funds from his own and keep them in identiyabl

P.2d 324 (1979); People v. Schubert, 799 P.2d 388 (Colo. 1990).
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Most severe punishment is required whem lawye disregards his professional obligations and converts

his clientsd funds to his own use. People v. Kluver, 1!
71 (Colo. 1990); People v. Whitcomb, 819 P.2d 493 (Colo. 1991).
Misuse of fundsbyh awyer stri kes at the heart of the | egal p

lawyers. The most severe punishment is required when a lawyer disregards his professional obligations and converts
his clientsd funds t o 73P.2d 100% (Colau :084); PeB@ew.pNolée, 748.P.28718Be k| es, |
(Colo. 1987).

Conversion of client funds is conduct warranting disbarment because it destroys the trust essential to the
attorneyc | i ent r el ationship, sever dloy nckaymg g easn dt tea ogwels! ipaudbd i
our legal system. People v. Radosevich, 783 P.2d 841 (Colo. 1989).

Disbarment is the presumed sanction for misappropriation offundb ar ri ng si gni ycant mit
circumstances. People v. Young, 864 P.2d 563 (A883); People v. Varallo, 913 P.2d 1 (Colo. 1996); People v.

Coyne, 913 P.2d 12 (Colo. 1996).

Failure and refusal to refund unearned portions of fees collected from two clients constituted
violations of C.R.C.P. 241(B) (now C.R.C.P. 241.6), DR 20, anl this rule. People v. Gellenthien, 621 P.2d 328
(Colo. 1981).

Attorney obligated to foFwatdrelitenfoswprd ocpoent ég
request is made constitutes conduct violative of disciplinary rules. People v. Belina, 765 P.2d 121 (Colo. 1988).

Failing to provide a clientwithanaccounti ng of charges applied agains
request therefor,in conjunction with other instances of neglect, is conduct warranting public censure. People v.

Goodwin, 782 P.2d 1 (Colo. 1989).

Failure to make proper accounting to ¢ient with respect to trust funds and failure to promptly deliver to
the client funds to which she is entitled warrants public censure. People v. Robnett, 737 P.2d 1389 (Colo. 1987).

Failure to deposit funds in trust account.to notify client of receipbf funds and provide accounting, and
to forward yle promptly to new attorney constitute a Vi
censure. People v. Swan, 764 P.2d 54 (Colo. 1988).

Violation of duty to account for and promptly return client property upon request over a threg/ear
period warrants public censure. People v. Shunneson, 814 P.2d 800 (Colo. 1991).

Public censure for failure to promptly distribute proceeds of a settlemenits warranted since
respondent 0 slitlenoe pladtugl erpatentialdnjury to client. People v. Genchi, 824 P.2d 815 (Colo.

1992).

Conduct violating this rule in conjunction with oth
censure.People v. Ashley, 796 P.2d 962 (Colo. 1990); People v. Sadler, 831 P.2d 887 (Colo. 1992).

Converting estate or t wseocvérchdrging drsenficesrendemd eglectmng r s on a l
to return inquiries relating to client matters, failing to make candid disclosures to grievance committee, and
attempting to conceal wrongdoing during disciplinary proceedings warrants the seversg#rdisbarment.

People v. Gerdes, 782 P.2d 2 (Colo. 1989).

Conduct violating this rul ePegple¥. Bdlingernéd8 Pt2d62p (Cald i fy pu
1982); People v. Wright, 698 P.2d 1317 (Colo. 1985); People v. Mayer, 716 P.2d 1094 (Colo. 1986); People v.
Schaiberger, 731 P.2d 728 (Colo. 1987)p®e v. Barr, 748 P.2d 1302 (Colo. 1988); People v. Danker, 759 P.2d 14
(Colo. 1988).

Two-year unjustiyed r et eoudledwith failure to withdrawatreqeest bféasd y | e,
client and refusal to f or weoundel, rsulingin bothdlientdslsustinirtg éjsrieg; | e t o
justiyes suspension for the period of a year and a day.

Failure to account for money collected on behalf of clientjespite numerous client requests for
accounting, and failure to adhere to terms of agreement with client regarding representation, coupled with prior,
ongoing suspension, warrants additionatrsienth suspension. People v. Yost, 752 P.2d 542 (Colo. 1988).

Conduct violating thisruleinconjunct i on with other disciplinary rule
suspensionPeople v. Moya, 793 P.2d 1154 (Colo. 1990); People v. Creasey, 793 P.2d 1159 (Colo. 1990); People v.
Schubert, 799 P.2d 388 (Colo. 1990); People v. Garrett, 802 P.2d 1082 (Colp.Pé8)fle v. Lamberson, 802 P.2d
1098 (Colo. 1990); People v. Crimaldi, 804 P.2d 863 (Colo. 1991); People v. Dunsmoor, 807 P.2d 561 (Colo. 1991);
People v. Dash, 811 P.2d 36 (Colo. 1991); People v. Creasey, 811 P.2d 40 (Colo. 1991); People v. Wilszoh, 814 P
791 (Colo. 1991); People v. Heilbrunn, 814 P.2d 819 (Colo. 1991); People v. Smith, 828 P.2d 249 (Colo. 1992);

People v. Driscoll, 830 P.2d 1019 (Colo. 1992); People v. Regan, 831 P.2d 893 (Colo. 1992); People v. Denton, 839
P.2d 6 (Colo. 1992). People Smith, 880 P.2d 763 (Colo. 1994); People v. Banman, 901 P.2d 469 (Colo. 1995);
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People v. Crews, 901 P.2d 472 (Colo. 1995); People v. Dickinson, 903 P.2d 1132 (Colo. 1995); People v. Davis,
911 P.2d 45 (Colo. 1996).
Conduct viol at i ntgjudtfisuspensianPeaeoplesvuMenon,i6@0rP.2d 879 (Colo.
1982); People v. Pilgrim, 698 P.2d 1322 (Colo. 1985); People v. Foster, 716 P.2d 1069 (Colo. 1986); People v.
Coca, 716 P.2d 1073 (Colo. 1986); People v. Calvert, 721 P.2d 1189 (Colo. 1988 WRdHolmes, 731 P.2d 677
(Colo. 1987); People v. Geller, 753 P.2d 235 (Col o. 19
Goldberg, 770 P.2d 408 (Colo. 1989); People v. Goens, 770 P.2d 1218 (Colo. 1989); People v. Kaemingk, 770 P.2d
1247, (Colo. 1989); People v. McGrath, 780 P.2d 492 (Colo. 1989).

Derelictions in yduciary duties by an attorney whic
disbarment. People v. Roads, 180 Colo. 192, 503 P.2d 1024 (1972).

Attorney failed to deliver property ofaclienti n vi ol ati on of this rule by i
yles made by the client, the clientds attorney, and t
1989).

Refusal to provide accounting for money and jewelrygelivered to him and refusal to itemize the
services performed and the costs incurred warrant disbarment. People v. Lanza, 660 P.2d 881 (Colo. 1983).

Commingling and appropriation of funds warrants disbarment. When a lawyer collects $3000 on
behalf of a clientn connection with a sale of real estate and commingles it with his other trust funds and unlawfully
converts it to his own use, his pagrant disregard of hi
McMichael, 199 Colo. 433, 609 P.2d 633 §DJ.

Where a practicing attorney breached yduciary duti e
handling of funds given to him in trust, his conduct warranted disbarment, and, before he may seek readmittance to
the state bar associatoeh must yr st demonstrate to the grievance con
that he is entitled to a new start. People ex rel. Buckley v. Beck, 199 Colo. 482, 610 P.2d 1069 (1980).

Commingling a clientds fislasebss visldtidnbfthe Goolesoé Prajessiomah e | awy
Responsibility, even in the absence of an actual loss to the client, because the act of commingling subjects the
clientdéds funds to the claims of the | awykerés creditors.

Misappropriation of funds, failure to account, and deceit and fraudin handling the affairs of a client
necessitate that an attorney be disbarred. People v. Bealmear, 655 P.2d 402 (Colo. 1982); People v. Costello, 781
P.2d 85 (Colo. 1989).

Conduct which causes a client serious or potentially serious injurgnd demonstrates a complete lack of
concern for a clientds interests and welfare warrants

Alcoholism not excuseEfforts at alcoholism refmlitation do not excuse conduct which includes
dishonesty and fraud, failing to preserve identity of client funds, and failing to properly pay or deliver client funds,
and which otherwise warrants disbarment. People v. Shafer, 765 P.2d 1025 (Colo. 1988).

g
h

Total disregard of obligation to protect a clientos
in conjunction with the violation of a number of disciplinary rules and an extended prior record of discipline
requires most severe sanction of disbaent . Peopl e v. ObébLeary, 783 P.2d 843

Disbarment was appropriatewher e attorney removed $5, 000 from a c
return money upon several request by the client which ultimately resulted in a suit against thg, attatthe

attorney | ied about the transaction to the attorney wil
a history of prior discipline, including suspension for conversion of client funds, the dishonest motive of the attorney

inremoving and not returning the clientds funds, the atto
conduct, the vulnerability of the client, and the attol

disciplinary action short alisbarment. People v. McGrath, 833 P.2d 731 (Colo. 1992).
Disbarment is appropriate sanction where attorney knowingly converts client propertyand causes
injury or potential injury to a client. People v. Bowman, 887 P.2d 18 (Colo. 1994); People VoMaitalP.2d 1
(Colo. 1996).
Rule is violated when att or neherei$ korequirementthatthe convert s
attorney intend to permanently deprive the client of the funds. People v. Varallo, 913 P.2d 1 (Colo. 1996).
Disbarment was gpropriate where attorney converted $25,000 of client funds on seven different
occasions over a period of four months and did not restore any of the missing funds until after he was detected.
People v. Robbins, 869 P.2d 517 (Colo. 1994).
Disbarment was gpropriate wher e t he bal ance of the respondent 6s
necessary to pay settlements on at least 45 occasions and where the respondent withdrew attorney fees on at least 68
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occasions from trust accounts before receivingthedls f r om whi ch t he fees were to b
P.2d 361 (Colo. 1995).

Conduct violating this rule in conjunction with oth
disbarment. People v. Nichols, 796 P.2d 966 (Colo. 1990); People v.ddnast, 803 P.2d 478 (Colo. 1990);
People v. Rhodes, 814 P.2d 787 (Colo. 1991); People v. Vermillion, 814 P.2d 795 (Colo. 1991); People v. Ashley,
817 P.2d 965 (Colo. 1991); People v. Rouse, 817 P.2d 967 (Colo. 1991); People v. Whitcomb, 819 P.2d.493 (Colo
1991); People v. Margolin, 820 P.2d 347 (Colo. 1991); People v. Bradley, 825 P.2d 475 (Colo. 1992); People v.
Mullison, 829 P.2d 382 (Colo. 1992); People v. Tanquary, 831 P.2d 889 (Colo. 1992); People v. McGrath, 833 P.2d
731 (Colo. 1992); People v. Brow840 P.2d 348 (Colo. 1992); People v. Walsh, 880 P.2d 766 (Colo. 1994); People
v. Varallo, 913 P.2d 1 (Colo. 1996); People v. Coyne, 913 P.2d 12 (Colo. 1996); People v. Jamrozek, 921 P.2d 725
(Colo. 1996).

Conduct violating t fydisbarmentlPeoplsw Kendeidk,646tP.2d 387 (Folos t i
1982); People v. Dwyer, 652 P.2d 1074 (Colo. 1982); People v. Golden, 654 P.2d 853 (Colo. 1982); People v.
Fitzke, 716 P.2d 1065 (Colo. 1986); People v. Quick, 716 P.2d 1082 (Colo. 1986); People v29d¢52d 348
(Colo. 1986); People v. James, 731 P.2d 698 (Colo. 1987); People v. Coca, 732 P.2d 640 (Colo. 1987); People v.
Foster, 733 P.2d 687 (Colo. 1987); People v. Quintana, 752 P.2d 1059 (Colo. 1988); People v. Kengle, 772 P.2d 605
(Colo. 1989); Rople v. Frank, 782 P.2d 769 (Colo. 1989); People v. Dulaney, 785 P.2d 1302 (Colo. 1990); People
v. Franks, 791 P.2d 1 (Colo. 1990); People v. Mulligan, 817 P.2d 1028 (Colo. 1991); People v. Young, 864 P.2d 563
(Colo. 1993).

Fail ure t o twatorsey after regebted requestsrcanstitutes a violation of this rule. People
v. Hebenstreit, 764 P.2d 51 (Colo. 1988).

Conduct held to violate this rule.People v. Goss, 646 P.2d 334 (Colo. 1982).

Applied in People v. Spiegel, 193 Colo. 161, 567dP383 (1977); People v. Good, 195 Colo. 177, 576
P.2d 1020 (1978); People v. Pacheco, 198 Colo. 455, 608 P.2d 333 (1979); People v. Belfor, 200 Colo. 44, 611 P.2d
979 (1980); People ex rel. Silverman v. Anderson, 200 Colo. 76, 612 P.2d 94 (1980); Peapi=my200 Colo.
241, 613 P.2d 337 (1980); People v. Meldahl, 200 Colo. 332, 615 P.2d 29 (1980); People v. Davis, 620 P.2d 725
(Colo. 1980); People v. Dutton, 629 P.2d 103 (Colo. 1981); People v. Moore, 681 P.2d 480 (Colo. 1984); People v.
Underhill, 683P.2d 349 (Colo. 1984); People v. Franco, 698 P.2d 230 (Colo. 1985); People v. Blanck, 700 P.2d 560
(Colo. 1985); People v. Turner, 746 P.2d 49 (Colo. 1987).

Rule 1.5.Fees

(a) A lawyer shall not make an agreement for, charge, or collect an unreas@eabieah
unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a
fee include the following:

At he ti me and | abor required, the novelty and
requisite to pgorm the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will
preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of ldeyer or lawyers performing the services; and

Bwhet her the fee is yxed or contingent.

(b) When the lawyer has not regularly represented the client, the basis or rate of the fee and
expenses shall be communicated to the client, in writing, before or within a reasonable time after
commencing theapresentation. Any changes in the basis or rate of the fee or expenses shall also be
promptly communicated to the client, in writing.

(c) A fee may be contingent on the outcome of the matter for which the service is rendered,
except in a matter in whici contingent fee is otherwise prohibited. A contingent fee agreement shall
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meet all of the requirements of Chapter 23.3 of t
Contingent Fees. 0
(d) Other than in connection with the sale of a law pcagbursuant to Rule 1.17, a division of a
fee between |l awyers who are not in the same yrm m
(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes
joint responsibility for the representation;
(2) the client agrees to the arrangement, including the basis upon which the division of fees shall
be made, and the clientds agreement is conyr med i
(3) the total fee is reasonable.
(e) Referral fees are prohibited.
(f) Feesarentar ned until the | awyer confers a beneyt
for the client. Advances of unearned fees are the property of the client and shall be deposited in the
| awyerds trust account pur s adaamdes of uneaiedlfeesarkinthé B( a ) (
form of property other than funds, then the | awye
own property pursuant to Rule 1.15A(a).
(g9) Nonrefundable fees and nonrefundable retainers are prohibited. Pagnaent that purports
to restrict a clientés right to terminate the rep
obtain a refund of unearned or unreasonable fees, is prohibited.

Source: (b) and Comment amended April 20, 2000, effeciuly 1, 2000; (d) amended and adopted April
18, 2001, effective July 1, 2001; entire rule and Comment amended and adopted May 30, 2002, effective July 1,
2002; entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008; Corhamehfied and
effective November 6, 2008; (b) amended and Comment [3A] repealed March 10, 2011, effective July(f), 2011
amended and Comments [7] and [8] amended, effective April 6, 2016

COMMENT

Reasonableness of Fee and Expenses

[1] Paragraph (a) uires that lawyers charge fees that are reasonable under the circumstances. The factors
speciyed in (1) through (8) are not exclusive. Nor wi | |
requires that expenses for which the client wélldharged must be reasonable. A lawyer may seek reimbursement
for the cost of services performedhouse, such as copying, or for other expenses incuriealise, such as
telephone charges, either by charging a reasonable amount to which the cligmebdsraadvance or by charging
an amount that reasonably repects the cost incurred by

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, they ordinarily will have evolved an understanding
concerning the basis or eadf the fee and the expenses for which the client will be responsible. In a new
client-lawyer relationship, the basis or rate of the fee must be promptly communicated in writing to the client. When
the lawyer has regularly represented a client, they aritijrwill have reached an understanding concerning the
basis or rate of the fee; but, when there has been a change from their previous understanding, the basis or rate of the
fee should be promptly communicated in writing. All contingent fee arrangemmestsbe in writing, regardless of
whether the clienrtawyer relationship is new or established. See C.R.C.P., Ch. 23.3, Rule 1. A written
communication must disclose the basis or rate of the |
engagemet letter or agreement, and it need not be signed by the client. Moreover, it is not necessary to recite all the

factors that underlie the basis of the fee, butonlgteko t hat are directly involved in
for example, to state that the basic rate is an hourly
factors that may be t ake i nuroishée dientumtha simple memaandumory x i ng |
the | awyerés customary fee schedule. When devel opments

disclosure substantially inaccurate, a revised written disclosure should be provided to the client.

[3] Contingent fees, like any other fees, are subject to the reasonableness standard of paragraph (a) of this
Rule. In determining whether a particular contingent fee is reasonable, or whether it is reasonable to charge any
form of contingent fee, a lavey must consider the factors that are relevant under the circumstances. Applicable law
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may impose limitations on contingent fees, such as a ceiling on the percentage allowable, or may require a lawyer to
offer clients an alternative basis for the fee. Agadble law also may apply to situations other than a contingent fee,
for example, government regulations regarding fees in certain tax matters.

[3A] Repealed.

Terms of Payment
[4] A lawyer may require advance payment of a fee, but is obliged to styranearned portion. See Rule
1.16(d). A lawyer may accept property in payment for services, such as an ownership interest in an enterprise,
providing this does not involve acquisition of a proprietary interest in the cause of action or subject rtister of
litigation contrary to Rule 1.8(i). However, a fee paid in property instead of money may be subject to the
requirements of Rule 1.8(a) because such fees often have the essential qualities of a business transaction with the
client.
[5] An agreement manot be made whose terms might induce the lawyer improperly to curtail services for
the client or perform them in a way contrary to the cl i
agreement whereby services are to be provided only afstated amount when it is foreseeable that more extensive
services probably will be required, unless the situation is adequately explained to the client. Otherwise, the client
might have to bargain for further assistance in the midst of a proceednag®action. However, it is proper to
deyne the extent of services in |light of the clientds
based primarily on hourly charges by using wasteful procedures.
[6] [No Colorado comment.]

Division of Fee

[7] A division of fee is a single billing to a client covering the fee of two or more lawyers who are not in
the same yrm. A division of fee facilitates associati ol
could serve the cligras well, and most often is used when the fee is contingent and the division is between a
referring lawyer and a trial specialist. Paragraph (d) permits the lawyers to divide a fee either on the basis of the
proportion of services they render or if eaaivyer assumes responsibility for the representation as a whole. In
addition, the client must agree to the arrangement, including the share that each lawyer is to receive, and the
agreement must be conyr med i n wr iwritingsggnedBythecliemang nt f ee
must otherwise comply with paragraph (c) of this Rule.
and ethical responsibility for the representation as if the lawyers were associated in a partneralyigr ghiauld
refer a matter only to a lawyer who the referring lawyer reasonably believes is competent to handle the matter. See
Rule 1.1.

[8] Paragraph (d) does not prohibit or regulate division of fees to be received in the future for work done
whenlaw er s wer e previously associated in a |law yrm.

Disputes over Fees

[9] If a procedure has been established for resolution of fee disputes, such as an arbitration or mediation
procedure established by the bar, the lawyer must comply with the proceduré# ishreandatory, and, even when
it is voluntary, the lawyer should conscientiously consider submitting to it. Law may prescribe a procedure for
determining a | awyerds fee, for example, in represental
entitled to a reasonable fee as part of the measure of damages. The lawyer entitled to such a fee and a lawyer
representing another party concerned with the fee should comply with the prescribed procedure.

Advances of Unearned Fees and Engagement Refadeey
[10] The analysis of when a lawyer may treat advances of unearned fees as property of the lawyer must
begin with the principle that the lawyer must hold in trust all fees paid by the client until there is a basis on which to

conclude thatthelawyéeras ear ned the fee; otherwise the funds must
they are not the | awyerbs property.

[11] To make a determination of when an advance fee is earned, the written statement of the basis or rate of
the fee, whenrequr ed by Rul e 1.5(b), should include a descripti
earning the fee, the amount of the advance unearned fee, as well as a statement describing when the fee is earned.
Whet her a | awyer emds beonrefydr t @d earsqufay piorti on of the ad

circumstances of the particular case. The circumstances under which a fee is earned should be evaluated under an
objective standard of reasonableness. Rule 1.5(a).
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Rule 1.5(f) Does Not Phibit Lumpsum Fees or Flat Fees
[l12]Advances of unearnesdmoed<e.esi maldudiipmag fileemp 0 are t

for speciyed |l egal services that the | awyer has agreed
must deposit an advance of unearned fees in the | awyer¢
performs speciyed |l egal services or confers beneyts on

of the fee, if a writtn statement is required by Rule 1.5(b). See also Restatement (Third) of the Law Governing
Lawyers 8§88 34, 38 (1998). Rule 1.5(f) does not prevent a lawyer from entering into these types of arrangements.
[13] For example, the lawyer and client may agres portions of the advance of unearned fees are

deemed earned at the | awyerés hourly rate and become t|
services.

[14] Alternatively, the lawyer and client may agree to an advance-kimpm or pat fee t hat wi
in whole or in part based upon the | awyerds completion

regardless of the pr eneinvehed. Bompstamce, ina triminahdeferiseanvatyer a léwser t i

and client may agree that the lawyer earns portions of the advancslump or pat fee upon the |
appearance, initial advisement, review of discovery, preliminary hearieigigbconference, disposition hearing,

motions hearing, trial, and sentencing. Similarly, in a trusts and estates matter, a lawyer and client may agree that the

lawyer earns portions of the luappum or pat fee upon cl i epldtingthe inittaldiat at i on,
of testamentary documents, further <client consultation,
[15]The portions of the advance | ump sum or pat fee e

amounts. However, the feesrait but ed t o each event should repect a reas
of the legal services the lawyer provides in completing each designated event to the anticipated legal services to be
provided on the entire matter. See Rule 1.5¢ta)jger, Collison & Killmer v. Jones926 P.2d 1244, 12523 (Colo.

1996) (clientds sophistication is relevant factor).
[16]A[ Al n 6engagement retainer feeb6 is a fee paid, ap
lawyer will be available for the @it if required. An engagement retainer must be distinguished from ashump
fee constituting the entire payment for a | awyerédés ser)
will be subtracted (see § 38, Comment g). A fee is an engageeataimer only if the lawyer is to be additionally
compensated for actual wor k, if any, performed. d Rest alf
Comment e. An engagement retainer fee agreement must comply with Rule 1.5(a), (b), and (g), erckstesdly
include the amount of the engagement retainer fee, des:
the engagement retainer fee, and state that the engage.]
engagement et ai ner fee will be earned upon receipt because
such as forgoing other business opportunities by makin
the exclusion of other clientsprot ent i al clients, or by giving priority

[17] Because an engagement retainer fee is earned at the time it is received, it must not be commingled
with client property. However, it may be subject to refund to tleacin the event of changed circumstances.

[18] It is unethical for a lawyer to fail to return unearned fees, to charge an excessive fee, or to characterize
any | awyerds fee as nonrefundabl e. L awyesrubesrned.dfalls ar e al
or some portion of a | awyerés fee becomes subject to rq
to the client if there is no further | egal work to be |
alternative, if there is an ongoing clielatvyer relationship and there is further work to be done, it may be deposited
in the | awyerdéds trust account, to be withdrawn from t hi

ANNOTATION

Lawreviews.For arti cl e, AConyrm Attorney Fees in Writing
Col o. Law. 27 (June 2000) . For article, fFee Agreement
Consideraton®®art | 6, see 31 Coloor. alratwi.c |3e5 (fAMaerec hA g2r0efe2me.ntFs :
Ethical Boundaries, and Other Consideratiénar t | 1 6, see 31 Colo. Law. 35 (Apri
Civility: The Rules of Professional Conctd2004). Farn Deposi t i
article, AThe Duty of Loyalty and Preparations to Comp:¢
ANeMonet ary Compensation for Legal Services How Many Ch
(January 2006 .NdwrRwlres cdfe, PMfidthes si onalHoQiosned uGotu:n sSeil gon, i
see 36 Colo. Law. 71 (November 2007). For article, AEt]
Conducto, see 37 Colo. Law. 47Fe(eOcatnodb eErx p2e0n0s8e) .MoFdoiry caartti |
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Colorado Ethics Ruleso, see 40 Colo. Law. 79 (August 2
Equal Opportunity for Ethical Pitfallso, see 41 Col o. |
Annot at oRufed5insonilaeto Rule 1.5 as it existed prior to the 2007 repeal and readoption of the

Colorado rules of professional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.
Supreme court is exclusive tribun&for regulation of the practice of law, including reasonableness of
fees, notwithstanding statutory provision allowing the
determine reasonabl eness of f ees Iihaff 3@.3dvd* (Robor28080). c o mp e n s ;
Agreement for the division of fees between a yrm an
and not against public policyWher e an attorney enters into a separatior
departureandth agr eement speciyes the division of fees for cl
attorney, the agreement is enforceable and does not implicate the policies behind this rule. Norton Frickey, P.C. v.
James B. Turner, P.C., 94 P.3d 1266 (Célpp. 2004).
Further, clients beneyt from separation agreements
client is not charged additional fees as a result of the agreement, nor is the client deceived or misled. Norton Frickey,
P.C. v. JameB. Turner, P.C., 94 P.3d 1266 (Colo. App. 2004).
Charging client for costs of defending grievance proceeding violates DR1D6(A) where charges are
not unfounded and there is no prior agreement to pay such costs. People v. Brown, 840 P.2d 108®%¢.olo. 19
Lawyer who billed client for the costs of defending a grievance violated this rul@here was no
agreement between the attorney and the client to justi/
from the att odutygoypltecttherckket pas fodnd lmythe grievance panel to be false. Therefore,
the billing based on such a theory is deceptive and dishonest in violation of this rule. The appropriate sanction for
the | awyerés conduct i 8 840F.2d1D85 (Cole h992).r e . People v. Brow

Attorneyds professional mi sconduct involving the in
instancesj u s t i-gag gispéndion. People v. Peters, 849 P.2d 51 (Colo. 1993).
Lawyerds bill s p whkeplawyer billediattarneytahd secretariallservices separately.

Newport Pac. Capital Co. v. Waste, 878 P.2d 136 (Colo. App. 1994).

Relief in the nature of mandamus may be appropriatevhen it is alleged that a sheriff or chief of police
has refused to accept applications for concealed weapons permits from private investigators who are not current or
retired | aw enf or c df oreaglice chief hascthenely breanhdd atstatetorysdhtyeto donduct a
background check on each applicant. Miller v. Collier, 878 P.2d 141 (Colo. App. 1994).

Public policy of protecting a clientds meatppdha t o con
clause in a representation agreement that restricts thi
the provision for calculating feesWhere representation agreement provided alternate method of calculating the
fees payable if the @nt unreasonably refused to settle, court refused to enforce either provision and allowed only
reasonable value of services rendered by |l aw yrm. Jone:
1994), revdd on other.18)ounds, 926 P.2d 1244 (Colo

Stipulated agreement and recommendation of public censure with certain conditions and monitoring
based upon conditional admission of misconduatere warranted for attorney who required that his associates
sign a covenant toleatt75tal00 peraeatef the totml feg generated by a case in which his
yrm did |l ess than all the worKk. People v. Wi lson, 953 |

Public censure and restitutionwere appropriate in case of attorney who unilaterally charged &lle®00
in addition to previously agreed contingent fee. In re Wimmershoff, 3 P.3d 417 (Colo. 2000).

Conduct violating this rule in conjunction with other disciplinary rules, where mitigating factors
were present, warrants public censurePeople v. Davis950 P.2d 586 (Colo. 1998).

Conduct violating this rul elnreGreep,dl R3d107&(Coloj2000)t i fy p

Conduct violating this rule in conjunction with ot
suspensionPeople v. Crews, 901 P.2d 472 (Colo. 39%eople v. Hohertz, 926 P.2d 560 (Colo. 1996); People v.

Sather, 936 P.2d 576 (Colo. 1997); People v. Kotarek, 941 P.2d 925 (Colo. 1997); People v. Johnson, 946 P.2d 469
(Colo. 1997); People v. Cochrane, 296 P.3d 1051 (Colo. O.P.D.J. 2013).

Conduct violating this rule in conjunction with other discipinary rul es i s sufycient t
disbarment. People v. Jenks, 910 P.2d 688 (Colo. 1996); People v. Jamrozek, 921 P.2d 725 (Colo. 1996); People v.
Sousa, 943 P.2d 448 (Colo. 1997); People v. Clyne, 945 P.2d 1386 (Colo. 1997); People v. Roybal, 949 P.2d 99
(Colo. 1997); People v. Valley, 960 P.2d 141 (Colo. 1998); People v. Tolentino, 285 P.3d 340 (Colo. O.P.D.J.

2012).

u
h
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Cases Decided Under Former DR-203.

Lawreviews.For arti cl e, AThe Lawyerodéds Duty to Report Eth
(1989). For formal opinion of the Colorado Bar Association Ethics Committee on Collaboration witeMgers
in the Preparation and Marketing of Estate Planning Documents, see 19 Colo. Law. 1793 (1990).

Attorneyds conduct in tpayamnmtgorn menatfescr ftolhe rpf e@evirail an
60-day suspension. People v. Shipp, 793 P.2d 574 (Colo. 1990).
Attorneyds conduct in allowing company selling |ivi

exclusively, to customersuponsalépcorj uncti on with other violations and ac¢
six-month suspension. People v. Cassidy, 884 P.2d 309 (Colo. 1994).

Cases Decided Under Former DR-406.

Lawreviews.For arti cl e, AConpicts in Setadadldl@amaead®t of Perso
(1982). For article, AAttorneyds Feesod0, see 11 Col o. L
Poor: A Dilemma and an Opportunityo, see 11 Colo. Law.
Augmented Competency A Proposal 6, see 12 Colo. Law. 1444 (1983).
Probate Lawyerso, see 19 Col o. Law. 1069 (1990). For f

Committee on Collaboration with Ndrawyers in the Preparatiand Marketing of Estate Planning Documents,
see 19 Colo. Law. 1793 (1990). For formal opinion of the Colorado Bar Association Ethics Committee on Recovery
of Attorney Fee by Lender Using-House Counsel, see 20 Colo. Law. 697 (1991).

Where an attorney makes a uniform practice of imposing charges that exceed the statutory
standards, such violates Canon 2. People v. Radinsky, 176 Colo. 357, 490 P.2d 951 (1971).

Attorneyds charges for probate pr ocdceopldéexnel consi der e
Goldberg v. Gordon, 199 Colo. 296, 607 P.2d 995 (1980).

Attorney who assessed excessive legal fees and attempted to retain improperly charged fesgected
clientsdé interests to their detri mentf,oramedd noand ec | miesnrtespoi
was properly suspended for thirty days. Although attorney previously found to have engaged in professional
misconduct, attorney suffered personal tragedy prior to misconduct and subsequently improved by engaging in
act i vi tcialéodegabamcpeofessional community. People v. Brenner, 764 P.2d 1178 (Colo. 1988).

Where attorney enters into a fee arrangement basing his compensation directly on royalties his client
might receivefrom oil and gas wells, it is clear that the agament is not intended as compensation for legal
services provided and therefore constitutes conduct Vvi
696 P.2d 242 (Colo. 1984).

Contingent fee agreement in a probate proceedinig notunconscionable or unreasonable where it was
openly made and supported by adequate consideration. In re Estate of Reid, 680 P.2d 1305 (Colo. App. 1983).

Excessive fees are basis f ®eoplavnRhdingky,ili6€oles 368,898 Nnsi on o
P.2d 951 (1971).

Contract held not to violate prohibition against maintenanceNorthland Ins. Co. v. Bashor, 177 Colo.

463, 494 P.2d 1292 (1972).

Evidence insufyci entinviotatioe s pacafrdph ()hPeeple v. barzn,i660eP.2d e e
881 (Colo. 1983).

Suspended or disbarred attorney does not lose right to assert a claim for fees earned prior to
suspension or disbarmentRutenbeck v. Grossenbach, 867 P.2d 36 (Colo. App. 1993).

Suspended attorney was entitled to collect orird shar e of contingency feainder an agreement to
divide the fee with two other attorneys where the agreement was based on a good faith division of services and
responsibility at the time it was entered into. Rutenbeck v. Grossenbach, 867 P.2d 36 (Colo. App. 1993

Public censure warranted where attorney kept the yr
lump sum payment of his contingency feand reimbursement of costs even though he knew the settlement might
later be reduced by the social security disabit y awar d and the clientds union awe
(Colo. 1996).

Suspension for one year and one day warrantegdhere attorney billed for time that was not actually
devoted to work contemplated by contract and for time not actualigrpeed. People v. Shields, 905 P.2d 608
(Colo. 1995).
Conduct violating this rule in conjunction with oth
suspensionPeople v. Schmad, 793 P.2d 1162 (Colo. 1990); People v. Sullivan, 802 P.2d 1091 (Colo. 1990); People
v. Dunsmoor, 807 P.2d 561 (Colo. 1991); Peapl€oeberle, 810 P.2d 1072 (Colo. 1991); People v. Kardokus, 881
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P.2d 1202 (Colo. 1994); People v. Johnson, 881 P.2d 1205 (Colo. 1994); People v. Banman, 901 P.2d 469 (Colo.
1995); People v. Dickinson, 903 P.2d 1132 (Colo. 1995); People v. Mills, 923 F6A€olo. 1996).
Conduct violating this r uPeoplesvuFemiog 76R.2d 1080 (Golost i fy s u
1986).
Conduct violating this r ulPeoplswDbwyeri6®®P.2d107d (Cplaast i fy di
1982); People v. Golden, 654 P.2d 853 (Col®&2)9People v. Franks, 791 P.2d 1 (Colo. 1990); In re Bilderback,
971 P.2d 1061 (Colo. 1999).
Applied in Hartman v. Freedman, 197 Colo. 275, 591 P.2d 1318 (1979); People v. Meldahl, 200 Colo. 332,
615 P.2d 29 (1980); People ex rel. Cortez v. Calvert,G4l6. 157, 617 P.2d 797 (1980); Mau v. E.P.H. Corp., 638
P.2d 777 (Colo. 1981); Heller v. First NatBank, 657 P.2d 992 (Colo. App. 1982); People v. Franco, 698 P.2d 230
(Colo. 1985); People v. Coca, 732 P.2d 640 (Colo. 1987).

Rulel6.Conydentiality of I nformation

(a) A lawyer shall not reveal information relating to the representation of a client unless the client
gives informed consent, the disclosure is impliedly authorized in order to carry out the representation, or
thedisclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the extent the
lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or substantial bodily harm;

(2)to reveal the clientds intention to commit a
crime;

(3) to prevent the client from committing a fraud that is reasonably certainuibiresubstantial
injury to the ynancial interests or property of a
using the | awyerods services;

4t o prevent, mitigate, or rectify substanti al
another that is reasonably certain to result or h
in furtherance of which the client has used the |

B)t o secure |l egal advice about othérlawdraceyter 6 s cor
order;

(6) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer
and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon
conduct in which the clig was involved, or to respond to allegations in any proceeding concerning the
| awyerdés representation of the client;

(7) to detect and resolve conflicts of interes
from changes in the composition or aevship of a firm, but only if the revealed information is not
protected by the attornagfient privilege and its revelation is not reasonably likely to otherwise materially
prejudice the client; or

(8) to comply with other law or a court order.

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure
of, or unauthorized access to, information relating to the representation of a client.

Source: Entire Appendix repealed and readopted April 12, 2007, effective 3ahua008; Comment [16],
[17], and [18] added and effective November 6, 2@B%4), (6), and (7) amended, (c) added, Comment [5A]
deleted, Comments [138][14] added, following comments renumbered and amended, effective April 6, 2016

COMMENT
[1] This Rule governs the disclosure by a lawyer of information relating to the representation of a client
during the | awyerdés representation of the client. See |
provided to the lawyer by a prospectdlec ent , Rul e 1.9(c) (2) for the | awyerds
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to the | awyero6s prior representation of a former client
respect to the use of such information to the disadvantagjeenfs and former clients.

[2] A fundamental principle in the cliehta wy er r el ati onship is that, in th
consent, the | awyer must not reveal i nformation relati.
informed consent. This contributes to the trust that is the hallmark of theleleyer relationship. The client is
thereby encouraged to seek legal assistance and to communicate fully and frankly with the lawyer even as to
embarrassing or legally daging subject matter. The lawyer needs this information to represent the client
effectively and, if necessary, to advise the client to refrain from wrongful conduct. Almost without exception, clients
come to lawyers in order to determine their rights ahdtvs, in the complex of laws and regulations, deemed to be
legal and correct. Based upon experience, lawyers know that almost all clients follow the advice given, and the law
is upheld.

[3] The principle ofclied awy er conydent byadated bpdies of law: the atorrelerft f e c t
privilege,theworkpr oduct doctrine and the rule of conydential it
attorneyclient privilege and worproduct doctrine apply in judicial and other proceedings in whielwvger may
be called as a witness or otherwise required to produce evidence concerning a client. The ruldafgéent
conydentiality applies in situations other than those
of | aw. mAthiealciotmy dreul e, for example, applies not only tc
but also to all information relating to the representation, whatever its source. A lawyer may not disclose such
information except as authorized or requiredh®y Rules of Professional Conduct or other law. See also Scope.

[4] Paragraph (a) prohibits a lawyer from revealing information relating to the representation of a client.

This prohibition also applies to disclosures by a lawyer that do not in themssees protected information but

could reasonably |l ead to the discovery of such infor mafi
discuss issues relating to the representation is permissible so long as there is no reasonable likliheod th

listener will be able to ascertain the identity of the client or the situation involved.

Authorized Disclosure

[(]Except to the extent that the clientds instructi ol
is impliedly authorizedo make disclosures about a client when appropriate in carrying out the representation. In
some situations, for example, a lawyer may be impliedly authorized to admit a fact that cannot properly be disputed

or to make a disclosure that facilitates a satisft or y concl usion to a matter. Lawye
the yrmés practice, disclose to each other information
that particular information be conyned to speciyed | aw

Disdosure Adverse to Client

[6] Although the public interest is usually best served by a strict rule requiring lawyers to preserve the
conydentiality of information relating to the represeni
limited exceptions. Paragraph (b)(1) recognizes the overriding value of life and physical integrity and permits
disclosure reasonably necessary to prevent reasonably certain death or substantial bodily harm. Such harm is
reasonably certain to occur if it will leiffered imminently or if there is a present and substantial threat that a
person will suffer such harm at a later date if the lawyer fails to take action necessary to eliminate the threat. Thus, a

lawyer who knows that a client has accidentally dischthrgeg o xi ¢ waste into a townds wat
information to the authorities if there is a present and substantial risk that a person who drinks the water will
contract a I|ife threatening or dededsdryitdeliniinatethe thidatoe as e an«

reduce the number of victims.

[BAlPar agraph (b)(2) permits disclosure regarding a ¢
authorizes the disclosure of information necessary to prevent the crime. Tysapdr does not apply to completed
crimes. Although paragraph (b)(2) does not require the
lawyer may not counsel or assist the client in conduct the lawyer knows is criminal. See Rule ée2ého Rule
1.16 with respect to the | awyerds obligation or right 1
circumstances, and Rule 1.13(c), which permits the lawyer, where the client is an organization, to reveal information
relating to he representation in limited circumstances.

[flParagraph (b)(3) is a |Ilimited exception to the rul
information to the extent necessary to enable affected persons or appropriate authorities to prevent the client from
commi tting a ifnr aRwud ,e als. Od(edy)n,edt hat i s reasonably certain
or property interests of another and in furtherance of

Such a serious abuse of the cldawyer relatimship by the client forfeits the protection of this Rule. The client can,
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of course, prevent such disclosure by refraining from the wrongful conduct. Although paragraph (b)(3) does not
require the |l awyer to reveal ttoureselarhssistthdchestinminductthenduct ,
|l awyer knows is fraudulent. See Rule 1.2(d). See also |
withdraw from the representation of the client in such circumstances, and Rule 1.13(cpevhidk the lawyer,

where the client is an organization, to reveal information relating to the representation in limited circumstances.

[BlParagraph (b)(4) addresses the situation in which
until after it has been consummated. Although the client no longer has the option of preventing disclosure by
refraining from the wrongful conduct, there will be situations in which the loss suffered by the affected person can
be prevented, rlesudhsitiatiahs, the lawyer rmay diselose idformation relating to the
representation to the extent necessary to enable the affected persons to prevent or mitigate reasonably certain losses
or to attempt to recoup their losses. Paragraph (b)(4) doepplytwhen a person who has committed a crime or
fraud thereafter employs a lawyer for representation concerning that offense.

[OIA | awyerds conydentiality obligations do not prec|
about the | awyerod6s personal responsibility to comply wi
disclosing information to seice such advice will be impliedly authorized for the lawyer to carry out the
representation. Even when the disclosure is not impliedly authorized, paragraph (b)(5) permits such disclosure
because of the importance of otherlavg ovy eourttosler.dor exarhplesRole e  wi t |
1.6(b)(5) authorizes disclosures that the lawyer reasonably believes are necessary to seek advice involving the
| awyerbés duty to provide competent r eprdsdosunetoiti on unde.]

information that the | awyer reasonably believes is nec:
duties, including those addressed in Rules 3.3, 4.1 and 8.4.
[10] Where a legal claim or disciplinary charge allegescamplit y of t he | awyer in a cl

other misconduct of the lawyer involving representation of the client, the lawyer may respond to the extent the
lawyer reasonably believes necessary to establish a defense. The same is true with respettittvalvilag the
conduct or representation of a former client. Such a charge can arise in a civil, criminal, disciplinary or other
proceeding and can be based on a wrong allegedly committed by the lawyer against the client or on a wrong alleged
by a third gerson, for example, a person claiming to have been defrauded by the lawyer and client acting together.
The | awyero6s right to respond arises when an assertion
require the lawyer to await the comneement of an action or proceeding that charges such complicity, so that the
defense may be established by responding directly to a third party who has made such an assertion. The right to
defend also applies, of course, where a proceeding has been comimence
[11] A lawyer entitled to a fee is permitted by paragraph (b)(6) to prove the services rendered in an action
tocollectitThi s aspect of the rule expresses the principle t|
exploit it to the detriment of the yduciary.
[12] Other law may require that a lawyer disclose information about a client. Whether such a law
superseds Rule 1.6 is a question of law beyond the scope of these Rules. When disclosure of information relating to
the representation appears to be required by other law, the lawyer must discuss the matter with the client to the
extent required by Rule 1.4. Hpwever, the other law supersedes this Rule and requires disclosure, paragraph (b)(7)
permits the lawyer to make such disclosures as are necessary to comply with the law.

Detection of Conflicts of Interest

[13] Paragraph (b)(7) recognizes that lawyerdifferent firms may need to disclose limited information to
each other to detect and resolve conflicts of interest, such as when a lawyer is considering an association with
another firm, two or more firms are considering a merger, or a lawyer is congitlegi purchase of a law practice.
See Rule 1.17, Comment [7]. Under these circumstances, lawyers and law firms are permitted to disclose limited
information, but only once substantive discussions regarding the new relationship have occurred. Any such
disdosure should ordinarily include no more than the identity of the persons and entities involved in a matter, a brief
summary of the general issues involved, and information about whether the matter has terminated. Even this limited
information, however, shuld be disclosed only to the extent reasonably necessary to detect and resolve conflicts of
interest that might arise from the possible new relationship. Moreover, the disclosure of any information is
prohibited if the information is protected by the attyclient privilege or its disclosure is reasonably likely to
materially prejudice the client (e.qg., the fact that a corporate client is seeking advice on a corporate takeover that has
not been publicly announced; that a person has consulted a lawyéttebpossibility of divorce before the
personébés intentions are known to the personds spouse;
investigation that has not led to a public charge). Under those circumstances, paragraph (a) psolubitsed
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unl ess the client or former client gives informed cons
govern a | awyerds conduct when exploring an associati ol

[14] Any informaion disclosed pursuant to paragraph (b)(7) may be used or further disclosed only to the
extent necessary to detect and resolve conflicts of interest. Paragraph (b)(7) does not restrict the use of information
acquired by means independent of any disclogursuant to paragraph (b)(7). Paragraph (b)(7) also does not affect
the disclosure of information within a law firm when the disclosure is otherwise authorized, see Comment [5], such
as when a lawyer in a firm discloses information to another lawyeeisatme firm to detect and resolve conflicts of
interest that could arise in connection with undertaking a new representation.

[15] A lawyer may be ordered to reveal information relating to the representation of a client by a court or
by another tribunalogovernmental entity claiming authority pursuant to other law to compel the disclosure. For
purposes of paragraph (B){a subpoena is a court order. Absent informed consent of the client to do otherwise, the
lawyer should assert on behalf of the cliathihonfrivolous claims that the order is not authorized by other law or
that the information sought is protected against disclosure by the atimetyprivilege or other applicable law. In
the event of an adverse ruling, the lawyer must consult itlelient about the possibility of appeal to the extent
required by Rule 1.4. Unless review is sought, however, paragragh gejmits the lawyer to comply with the
courtds order.

[15A] Rule 4.1(b) requires a disclosure when necessary to avoid agsisen ¢l i ent 6s cr i mi nal
act, if such disclosure will not violate this Rule 1.6.

[16] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the disclosure is
necessary to accomplish one of the purposes speciyed.
the client to take suitable actiontowb at e t he need for disclosure. I n any c.
interest should be no greater than the lawyer reasonably believes necessary to accomplish the purpose. If the
disclosure will be made in connection with a judicial proceedhmydisclosure should be made in a manner that
limits access to the information to the tribunal or other persons having a need to know it and appropriate protective
orders or other arrangements should be sought by the lawyer to the fullest extentijpeactica

[16A] The interrelationships between this Rule and Rules 1.2(d), 1.13, 3.3, 4.1, 8.1, and 8.3, and among
those rules, are complex and require careful study by |
obligations to their clients arttie courts, and more generally, to our system of justice. The fact that disclosure is
permitted, required, or prohibited under one rule does not end the inquiry. A lawyer must determine whether and
under what circumstances other rules or other law perajtiire, or prohibit disclosure. While disclosure under this
Rule is always permissive, other rules or law may require disclosure. For example, Rule 3.3 requires disclosure of
certain information (such as a | alseewdente) evenriftniwmRudedge of t |
would otherwise not permit that disclosure. In addition, Rule 1.13 sets forth the circumstances under which a lawyer
representing an organization may disclose information, regardless of whether this Rule permits thateli&yo
contrast, Rule 4.1 requires disclosure to a third party of material facts when disclosure is necessary to avoid assisting
a criminal or fraudulent act by a client, unless that disclosure would violate this Rule. See also Rule
1.2(d)(prohibiting dawyer from counseling or assisting a client in conduct the lawyer knows is criminal or
fraudulent). Similarly, Rule 8.1(b) requires certain disclosures in bar admission and attorney disciplinary
proceedings and Rule 8.3 requires disclosure of certaiatiinbs of the Rules of Professional Conduct, except
where this Rule does not permit those disclosures.

[l7]Par agraph (b) permits but does not require the di
representation to accomplish the p8B)lpexarashg tisemlisceeiioged i n |
conferred by this Rule, the lawyeany consi der such factors as the nature o
and with those who might be injured by t/ aedfactdrstant , t he
may extenuate t he c¢ onduieantnotiodisclgse aspermitted by patagraph (blydeesios de c i
violate this Rule.

Reasonable Measures to Preserve Confidentiality
[18] Paragraph (c) requires a lawyer to make reasonable efforts to safeguard information relating to the
representation of a elnt against unauthorized access by third parties and against inadvertent or unauthorized
disclosure by the lawyer or other persons who are participating in the representation of the client or who are subject
to the | awyer 6s s upand¥3. Bhe wnauthorifed accessuol oe the inbdvdrtent ds . 1
unauthorized disclosure of, information relating to the representation of a client does not constitute a violation of
paragraph (c) if the lawyer has made reasonable efforts to prevent the aatisskosure. Factors to be considered
in determining the reasonableness of the | awyerds eff ol
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information, the likelihood of disclosure if additional safeguards are not employed, the cost ofiegnatiditional
safeguards, the difficulty of implementing the safeguards, and the extent to which the safeguards adversely affect the
lawyer's ability to represent clients (e.g., by making a device or important piece of software excessively difficult to
us). A client may require the lawyer to implement special security measures not required by this Rule or may give
informed consent to forgo security measures that would otherwise be required by this Rule. Whether a lawyer may

be required to take additiorslt eps t o safeguard a clientés information |
state and federal laws that govern data privacy or that impose notification requirements upon the loss of, or

unauthorized access to, electronic information, is beyondtheo pe of t hese Rules. For a | a
sharing information with nonlawyers outside the | awyer

[19] When transmitting a communication that includes information relating to the representatidienf,a
the lawyer must take reasonable precautions to prevent the information from coming into the hands of unintended
recipients. This duty, however, does not require that the lawyer use special security measures if the method of
communication affords easonable expectation of privacy. Special circumstances, however, may warrant special

precautions. Factors to be considered in determining t|
conydentiality include t heextentowhich thevprivacy ofthé comnupricatiomi§ or ma t |
protected by | aw or by a conydentiality agreement. A <cl

measures not required by this Rule or may give informed consent to the use of a meamuwfication that
would otherwise be prohibited by this Rughether a lawyer may be required to take additional steps in order to
comply with other law, such as state and federal laws that govern data privacy, is beyond the scope of these Rules.

Former Cient

[20The duty of conydent i dawiernrelatiooshiphas termieated. SeRder t he c |
1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such information to the disadvantage of the former
client.

ANNOTATION
Law reviews. For formal opinion of the Colorado Bar Association on Ethical Duties of Attorney Selected
by Insurer to Represent I|Its Insured, see 22 Col o. Law.
Protecting Privileged Attorne€lient Communications frombDisl osur eo, see 23 Col o. Law. |
AEt hi cal Considerations and Client I dentityod, see 30 C

AttorneyCl i ent Privilege: Using Agents an@Colb.hawesl(Veydi ari es

2001) . For article, APolicing the Legal System: The Du!
2001) . For article, AAmM I My BCloitehretr 6Rse |Kaeteipoerr s?h iRpedd, e ysne «
(April 2003 ) . For article, AMetadata: Hidden Information Mic
33 Col o. Law. 53 (October 2004) . For article, AReprese:!
Et hi cal | ssues 05 (sJeuel y3 42 005 )o.. Hoarw.ar6t i cl e, AEthical Con
Cliento, see 34 Colo. Law. 27 (October 2005). For arti
34 Col o. Law. 67 (November 20fesipnalCénduc: aSt gl gcafnfTh€h &le ¢
InHouse Counsel 6, see 36 Colo. Law. 71 (November 2007).
of Professional Conduct 6o, see 37 Col o. Law. 47 (Octobel
Ethics anl the AttorneyCl i ent and Wor k Product Privilegeso, see 38 (
AAtt e&Crlieeynt Communications in Coloradodo, see 38 Colo. L

Objectivesbo see 41 Col &or L awiarts @pimiprDLétErs: inimidng the 0 1 2)
0

Liability f Opinion Giverso, see 42-D@aietl Bngagdmany. 93 ( No
Letters and Outside Counsel PoliciesofiAs€ol 43 adol €hi L a:
Best I nterests: Examining the Gabriesheski Deci sion an:
(2014).

Annot at oRufed.6isnila to Rule 1.6 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.
Public censure appropriate disciplinefor lawyer who delivered document containing admissions of client
to districtattore y wi t hout yrst obtaining clientdés authorizati on
Al mpliedd consent not encompassed by rule authori zi
secrets.Such disclosure may be made only after full discloswignd with consent of client. People v. Lopez, 845

P.2d 1153 (Colo. 1993).
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Attorney must not reveal information related to the representation of a clientn the absence of the
clientbés consent. People v. Albani, 276 P.3d 64 (Colo.
Guardian ad litem (GAL) does not have an attorneyclient relationship with child who is the subject
of a dependency and neglect proceeding, and chief justice directd@ ddes not designate an attorodignt
relationship nor create an evidentiary privéed he trial court erred in concluding that the evidentiary privilege in §
1390107 (1) (b) precluded the GALO6s testimony concerning
262 P.3d 653 (Colo. 2011).
Disbarment appropriate where attorney acp¢ed fees from a number of clients prior to terminating her
|l egal practice, failed to inform her clientdwplacé such t
clients6é6 funds in separate account, and gave clientsd
904 P.2d 1321 (Colo. 1995).

Cases Decided Under Former DR401.
Lawreviews.For arti cl e, AThe Prosedi SaluDiedendant he AD®f e

Conpicting Ethical Obligations to the Court and to His
Settl ement of Personal I njury Caseso, s ceidenck:Whatto!l o . Law.
do With a Hot Potatoo, see 11 Col o. Law. 880 (1982). F
see 11 Col o. Law. 939 (1982) For article, APrior Repr
seellOC | o. Law. 1214 (1982). For article, iThe Search for
54 U. Col o. L. Rev. 51 (1982). For article, iThe Sear cl
Judge Frankel 0 Revee 6594 (U98Q9JlLoFok. article, iSome Comme
Corporate Lawyer o, see 12 Col o. Law. 60 (1983). For ar:
Gener al Practitioner o, s ee flRo tCeorl toi.a lL alwi. a HLi211i5t W 1f9Br3 )L a v
Clerkso, see 12 Col o. Law. 1243 (1983) . For article, f .
Corporate/ Securities Areabo, see 12 Col o. Law. 1975 (19
Se zures in Law Ofyceso, see 54 U. Col o. L. Rev. 571 (1
Looks at the Crime and Fraud Exception to the Attorédyi ent Pri vi l eged, see 55 U. Col
article, Alnogdenandl Et wbssSeCerest Testo, see 61 Den.
Feder al Drug or Racketeering Chargeo, see 16 Col o. Law.
Aval anche: A Survey on t he Cdpoilaw 787 (1987p Ror aorhme@] i ent Fi | es
AAtt erlneynt Conydences: Puni shing the I nnocento, see 61
the Colorado Bar Association Ethics Committee on Collaboration withlld@vyers in the Preparation and
Market i ng of Estate Pl anning Document s, see 19 Col o. Law
Viliycationo, see 21 Colo. Law. 469 (1992). For for mal
on Preservation of dMaodermGommGunicafiotseTrohrmlegy,isae 22/ole. wawo21
(1993).

Prevailing rule is that it wildl b e an@ttomeyaliemte d t hat co
relationship has been shown to have existed. Osborn v. District Court, 619 P.2d 41980)o. 1

Et hi cal obligation to preserve client -diemtnydences <co

relationship. Rodriquez v. District Court, 719 P.2d 699 (Colo. 1986).

Trustee in bankruptcy s uc cawalesthetatornecliedterlvitegeriorea r i g ht
Inv. Bankers, Inc., 30 B.R. 883 (Bankr. D. Colo. 1983).

Crime-fraud exception to attorney-client privilege recognized.The code of professional responsibility

recognizes the crimfraud exception to the attornelient privilegeand workp r oduct doctr i ne. Law C
Bernard D. Morley, P.C. v. MacFarlane, 647 P.2d 1215 (Colo. 1982).

Attorneyébés failure to safeguard a draft Il etter to a
mi srepresented andweegeaféegentl opspsecutor | ater wused t hi
federal criminal charges, violated DRI40 1 ( B) (1) . Peopl e v. O6Donnell, 955 P.

Bald assertion insufycient to wabBaldassertionbtydsfandaatl i ycati
that he made conydential statements t ocligntredatiopshipwasc ut or
insufycient to warrant disqualiycation of the)district

An accused seeking to disqualify a prosecutor because of prior representation of adefendant by a
me mber of the pr osneucsut osrhéosw ftohramereiytrhner t he prosecutor
prior professional relationship withélcod e f endant, recei ved conydenti al i nfor
substantially related to the pending criminal action. McFarlan v. District Court, 718 P.2d 247 (Colo. 1986).
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It is no abuse of discretion for court to order public defendertow t hdr aw from a def endan
where public defenderdés prior representation of a pros:
created a conpict of interest. Rodriquez v. 2349t rict Cq
(Colo. App. 1986).

Prior employment of pl aidoesnofdisqualify the attarneynwhere the ynstathte f e n d a
case is not substantially related to any matter in which the attorney previously represented the defendant. Food
Brokers, hc. v. Great Western Sugar, 680 P.2d 857 (Colo. App. 1984).

Disbarment warrantedwh er e attorney yled false pleadings and o

information concerning the yling of disciplinary compl
against a judge in exchange for a favorable ruling, failed to sepiescof pleadings on opposing counsel, revealed
client conydences and materi al considered derogatory al

cooperate with the investigation of misconduct, disruption of disciplinary proceedingsrecard of prior
discipline. People v. Bannister 814 P.2d 801 (Colo. 1991).

An attorney must disclose informationto the court in camera if ordered to do so. People v. Salazar, 835
P.2d 592 (Colo. App. 1992).

Applied in People v. Schultheis, 44 Colapp. 452, 618 P.2d 710 (1980); People v. Schultheis, 638 P.2d 8
(Colo. 1981); People v. Smith, 778 P.2d 685 (Colo. 1989).

Rulel.7Conpict of I nterest: Current Clier

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation

involves a concurrent conpict of interest. A conc
(1) the representen of one client will be directly adverse to another client; or
2t here is a signiycant risk that the represent
l'imted by the | awyerds responsi bi lonorbyapersorml anot h

interest of the lawyer.

(b)Not wit hstanding the existence of a concurrent
lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide cemhpeid diligent
representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client
represented by the lawyer in the same litagaor other proceeding before a tribunal; and

4deach affected client gives informed consent,

Source: Committee comment amended October 17, 1996, effective January 1, 1997; entire Appendix
repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT

General Prindples
[l]Loyalty and independent judgment are essenti al el
Concurrent conpicts of interest can arise from the | aw
third person or fromthelawyed s own i nterests. For speciyc rules regar
see Rule 1.8. For former <client conpicts of interest,
clients, see Rule 1. 18nsEotodaeyYniicooys metd finnwor medgc¢ 0O
[2lResol ution of a conpict of interest problem under
client or clients; 2) deter mi ne wherehe temasentatiocneaplei ct of i |
undertaken despite the existence of a conpict, i.e., wl
[

clients affected under paragraph (a) and obébffeceedn their
under paragraph (a) include both of the clients referred to in paragraph (a)(1) and the one or more clients whose
representation might be materially limited under paragraph (a)(2).
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[BJA conpict of interest maagrtakeninwhich dventfthe representatiom e sent a
must be declined, unless the lawyer obtains the informed consent of each client under the conditions of paragraph
(b). To determine whether a conpict of i rnappeopriatefor exi st s
the size and type of yrm and pr -dtigatian catters thepersbestarelr mi ne i n
issues involved. See also Comment to Rule 5.1. Ignorance caused by a failure to institute such procedures will not
excused awyer 6s violation of -lweérslatRnshipexistsArs hating oneetbeen her a c |l
established, is continuing, see Comment to Rule 1.3 and Scope.

41 f a conpict arises after r epr es emustaithdrawnnfrorhas been
the representation, unless the lawyer has obtained the informed consent of the client under the conditions of
paragraph (b). See Rule 1.16. Where more than one client is involved, whether the lawyer may continue to represent

anyofthec| i ents is determined both by the | awyerds ability
the | awyerés ability to represent adequately the remai
client. See Rule 1.9. See alsorfiments [5] and [29].

[(lUnf oreseeabl e devel opments, such as changes in col
addition or realignment of parties in |itigation, mighti

company sué by the lawyer on behalf of one client is bought by another client represented by the lawyer in an
unrelated matter. Depending on the circumstances, the lawyer may have the option to withdraw from one of the

representations i n Thedadyermudt geekaoun approval Wwhere cecenspry and take steps to
mini mize harm to the clients. See Rule 1.16. The | awyel
whose representation the lawyer has withdrawn. See Rule 1.9(c).
Identf yi ng Conpicts of Interest: Directly Adverse
[6] Loyalty to a current client prohibits undertaking representation directly adverse to that client without
that clientés informed consent. Thus, abseeagainstaonsent b

person the lawyer represents in some other matter, even when the matters are wholly unrelated. The client as to
whom the representation is directly adverse is likely to feel betrayed, and the resulting damage to-thergtient

relationshipps | i kely to impair the | awyerds ability to repre:
behalf the adverse representation is undertaken reason:
effectively out of defelec e t o the other client, i.e., that the repre
interest in retaining the current <client. Similarly, a

crossexamine a client who appears asitness in a lawsuit involving another client, as when the testimony will be
damaging to the client who is represented in the lawsuit. On the other hand, simultaneous representation in unrelated
matters of clients whose interests are only economicallyradysuch as representation of competing economic
enterprises in unrelated |itigation, does not ordinari.|l
consent of the respective clients.

[71Di rectly adver se c o nchidna mastersc Romexamples iba laavyer isaskedtom t r an s
represent the seller of a business in negotiations with a buyer represented by the lawyer, not in the same transaction
but in another, unrelated matter, the lawyer could not undertake the represemitation the informed consent of
each client.

l denti fying Conpicts of I nterest: Materi al Limitation
[BJEven where there is no direct adverseness, a conpi
| awyerds ability to consider, r ec omntecléntwlrbe maeriallyy out a
l'imited as a result of the | awyerds other responsibili:
individuals seeking to form a joint venttaurecemmerorl i kel y 1
advocate all possible positions that each might take b
conpict in effect forecloses alternatives that oul d o
subsequent e does not itself require disclosure and consent. The critical questions are the likelihood that a
di fference in interests will eventuate and, if it does,
independent professional judgment in consitgalternatives or foreclose courses of action that reasonably should
be pursued on behalf of the client.
Lawyerds Responsibilities to Former Clients and Ot her
Ol n addition to conpicts with other current client:
materially |l imited by responsibilities to former clieni
persons, sucheasayidaichgrfyradmta | awyerdés service as a ¢tr
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Personal I nterest Conpicts

[10]The | awyer6s own interests should not be permitte
client. For example, if the probity offaa wy er 6 s own conduct in a transaction i
di fycult or impossible for the | awyer to give a client
concerning possible employment wirtwiam appawernytr mf etph e
opponent, such discussions could materially Iimit the |
not allow related business interests to affect representation, for example, by referring chergaterprise in
which the | awyer has an undisclosed ynancial interest.
personal interest conpicts, including business transac!
underRul e 1.7 ordinarily are not imputed to other | awyers

[11] When lawyers representing different clients in the same matter or in substantially related matters are
closely related by blood or marriage or when there is a cohabiting relapidretiiieen the lawyers, there may be a
signiycant risk that client conydences will be reveal e
interfere with both loyalty and independent professional judgment. As a result, each clientid enkitiow of the
existence and implications of the relationship between the lawyers before the lawyer agrees to undertake the
representation. Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling or spouse (or in a cohabiting
relationdip with another lawyer,) ordinarily may not represent a client in a matter where that lawyer is representing
another party, unless each client gives informed consel
relationship or a cohabiting relationphi i s per sonal and ordinarily is not i mp
the lawyers are associated. See Rule 1.10.

[12] A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual
relationship predates the formation bétclientlawyer relationship. See Rule 1.8(j).

I nterest of Person Paying for a Lawyerdés Service
[13] A lawyer may be paid from a source other than the client, includineches, if the client is

informed of that fact and consents and the arrangethene s not compr omi se the | awyer 6s
independent judgment to the client. See Rule 1.8(f). If acceptance of the payment from any other source presents a

signiycant risk that the | awyero6s representation of t hi
accommodatingthepersn paying the | awyerds fee or by the | awyer 0s

co-client, then the lawyer must comply with the requirements of paragraph (b) before accepting the representation,
i ncluding deter mining blehaed itse, that thdhcienthas madequate infdrnsation abous e nt a
the material risks of the representation.

Prohibited Representations

[14]Ordinarily, c¢clients may consent to representation
paragraph (b)s ome conpi cts are nonconsentable, meaning that t|
agreement or provide representation on the basis of t hg
one client, the question of consentabilityshbe resolved as to each client.

[15] Consentability is typically determined by considering whether the interests of the clients will be
adequately protected if the clients are permitted to give their informed consent to representation burdened by a
conpict of interest. Thus, under paragraph (b) (1), repr ¢
cannot reasonably conclude that the lawyer will be able to provide competent and diligent representation. See Rule
1.1 (competence) and RuleXdiligence).

[l16]Par agraph (b)(2) describes conpicts that are nonc
applicable law. For example, in some states substantive law provides that the same lawyer may not represent more
than one defendain a capital case, even with the consent of the clients, and under federal criminal statutes certain
representations by a former government lawyer are prohibited, despite the informed consent of the former client. In
addition, decisional law in some statlimits the ability of a governmental client, such as a municipality, to consent
to a conpict of interest.

[L7]Par agraph (b)(3) describes conpicts that are nonc
vigorous devel op ositiontwheo the ceats dre alighed diractlybagaingt each other in the same
litigation or other proceeding before a tribunal. Whether clients are aligned directly against each other within the
meaning of this paragraph requires examination of the cootétte proceeding. Although this paragraph does not
preclude a | awyerd6s multiple representation of adverse
before a fAtribunal o under Rule 1. 0(nmhib)l).such represent
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Informed Consent

[18] Informed consent requires that each affected client be aware of the relevant circumstances and of the
material and reasonably foreseeable ways that the conpi
See Rule 1.0(e) (informed consent). The information regqg
the risks involved. When representation of multiple clients in a single matter is undertaken, the information must
include the implicationsfo t he common representation, including possi
attorneyclient privilege and the advantages and risks involved. See Comments [30] and [31] (effect of common
representation on conydentiality).

[19] Under some ccumstances it may be impossible to make the disclosure necessary to obtain consent.
For example, when the lawyer represents different clients in related matters and one of the clients refuses to consent
to the disclosure necessary to permit the othentddleemake an informed decision, the lawyer cannot properly ask
the latter to consent. In some cases the alternative to common representation can be that each party may have to

obtain separate representation with the possibility of incurring additiontalszos These costs, along v
of securing separate representation, are factors that may be considered by the affected client in determining whether
common representation is in the clientbés interests.
Consent Conyrmed in Writing

[20] Paragraph{) requires the | awyer to obtain the infor me

Such a writing may consist of a document executed by the client or one that the lawyer promptly records and

transmits to the client following an oral consent. SeeeRu(b). See also Rule 1.0(n) (writing includes electronic
transmission). If it is not feasible to obtain or transmit the writing at the time the client gives informed consent, then

the lawyer must obtain or transmit it within a reasonable time thereS#erRule 1.0(b). The requirement of a

writing does not supplant the need in most cases for the lawyer to talk with the client, to expiakstand
advantages, if any, of representation burdened with a ¢
and to afford the client a reasonable opportunity to consider the risks and alternatives and to raise questions and
concernsRather, the writing is required in order to impress upon clients the seriousness of the decision the client is

being asked to make and to avoid disputes or ambiguities that might later occur in the absence of a writing.

Revoking Consent
[21] Aclientwlo has given consent to a conpict may revoke

terminate the | awyerés representation at any time. Whe!
precludes the lawyer from continuing to represent otlents depends on the circumstances, including the nature
of the conpict, whether the client revoked consent bec:

expectations of the other client and whether material detriment to the other atigmdawyer would result.

Consent to Future Conpict

[22]Wh et her a | awyer may properly request a client to
subject to the test of paragraph (b). The effectiveness of such waivers is generally deteyrtiivezktent to which
the client reasonably understands the material risks that the waiver entails. The more comprehensive the explanation
of the types of future representations that might arise and the actual and reasonably foreseeable adverse
consequeres of those representations, the greater the likelihood that the client will have the requisite understanding.
Thus, i f the client agrees to consent to a particular 1
consent ordinarilywilb e ef fecti ve with regard to that -endgdaherof conp
the consent ordinarily will be ineffective, because it is not reasonably likely that the client will have understood the
material risks involved. On the othleand, if the client is an experienced user of the legal services involved and is
reasonably informed regarding the risk that a conpict |
particularly if, e.g., the client is independently represenyedtber counsel in giving consent and the consent is
l'imited to future conpicts unrelated to the subject of
effective if the circumstances that materialize in the future are such as would mekethéoi ct nonconsent al
under paragraph (b).

Conpicts in Litigation
[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless of the

clientsdé consent. On the other hbhard, ndiemelstanémus intempras
suchascgp |l ainti ffs or codefendants, is governed by paragra
di screpancy in the partiesd testi mony, tyontledastphatt i bi | ity
there are substantially different possibilities of set!:H
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arise in criminal cases as well as civil. Thegingpotenti al
criminal case is so grave that ordinarily a lawyer should decline to represent more than one codefendant. On the
other hand, common representation of persons having similar interests in civil litigation is proper if the requirements
of paragraph (bare met.

[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on
behalf of different clients. The mere fact that advocating a legal position on behalf of one client might create
precedent adverse toetinterests of a client represented by the lawyer in an unrelated matter does not create a
conpict of interest. A conpict of interest exists, howt
of one client will materially limitthelay er 6 s ef fecti veness in representing an
example, when a decision favoring one client will create a precedent likely to seriously weaken the position taken on
behalf of the other client. Factors relevant in determinihgtiwer the clients need to be advised of the risk include:
where the cases are pending, whether the issue is substantive or procedural, the temporal relationship between the
matters, the signiycance otérmintbrestsofshseu e |ti e ntthse iinmmd dvieadt ea
reasonabl e expectations in retaining the | awyer. | f thi
informed consent of the affected clients, the lawyer must refuse one of the representations or withul e or
both matters.

[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants iadciciass
lawsuit, unnamed members of the class are ordinarily not considered to be clients of the lawyer for purposes of
applying paagraph (a)(1) of this Rule. Thus, the lawyer does not typically need to get the consent of such a person
before representing a client suing the person in an unrelated matter. Similarly, a lawyer seeking to represent an
opponent in a class action does typically need the consent of an unnamed member of the class whom the lawyer
represents in an unrelated matter.

Nonlitigation Conpicts

[26]Conpicts of interest under paragraphs (a) (1) and
discussiomf directly adverse conpicts in transactional matt
whet her there is signiycant potential for materi al I i mi
relationship with the client or clienisvolved, the functions being performed by the lawyer, the likelihood that
di sagreements will arise and the likely prejudice to t|

proximity and degree. See Comment [8].

[271For e x amp | etjonsenayrafise io éstatq plamning and estate administration. A lawyer may
be called upon to prepare wills for several family members, such as husband and wife, and, depending upon the
circumstances, a conpict of Ctratiohtheidestity of thaglientmay be unelesae nt . |

|
under the | aw of a particular jurisdiction. Under one
the estate or trust, including i tndereftrlpsethiedawygershoald . | n or
make clear the | awyerds relationship to the parties in:

[28]Wh et her a conpict is consentable depends on the ¢

represent multiple parties to a negotiation whose interestsiadamentally antagonistic to each other, but common
representation is permissible where the clients are generally aligned in interest even though there is some difference
in interest among them. Thus, a lawyer may seek to establish or adjust asbiptimtween clients on an amicable

and mutually advantageous basis; for example, in helping to organize a business in which two or more clients are

entrepreneurs, working out the ynancial reommtarest zati on
or arranging a property distribution in settlement of an estate. The lawyer seeks to resolve potentially adverse
interests by developing the partiesd mutual interests.

representation, with theossibility of incurring additional cost, complication or even litigation. Given these and
other relevant factors, the clients may prefer that the lawyer act for all of them.

Special Considerations in Common Representation

[29] In considering whether tepresent multiple clients in the same matter, a lawyer should be mindful
that if the common representation fails because the potentially adverse interests cannot be reconciled, the result can
be additional cost, embarrassment and recrimination. Ordintréyawyer will be forced to withdraw from
representing all of the clients if the common representation fails. In some situations, the risk of failure is so great
that multiple representation is plainly impossible. For example, a lawyer cannot undertaken representation
of clients where contentious litigation or negotiations between them are imminent or contemplated. Moreover,
because the lawyer is required to be impartial between commonly represented clients, representation of multiple
clients is inproper when it is unlikely that impartiality can be maintained. Generally, if the relationship between the
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parties has already assumed antagonism, the possibilit:
common representation is not very do®ther relevant factors are whether the lawyer subsequently will represent
both parties on a continuing basis and whether the situation involves creating or terminating a relationship between
the parties.
[30] A particularly important factor in determing the appropriateness of common representation is the
effectonclie awyer conydent i-diéniptivilegea With regardédo the attornelentervilege,
the prevailing rule is that, as between commonly represented clients, thegeridoes not attach. Hence, it must be
assumed that if litigation eventuates between the clients, the privilege will not protect any such communications, and
the clients should be so advised.
[B1]As to the duty of conyd eentatiomviliaimgst ceraiolybe inadegeate ¢ o mmo
if one client asks the lawyer not to disclose to the other client information relevant to the common representation.
This is so because the lawyer has an equal duty of loyalty to each client, and each<tientigat to be informed
of anything bearing on the representation that might af
| awyer will wuse that information to that clientds bene:
common representation and as part of the process of obf
information will be shared and that the lawyer will have to withdraw if one client decides that some matter material
to the representaticshould be kept from the other. In limited circumstances, it may be appropriate for the lawyer to
proceed with the representation when the clients have agreed, after being properly informed, that the lawyer will
keep certain inf or ampleithe lawyer mayyedsomablyi cantlude thabfailureta disclose one
clientés trade secrets to another client will not advel
clients and agree to keep nfohmedconsenfobbotmdiganison conydenti al
[32] When seeking to establish or adjust a relationship between clients, the lawyer should make clear that
the [ awyerds role is not that of partisanshi pmapnor mall vy
be required to assume greater responsibility for decisions than when each client is separately represented. Any
limitations on the scope of the representation made necessary as a result of the common representation should be
fully explained to the ciints at the outset of the representation. See Rule 1.2(c).
[33] Subject to the above limitations, each client in the common representation has the right to loyal and
diligent representation and the protection of Rule 1.9 concerning the obligatiorarmeea €lient. The client also
has the right to discharge the lawyer as stated in Rule 1.16.

Organizational Clients

[34] A lawyer who represents a corporation or other organization does not, by virtue of that representation,
necessarily representanyconst uent or afyliated organization, such as
Thus, the | awyer for an organization is not barred frol
unrelated matter, unless the circumstances are such tlaaffthel i at e shoul d al so be consi d
there is an understanding between the lawyer and the organizational client that the lawyer will avoid representation

adverse to the cliento6s afyl i ataeztionalclientorithe nelvelienyager 6 s o b | |

likely to | imit materially the | awyerds representation
[35] A lawyer for a corporation or other organization who is also a member of its board of directors should

determine whether theresponb i | i ti es of the two roles might conpict.

corporation in matters involving actions of the directors. Consideration should be given to the frequency with which

such situations may arise, the potential intensithaft conpi ct, the effect of the | aw)

and the possibility of the corporationbs obtaining | eg:

materi al ri sk that the dual r o lofeprofessionbl judgmenp thedawyes e t he |
should not serve as a director or should cease to act
lawyer should advise the other members of the board that in some circumstances matters didmesskd at

meetings while the lawyer is present in the capacity of director might not be protected by the-attenbey

privilege and that conpict of interest considerations |
the lawyerandthe awy er 6s yrm to decline representation of the ¢
ANNOTATION
Law reviews. For formal opinion of the Colorado Bar Association on Ethical Duties of Attorney Selected
by Insurer to Represent Its Insured, see 22 Colo. Law. 497 (19@B). arti cl e, HfARepresentati or
Trust Fiduciaries: Practical and Ethical |l ssuesodo, see

When Dealing With the El der Client o, s&dayoBlLdyalyando . Law.
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Preparations to Competeod, see 34 Colo. Law. 67 (Novemb:
Conduct: Signiydawmse Changesl|l dorséem 36 Colo. Law. 71 ( Nc

FamilyLawand t he New Rul es of Professional Conducto, see 37
AEngagement Letters and Common Conpicts of Interest in
2009) . For article, AClimas eofChamger asndo Pose¢ei 40aColCon|
article, ARepugnant Objectiveso, see A4Dtafted&rigagementaw. 51 |
Letters and Outside Counsel Pol i ci ecsloe, sfeCu t4 30 fCoB oou n dLsa:
Boundary | ssues in the Practice of Lawodo, see 43 Colo. |

Annot at oRufied.7 is ginila to Rule 1.7 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conduct. &eint cases construing that provision have been included in the
annotations to this rule.

Where there is a large group of clients who are not recognized as a single legal entity, an attorney has
an attorney-client relationship with each individual memberof the group. Abbott v. Kidder Peabody & Co.,

Inc., 42 F. Supp. 2d 1046 (D. Colo. 1999).

Representation agreement that gives counsel the ability to negotiate settlement for each member of a
large group of clients without providing him or her with persoralized advisementand without obtaining
individual authority to enter into a settlement agreement violates the professional and ethical standards created to
regulate the legal profession in Colorado. Abbott v. Kidder Peabody & Co., Inc., 42 F. Supp64®1Cdlo.

1999).

Any provision of an attorneglient agreement that deprives a client of a right to control his or her case is

void as against public policy. Abbott v. Kidder Peabody & Co., Inc., 42 F. Supp. 2d 1046 (D. Colo. 1999).

Valid clientconent t o waive the potential conpict of intere
Abbott v. Kidder Peabody & Co., Inc., 42 F. Supp. 2d 1046 (D. Colo. 1999).
Where counsel simultaneously represented@scompanyds

employees for a substantial period of time and the representation continued through the emergence of
conpicts, counsel coul d becausd thercampany and the dopmereclertsithe c o mpany
employees, through counsel, consented to suckseptation after consultation and there was an indication that

counsel reasonably believed that the continued representation would not adversely affect the relationship with the
former clients. Gates Rubber Co. v. Bando Chem. Indus., Ltd., 855 F. Sug(R.336l0. 1994).

Out-of-st ate | aw yrm disqual iy ahkndeferzsecounselhadprevonstyi ng pl ai
consulted with a member of the yrm about the case, incl
Liebnow v. Boston Enters. Inc., 2013 CO 8, Z28d 108.

A defendant may wa i-freecotinbekTherwiaigehig valid wherc @)nTpei deféndant is
aware of the conpict and its Ilikely effect on the attol
voluntary, knowiry, and intelligent. A waiver is voluntary, knowing, and intelligent when the defendant is aware of
and understands the various risks, has the capacity to make a decision on the basis of this information, and states
unequivocally a desire to hazard thosagtas. People v. Preciadfdores, 66 P.3d 155 (Colo. App. 2002).

A waiver is not knowing and intelligent where a defendant gives merely pro forma answers to pro forma
guestions. People v. PreciaBitores, 66 P.3d 155 (Colo. App. 2002).

Balancingtestb det er mi ne whet her d e-free regresentatiomTde/trialcauitv e conp

must examine: (1) The defendantds preference for parti
integrity of the judicial process; and (3) the naturedfe par ti cul ar conpict. People v.
P.3d 915.

Defendant does not have an ab sdréecdurmsel atiany tintebutio r evoke
subject to the same limitations as any defendant terminating counsel. The apuetfuse to revoke an untimely
waiver or to grant a revocation that is yled for i mpr o]
attempted revocation. People v. Maestas, 199 P.3d 713 (Colo. 2009).

Attorney violated paragraph (a) by simultaneously representing both a borrower and the purported
lenders to a proposed transaction that he attempted to persuade both parties to enter into. People v. Calvert, 280 P.3d
1269 (Colo. O.P.D.J. 2011).

Lawyer violated section (b) wherhis representatioof a client was materially limited by his
responsibilities to another client. He represented loan documents to be investment agreements to circumvent a
provision in the Colorado Liquor Code that restricts the eovasership of businesses holding liquimehses. In re
Lopez, 980 P.2d 983 (Colo. 1999).
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Public censure was appropriate for attorney who violated this ruldy simultaneously representing, as
defendants in a quantum meruit and lis pendens suit initiated by a subcontractor, the homeowmeaeahe g
contractor, the bank holding deed of trust on homeowners property, and two other parties who had contracted with
contractor. Balancing the seriousness of the misconduct with the factors in mitigation, and taking into account the

respondersttéd emevhteanl he entered into the conpicts in rep
v. Fritze, 926 P.2d 574 (Colo. 1996).

Public censure warranted f or dutingtelephoaeyconsersationwittc i t at i o
wife of clientwhom he was representing in a dissolution of marriage proceeding. People v. Bauder, 941 P.2d 282
(Colo. 1997).

Critical inquiry when representation of one client may be limited by representation of anotheis
whet her a conpict sios whleéehegrtotamaserianhdy inhterferes
professional judgment. People in Interest of J.A.M., 907 P.2d 725 (Colo. App. 1995).

Act ual conpict existed where criminal charges were
distri ct in which his client was being prosecuted?eople v. Edebohls, 944 P.2d 552 (Colo. App. 1996).
Attorneyds representation of criminal defendant for

testifying against another criminal defendant prohibited attaney from also representing the other criminal
defendantwher e such ot her def e n-ffeenounsel Pabplmen rel. Petersivs Ristritt t o conp
Court, 951 P.2d 926 (Colo. 1998).

Attorney who was t hevitorluastteede soefc tciloine n(tbd)s btyr uustti | i z
money to s daughter and to purchase his¢oh awds parentsd former residence f
to them, and by then failing to take any legal action against them when they did not make lease payments. People v.
DeRose, 945 P.2d 412 (Colo. 1997).

Preparation of an extension agreement on the repayment of a loan made to a client by the attorney
violated section (b) becaus ePeopentGmsherg, @X B.20[151i(Colo. 4998).er e n

Thirty -day suspension warrantedvhere lawyer, whorepsee nt ed an i ndi vdegreeal accus
murder, communicated withebe f endant who al s -aegweansurder ara whpse dnteneststware y r s t
adverse to the | awyerds clientdeivehtant 6¢ héntmMopews edThbe
har m was hdegrde murder case gnd the number of unauthorized contacts demonstrated more than

i
0|

negligence on the | awyerds part. People v. DelLoach, 94.
Suspension for three years was appropriaten case involving violation of this rule and others, together
with attorneyés breach of his duty as clientbés trustee

that was recuperating from a serious head injury. People v. DeRose, 945 P.2d 412 @®lo. 19
Suspension for three years, rather than disbarment, was appropriatehere violation of this rule and

others caused serious harm to attorneyb6s clients, but |
in 14 years of practice, pgnal and emotional problems, and cooperation and demonstrated remorse in proceedings.
Attorneybés ability to represent his client in a bankr uj

collecting attorney fees. People v. Henderson,R&d 1038 (Colo. 1998).
The presumed sanction of suspension is appropriateh er e t he attorney knew of a

and did not fully disclose to a client the possible ef/
harm. In re Cimino, 3 P.3d 398 (Colo. 2000).
Whether an attorney expects to be paidotn i s i nsi gni ycant t o-cltetite i ssue o

relationship existed. In re Cimino, 3 P.3d 398 (Colo. 2000).

The hearing panel of the former grievance committee committed harmless error by failing to consider the
personal and emotional plfoke ms t hat an attorney was experiencing at t
mitigating in determining sanctions because no medical or psychological proof of emotional problems was brought
forward. In re Cimino, 3 P.3d 398 (Colo. 2000).

Conductviol ating this rule in conjunction with other di ¢
suspensionPeople v. Robinson, 853 P.2d 1145 (Colo. 1993); People v. Good, 893 P.2d 101 (Colo. 1995); People v.
Silver, 924 P.2d 159 (Colo. 1996); People v. Mason, 928 P33 (Colo. 1997); People v. Reed, 955 P.2d 65 (Colo.

1998); In re Tolley, 975 P.2d 1115 (Colo. 1999); People v. Beecher, 224 P.3d 442 (Colo. O.P.D.J. 2009); People v.
Albani, 276 P.3d 64 (Colo. O.P.D.J. 2011).

Conduct violating this rule in conjunction wi t h ot her disciplinary rul es i
disbarment. People v. Bennett, 843 P.2d 1385 (Colo. 1993); In re Lopez, 980 P.2d 983 (Colo. 1999); People v.
Sweetman, 218 P.3d 1123 (Colo. O.P.D.J. 2008); People v. Calvert, 280 P.3d 1269 (CbId. 20R 1).
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Cases Decided Under Former DRA01.

Lawreviews.For arti cl e, AiThe Conpicted Attorneyo, see 11
Ethics of Moving for Disqualiycation of Opplysing Couns
Shoul dn6t an Attorney Go I nto Business With a Client?0
Family Law Malpractice: Recognition and Prevenforar t | 0, see 14 Colo. 787 (1985)

I nteresto, see( N1%58&)p.I oForLaavw.t 2010, fADefending the Feder
Colo. Law. 605 (1987). For article, fASex, Lawyers and
License to practice law assures public thathe lawyer who holds the licea will perform basic legal
tasks honestly and without undue delay, in accordance with the highest standards of professional conduct. People v.
Dixon, 621 P.2d 322 (Colo. 1981).
Public expects appropriate discipline for misconductThe public has a righib expect that one who
engages in professional misconduct will be disciplined appropriately. People v. Dixon, 621 P.2d 322 (Colo. 1981).
A lawyer, by preparing 95 to 99 percent of the pleadings, continues to represent a cliesven though
he has othertwrneys sign the pleadings. People v. Garnett, 725 P.2d 1149 (Colo. 1986).
Public censure warranted where attorney engaged in sexual relations with clieattorney represented
in dissolution of marriage action even though client suffered no actual Rawple v. Zeilinger, 814 P.2d 808
(Colo. 1991).
By investing trust funds in a venture in which the
professionally,he allowed his personal interests to affect the exercise of his professional judgment on behalf of his
client in violation of DR 5101(A), justifying sspension from practice. People v. Wright, 698 P.2d 1317 (Colo.
1985).
Theft of c¢clientés money, mi srepresentations, repres
and failure to respond to informal complaints warrants disbarment.People v. Quik, 716 P.2d 1082 (Colo.
1986).
Conduct found to violate disciplinary rules.People v. Razatos, 636 P.2d 666 (Colo. 1981), appeal
dismissed, 455 U.S. 930, 102 S. Ct. 1415, 71 L. Ed. 2d 639 (1982).
Representing client without full disclosure of potentih conpi ct of i nterest violat
People v. Watson, 787 P.2d 151 (Colo. 1990).
No violation of paragraph (A). Although disclosure was inadequate as to the nature of the business
relationships between the attorney and his busipagserc | i ent , record does not suppor i
business relationship with individual client would or reasonably might affect his professional judgment with respect
to his representation of that client. In re Quiat, 979 P.2d 1029 (Colo. 1999).
Violation of paragraph (B) where attorney knew,when he accepted employment in connection with his

clientdéds bankruptcy, that he could be a witness by vir/
were assets of the bankruptcy estateand by his failure to transfer the par
prior to the yling of the bankruptcy. I n re Quiat, 979

Representation of c¢client when the exercdofthe of t he |
client wildl be or reasonably may be affected by the | a
interests violates disciplinary rule.People v. Ginsberg, 967 P.2d 151 (Colo. 1998).

Conduct violating this rule in conjunction with otherdi sci pl i nary rul es is sufyci
censure.People v. Stevens, 883 P.2d 21 (Colo. 1994); People v. Wollrab, 909 P.2d 1093 (Colo. 1996); People v.
O6bDonnell, 955 P.2d 53 (Colo. 1998).

Conduct violating this rule in conjunction with otherdisc i pl i nary rul es is sufycien

suspensionPeople v. Schmad, 793 P.2d 1162 (Colo. 1990); People v. Lopez, 796 P.2d 957 (Colo. 1990); People v.
Watson, 833 P.2d 50 (Colo. 1992); People v. Boyer, 934 P.2d 1361 (Colo. 1997); In re Quiat, 979 %P(2aIb02
1999); In re Cohen, 8 P.3d 429 (Colo. 1999).

Conduct violating this r uPeplesvuMenmon,i6e0iri2d87d(Cagloust i fy su
1982); People v. Stineman, 716 P.2d 1079 (Colo. 1986).

Conduct violating this rule in conjunctionwi t h ot her di sciplinary rules is
disbarment. People v. McGrath, 833 P.2d 731 (Colo. 1992).

Conduct violating this r ulPeoplswHMcpGathd38t.2da781 (Colost i fy di
1992).

Applied in People v. Spiegel, 193olo. 161, 567 P.2d 353 (1977); Jones v. District Court, 617 P.2d 803
(Colo. 1980); McCall v. District Court, 783 P.2d 1223 (1989).
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Cases Decided Under Former DR-A02.

Lawreviews.For arti cl e, APrior Representiadli oGQoumdhel SBpecd
Col o. Law. 1214 (1982). For article, AThe Ethics of Mo\
Law. 55 (1984) . For article, AfDefending the Feder al Dr i
For artid e , AEt hi cal Problem Areas for Probate Lawyerso, se

A lawyer cannot act as an advocate on behalf of his client and yet give testimony adveis¢he
interests of that client in the same proceeding. Riley v. District CourtCb&1 90, 507 P.2d 464 (1973).

Prosecution subpoena of Apmasecsgosia fulspoeaasernced ona@ grimimedy st an
defendantés attorney can withstand a motion to quash ol
¢ o u n s sihaobyswill beeactually adverse to the accused; (2) the evidence will likely be admissible at trial; and
(3) there is a compelling need for the evidence which
Court, 700 P.2d 549 (Colo. 1985).

The act of subpoenaing defense counsel is itself the functional equivalent of a motion to disqualify.

Williams v. District Court, 700 P.2d 549 (Colo. 1985).

Test applied in Rodriquez v. District Court, 719 P.2d 699 (Colo. 1986).

Paragraph (A) of thisrule relates to potential testimony of a lawyer during the trial of a matter for
which he is presently employedPeople v. Rubanowitz, 688 P.2d 231 (Colo. 1984).

When deputy district attorney was endorsed as witness for prosecutiod,i squal i ycati on of d
district attorney was proper, and disqualiycation of el
circumstances, was not an abuse of discretion. People v. Garcia, 698 P.2d 801 (Colo. 1985).

Dismissal of charge isot an appropriate remedy. People v. Garcia, 698 P.2d 801 (Colo. 1985).

Motion to disqualify must set forth speciyc facts w
counsel 6s cl i e rPeoplmaxrehWosdara d. DistrictsCaur@g’P.2d 851 (Colo. 1985).

Paragraph (B) does not provide a tool for disqualifying counsel by the mere stratagem of suggesting
that opposing counsel may be called as a witness during the trifdeople ex rel. Woodard v. District Court, 704
P.2d 851 (Colo1985).

Al though the Code mandates that an attorney withdr a
attorney violates paragraph (B), there are no provisions in this rule for the trial court to disqualify attorneys
and this rule does not require a new tial if the attorney does not withdraw.Al t hough pl ainti ffodés a
testiyed for the defendant, the court found that pl aint
refused to grant plaintiff a new trial. Taylor v. Grogan, 900 P.2d80o( 1995).

Applied in Jones v. District Court, 617 P.2d 803 (Colo. 1980); Fed. Deposit Ins. v. Isham, 782 F. Supp.

524 (D. Colo. 1992).

Cases Decided Under Former DR-204.
Lawreviews.For arti cl e, AWhy Shoul dnodtClaine rAtt 2 @,r nsegye Glb3 |1 Q

Law. 431 (1984). For article, AConpicts of Interesto,
and Malpractice Avoidance in FamilyL&wP ar t | 6, see 19 Col o. Law. 465 (1990
and Mapractice Avoidance in FamilyLa&vPar t |1 0, see 19 Col o. Law. 647 (199

Attorney, with power to act as trustee, who obtains a loan from the trust through the actual trustee,
but does not addidseshobdsaisssecunity forache loan withdctual trustee, violates this section.
People v. Tanquary, 831 P.2d 889 (Colo. 1992).
Public censure appropriate for lawyer who failed to make full disclosure to client of their differing
interestsprior to obtaining her consent for a loan to the lawyeople v. Potter, 966 P.2d 1061 (Colo. 1998).
An attorneyé6és conduct in Il ending money to a client,
interest rate, and failing to fully disclose his differing interest in the business transaction constitideconduct
violating this rule. People v. Ginsberg, 967 P.2d 151 (Colo. 1998).

Exploiting a clientés friendship and trust to extor
conduct deserving of disbarmentPeople v. McMahill, 782 P.2d 336 (Colo. 1988

Lawyerdéds encouragement of a client to mwhichthe i nt o a
two had differing interests and | awyerés failure to di :

739 P.2d 838 (Colo. 1987), cetienied, 484 U.S. 1054, 108 S. Ct. 1003, 98 L. Ed. 2d 970 (1988); People v. Score,
760 P.2d 1111 (Colo. 1988).
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Conduct violating this rule in conjunction with oth
suspensionPeople v. Lopez, 796 P.2d 957 (Cal®90); People v. Schubert, 799 P.2d 388 (Colo. 1990); People v.
Sigley, 917 P.2d 1253 (Colo. 1996).

Conduct violating this r uPeplesvuMenmaon,i6@0Pi2d87D(Caloust i fy su
1982); People v. Foster, 716 P.2d 1069 (Colo. 1986).

An attorneyb6s conduct in borrowing money from his f
their behalf to be used as security constitutes profes:
Brackett, 667 P.2d 1357 (Colo. 1983

An attorneyods failure to discl ose t-ermhmortgagebni ent s t h
their property and that his interests in the transaction were necessarily adverse to their interests constitutes conduct
violatingthisrulestiy ci ent to justify suspensi on. People v. Nutt,

Conduct violating this rule in conjunction with oth

disbarment. People v. Broadhurst, 803 P.2d 478 (Colo. 1990); People v. Rouse, &i1967 (Colo. 1991); People
v. Mulligan, 817 P.2d 1028 (Colo. 1991); People v. Tanquary, 831 P.2d 889 (Colo. 1992).
Conduct violating this r ulPeoplswQujck 716 R.2d108®(Cqgloust i fy di
1986); People v. Foster, 733 P.2d §8blo. 1987); People v. Score, 760 P.2d 1111 (Colo. 1988).
Conduct found to violate disciplinary rules.People v. Razatos, 636 P.2d 666 (Colo. 1981), appeal
dismissed, 455 U.S. 930, 102 S. Ct. 1415, 71 L. Ed. 2d 639 (1982); People v. Bennett, 810 FC2d066991);
People v. McKie, 900 P.2d 768 (Colo. 1995).
Applied in People v. Good, 195 Colo. 177, 576 P.2d 1020 (1978); People v. Cameron, 197 Colo. 330, 595
P.2d 677 (1979); People v. Luxford, 626 P.2d 675 (Colo. 1981); People v. Barbour, 63965ZGdlo. 1982);
People v. Underhill, 683 P.2d 349 (Colo. 1984); People v. Stineman, 716 P.2d 1079 (Colo. 1986).

Cases Decided Under Former DR-A05.

Lawreviews.For arti cl e, AConpicts in Settlement of Perso
a9 ) . For article, APrior Representation: The Specter ¢
(1982). For article, AThe Conpicted Attorneyo, see 11
Conpicts of I nteresLawnpdr dhes€erpd Col o. Law. 60 (1983)
Liability I nsudRarts IDluay ¢®e DES e@al o. Law. 1029 (1986) .
15 Col o. Law. 2001 (1986).emMesp, aseecllé, COConplLatv 6281 (1
ACorporate Fiduciary Surcharge Litigationbo, see 16 Col «
Pl anning Lawyero, see 17 Col o. Law. 241 ( Hé&nd&8n) . For ar:
FamilyLawd Part |1 06, see 19 Colo. Law. 465 (1990). For articl
FamilyLawd Part 1106, see 19 Col o. Law. 647 (1990). For arti
19 Colo. Law. 1069 (199).

Intentofruleist o guarantee the independence of counsel fro
order to preserve the integrity of the attorneybds advel
(1974).

Ge n ui n iets af ioterdgst must be scrupulously avoidedAllen v. District Court, 184 Colo. 202, 519
P.2d 351 (1974); McCall v. District Court, 783 P.2d 1223 (Colo. 1989).

It is of the utmost i mportance that etteredartt orneyods |
threatened in any manner by his loyalty to another client. Allen v. District Court, 184 Colo. 202, 519 P.2d 351
(1974); Watson v. District Court, 199 Colo. 76, 604 P.2d 1165 (1980).

Conpict arises where parties woul d WMaeredifgpntstmad i n su
negligence action are represented by the same attorney:

opposing parties in the same actfonpurposes of a subsequent contribution action, because both parties would
want to place a higher degree of fault on the other pal
P.2d 1056 (Colo. 1983).

Whenever a motionomotwietlgdoawdisstywlaéeéda conpict of i

arise in the future,t he tri al judge must conduct a hearing to dete
of interest, requires that counsel withdraw, and if, from the facts pegsahthe hearing, it appears that a substantial
conpict of interest exists, or wild.l in all probability

withdraw should be granted. Allen v. District Court, 184 Colo. 202, 519 P.2d 351 (M@l v. District Court,
783 P.2d 1223 (Colo. 1989).
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Consent of all parThesemayebeernauhytaenual situati
interests between parties are so critically adverse to one another so as not to permit titatspmesfemultiple
parties by an attorney, even with the consent of all parties made after full disclosure. In re King Res. Co., 20 Bankr.
191 (Bankr. D. Colo. 1982).
Attorney should evaluate potential for impropriety. The attorney should not only inforthe parties of
the former representations, but should evaluate for himself, as well as for his client, any potential for impropriety
that might arise. In re King Res. Co., 20 Bankr. 191 (Bankr. D. Colo. 1982); People v. Belina, 765 P.2d 121 (Colo.
1988).
I't must be fAobviousodo that att dhemgengraluedhatakwyergqnayat el y r

represent clients with potentially conpicting interest:
fobviouso that he can adequately do so. In re King Res.
830 P.2d 488 (Colo. 1992).

Attorney may represent i ndi Whduwalanofiyaerviafuadl idd mrte

of a corporation seeks representation from an attorney hired by the corporation, the attorney may serve the
individual onlyif the lawyer is convinced that differing interests are not present. In re King Res. Co., 20 Bankr. 191
(Bankr. D. Colo. 1982).
Knowledge of one attorney must be imputed to lawyers with whom he practice®sborn v. District
Court, 619 P.2d 41 (Colo. 168
| mputed di squaliycatiofhepplaimesrudbepobhl i enpudawdy dins ¢
subdivision (D) of this rule may be considered in detel
l aw yrm, such aPeopkv. Garcgat 608 Pc2td 804 (Coloo 1985 McCall v. District Court, 783 P.2d
1223 (Colo. 1989).
Rul e of imputed di squal i yc AlenvoDistrict oprt, 518 B.2dt351 publ i ¢ d
(Colo. 1974); McCall v. District Court, 783 P.2d 1223(& 1989).
Due to imputed disqualiycation, appenustEpemitdd vi si on
to withdraw from representing on appeal a defendant who claims ineffective counsel provided by local deputy
public defender. McCall v. Distt Court, 783 P.2d 1223 (Colo. 1989).
Di squaliycation of di s twhéretwo foanet dstrioh stgriieys are Withesses r e qu i r
on contested issues in case. Pease v. District Court, 708 P.2d 800 (Colo. 1985).
Trial dates accepted shoulde honored before withdrawal from employmentWhen a public defender
or a busy defense | awyer ynds that his representation ¢
and he must make an election as to the client he will represdmsteeheavy duty to the court to see that he honors
dates that he has agreed to for the trial of a case. Watson v. District Court, 199 Colo. 76, 604 P.2d 1165 (1980).
Attorneyds ¢ omp e n s\dhere anrattomeyys shown tadrepresert theaie tine party
with conpicting interests, a court may deny him all col
20 Bankr. 191 (Bankr. D. Colo. 1982).
Continued representati on o Violate$ thieruea asd waants disciptinen pi ct i ng
People v. Awenius, 653 P.2d 740 (Colo. 1982).
Public censure is generally appropriate when a lawyer is negligent in determining whether the
representation of a client will adversely affect another client, causing injury or potentigltonpuclient. Attore y 6 s
representation of two estates where the beneyciaries o
obtain waivers from the beneyciaries violates this rul
Public censure was appropiate where attorney simultaneously represented one client in automobile
accident case and another client, who was involved in the automobile accident, in a bankruptcy proceeding without
listing the accident client as a creditor of the bankruptcy cliedtydrere aggravating factors existed. People v.
Gonzales, 922 P.2d 933 (Colo. 1996).

Public censure warrantedwh er e att orney entered into compensated
which he referred clientds cases, without full discl os:
(Colo. 1991).

An attorney is not always precluded from representing a client in a transaction with a former or
currently inactive client. Whether an attorney properly may do so depends upon the nature and extent of the former
legal work performed for the previous client as well as the possible relationship b#terdéen transactions.
Crystal Homes, Inc. v. Radetsky, 895 P.2d 1179 (Colo. App. 1995).
Evidence sufycient to justif PeoglewsBelloml®7 Golo. 223r58Im t he p
P.2d 585 (1979); People v. Foster, 716 P.2d 1069 (Colo. 1986).
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Three-month suspension appropriate for violation of DR 5105 (A) and (B) and DR 5101 B). The

interests of the c¢client and the clientés wife, from whi
adverse, that the conpicts could not be waived even hat
theattorng coul d represent the client, the clientds estrang
proceedings. Because the attorney knew of the conpicts

short period of suspension is warrahtbut not the requirement of reinstatement proceedings. In re Quiat, 979 P.2d
1029 (Colo. 1999).
Forty-y v-day suspension appropriatefor violation of this rule where pattern of misconduct and multiple
offenses are factors in aggravation. People v. CB8@ P.2d 488 (Colo. 1992).
Conduct violating this rule in conjunction with oth
censure.People v. Odom, 829 P.2d 855 (Colo. 1992); People v. Stevens, 883 P.2d 21 (Colo. 1994); People v.
Vsetecka, 89%.2d 1309 (Colo. 1995); People v. Wollrab, 909 P.2d 1093 (Colo. 1996).
Public censure appropriate where attorney represented buyer and seller of restaurant and did not properly
advise the buyer or protect theb(ooy¥92hs interest. Peopl
Conduct violating this r ul ePegplef.¥Gebauern821Pt2d782 (Calct i fy pu
1991).
Conduct violating this rule in conjunction with oth
suspensionPeople v. Lopez, 796 P.2d 957 (601990); People v. Hansen, 814 P.2d 816 (Colo. 1991); People v.
Watson, 833 P.2d 50 (Colo. 1992); People v. Butler, 875 P.2d 219 (Colo. 1994); People v. Banman, 901 P.2d 469
(Colo. 1995); People v. Miller, 913 P.2d 23 (Colo. 1996); People v. Silver, 224189 (Colo. 1996); In re Cohen,
8 P.3d 429 (Colo. 1999).
Conduct violating this r ulPeoplsw@uck 716 R.2d 188®d(Cqloust i fy di
1986); People v. Martinez, 739 P.2d 838 (Colo. 1987), cert. denied, 484 U.S. 1054, 108 S. Ct. 1003, 98 L. Ed. 2d
970 (1988).
Conduct found to violate discplinary rules. People v. Razatos, 636 P.2d 666 (Colo. 1981), appeal
dismissed, 455 U.S. 930, 102 S. Ct. 1415, 71 L. Ed. 2d 639 (1982).
Applied in People ex rel. MacFarlane v. Boyls, 197 Colo. 242, 591 P.2d 1315 (1979); People v. Meldahl,
200 Colo. 332, 85 P.2d 29 (1980); People v. Castro, 657 P.2d 932 (Colo. 1983); People v. Underhill, 683 P.2d 349
(Colo. 1984); People v. McDowell, 718 P.2d 541 (Colo. 1986).

Cases Decided Under Former DR-A07.

Lawreviews.For arti cl e, AiConpicts in Settlement of Perso
(1982). For article, AConpicts of Interestodo, see 15 Col
Association Ethics Committee on Collaboration with Nawyers in the Preparation and Marketing of Estate
Planning Documents, see 19 Colo. Law. 1793 (1990).

Applied in People ex rel. MacFarlane v. Boyls, 197 Colo. 242, 591 P.2d 1315 (1979).

Rule18Conpict of Interest: Current Clients:

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an
ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interdatraand reasonable to
the client and are fully disclosed and transmitted in writing in @ manner that can be reasonably understood
by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable
opportunityto seek the advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms of
the transaction and the | awyer 0swyerislrepresentingthéhe t r an
client in the transaction.

(b) A lawyer shall not use information relating to representation of a client to the disadvantage of
the client unless the client gives informed consent, except as permitted or required by these Rules.
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(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or
prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any
substantial gift unless the lawyer or other recipadribe gift is related to the client. For purposes of this
paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or
individual with whom the lawyer or the client maintains a close, familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an
agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on
information relating to the representation.

(e)Alawyershallnopr ovi de ynanci al assistance to a clie
contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be
contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on
behalf of the client.

(f) A lawyer shall not accept compensation for representing a client from one other than the client
unless:

(1) the client gives informedonsent;

2t here is no interference with the | awyerados ir
clientlawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.6.

(9) A lawyer who repesents two or more clients shall not participate in making an aggregate
settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to
guilty or nolo contendere pleas, unless each client gives informed consentriiimg signed by the
client. The | awyerodos disclosure shall include the
and of the participation of each person in the settlement.

(h) A lawyer shall not:

(1) make an agreement prospectiveiyliit i ng t he | awyeroés liability 1
unless the client is independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an unrepresented client or former client
unless that persde advised in writing of the desirability of seeking and is given a reasonable opportunity
to seek the advice of independent legal counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action or subjéet ofi
litigation the lawyer is conducting for a client, except that the lawyer may:

Dacquire a |lien authorized by | aw to secure tt

(2) contract with a client for a reasonable contingent fee in a civil case.

() A lawyer shall not have sexual relations with a client unless a consensual sexual relationship
existed between them when the cliawyer relationship commenced.

KWhil e | awyers are associated in a yrm, a prol
(i) that applies to any one of them shall apply to all of them.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT
Business Transactions Between Client and Lawyer
[1JA | awyerds |l egal skill and training, together wit|
lawyer and client, create the possibility of overreaching when the lawyer participates ines&usiaoperty or
ynancial transaction with a client, for example, a | oal

client. The requirements of paragraph (a) must be met even when the transaction is not closely related to the subject
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matterof the representation, as when a lawyer drafting a will for a client learns that the client needs money for
unrelated expenses and offers to make a loan to the client. The Rule applies to lawyers engaged in the sale of goods
or services related to the ptice of law, for example, the sale of title insurance or investment services to existing

clients of the | awyerds | egal practice. See Rule 5. 7. |
represent. It does not apply to ordinary femmagements between client and lawyer, which are governed by Rule
1.5, although its requirements must be met when the | a:

nonmonetary property as payment of all or part of a fee. In addition, thel&s8enot apply to standard commercial

transactions between the lawyer and the client for products or services that the client generally markets to others, for
example, banking or brokerage services, medical services, products manufactured or disyrithaetidnt, and
utilitiesd services. In such transactions, the | awyer |
paragraph (a) are unnecessary and impracticable.

[2] Paragraph (a)(1) requires that the transaction itself béoféte client and that its essential terms be
communicated to the client, in writing, in a manner that can be reasonably understood. Paragraph (a)(2) requires that
the client also be advised, in writing, of the desirability of seeking the advice okimtieqt legal counsel. It also
requires that the client be given a reasonable opportunity to obtain such advice. Paragraph (a)(3) requires that the
| awyer obtain the clientbés informed consentfthei n a writ]
transaction and to the | awyerés role. When necessary, |
proposed transaction, including any risk presented by
available alternatives arghould explain why the advice of independent legal counsel is desirable. See Rule 1.0(e)
(deynition of informed consent).

[3] The risk to a client is greatest when the client expects the lawyer to represent the client in the
transaction itself orwhen¢h | awyer d8s ynanci al interest otherwise pose
representation of the client will be materially |imite:
| awyer6s rol e requir es ohhhwith thetradgueremersswolparagraphua,tout @lsowithl y, n o
the requirements of Rule 1.7. Under that Rule, the | aw
role as both legal adviser and participant in the transaction, such as thatigletlawyer will structure the
transaction or give | egal advice in a way that favors
| awyer must obtain the clientbés infor med atRuke4d.@wilt . I n s
preclude the | awyer from seeking the clientds consent

[4] If the client is independently represented in the transaction, paragraph (a)(2) of this Rule is inapplicable,
and the paragraph (a)(1) requirement for fultdiso sur e i s satisyed either by a wri
involved in the transaction or by the clientés indepen:
represented in the transaction is relevant in determining whether the agreemdait and reasonable to the client
as paragraph (a)(1) further requires.

Use of Information Related to Representation

[(lUse of information relating to the representation
duty of loyalty. Paragtph (b) applies when the information is used f
such as another client or business associate of the lawyer. For example, if a lawyer learns that a client intends to
purchase and develop several parcels of ldredlawyer may not use that information to purchase one of the parcels
in competition with the client or to recommend that another client make such a purchase. The Rule does not prohibit
uses that do not disadvantage the client. For example, a lawyeravholes a gover nment agencyo0s
trade |l egislation during the representation of one c¢l i
Paragraph (b) prohibits disadvantageous use of client information unless the client givesdrdonsent, except as
permitted or required by these Rules. See Rules 1.2(d), 1.6, 1.9(c), 3.3, 4.1(b), 8.1 and 8.3.

Gifts to Lawyers

[6] A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. For
example, aismple gift such as a present given at a holiday or as a token of appreciation is permitted. If a client offers
the lawyer a more substantial gift, paragraph (c) does not prohibit the lawyer from accepting it, although such a gift

may be voidable by theelint under the doctrine of undue inpuence, wh
fraudulent. In any event, due to concerns about overreaching and imposition on clients, a lawyer may not suggest
that a substantial gift be made to the lawyer or fordhely e r 6 s beneyt, except where the

client as set forth in paragraph (c).
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[7] If effectuation of a substantial gift requires preparing a legal instrument such as a will or conveyance
the client should have the detached advice thatreer lawyer can provide. The sole exception to this Rule is where
the client is a relative of the donee.

[8] This Rule does not prohibit a lawyer from seeking to have the lawyer or a partner or associate of the
| awyer named as ect@eout bo ahot hercpoemndsally [ucrati
such appointments will be subject to the general <con
ri sk that the | awyerds inteeestll gy bbmatnthg thewyaepp
professional judgment in advising the client concern |
clientds informed consent to the conpi ctandekténeofthea wyer s
| awyerds ynanci al interest in the appointment, as wel
Literary Rights

[9] An agreement by which a lawyer acquires literary or media rights concerning the conduct of the
representation creates a conpict between the interests
suitable in the representation of the client may detract from the publication value of an account of the representation.
Paragraph (d) dzs not prohibit a lawyer representing a client in a transaction concerning literary property from
agreeing that the | awyerdéds fee shall consist of a shar
Rule 1.5 and paragraphs (a) and (i).

Financial Assistance

[10] Lawyers may not subsidize law suits or administrative proceedings brought on behalf of their clients,
including making or guaranteeing loans to their clients for living expenses, because to do so would encourage clients
to pursue la suits that might not otherwise be brought and because such assistance gives lawyers too great a
ynancial stake in the Ilitigation. These dangers do not
and litigation expenses, including thepenses of medical examination and the costs of obtaining and presenting
evidence, because these advances are virtually indistinguishable from contingent fees and help ensure access to the
courts. Similarly, an exception allowing lawyers representing @ntiglients to pay court costs and litigation
expenses regardless of whether these funds will be repaid is warranted.

Person Paying for a Lawyerdés Services

[11] Lawyers are frequently asked to represent a client under circumstances in which a thiravperso
compensate the lawyer, in whole or in part. The third person might be a relative or friend, an indemnitor (such as a
liability insurance company) or a adient (such as a corporation sued along with one or more of its employees).
Because thirgbarty payers frequently have interests that differ from those of the client, including interests in
minimizing the amount spent on the representation and in learning how the representation is progressing, lawyers
are prohibited from accepting or continuing lsuepresentations unless the lawyer determines that there will be no
interference with the | awyerds independent professional
al so Rule 5.4(c) (prohibiti ndudgmentley one ehoecnommendsjemploysa | awy ¢
or pays the lawyer to render legal services for another).

[12]Someti mes, it will be sufycient for the | awyer to
fact of the payment and the identity of thethrda r t y payer . I f, however, the fee a
interest for the lawyer, thengHawyer must comply with Rule 1.7. The lawyer must also conform to the
requirements of Rule 1.6 concerning conydentiality. Un
signiycant risk that the | awgeeBisakleprlieismntadi onw bDhiet ha
the fee arrangement or by t-pagypayer{For exaniple, whea thepthperty i bi | i t i e
payer is a ceclient). Under Rule 1.7(b), the lawyer may accept or continue the reptésentah the informed
consent of each affected client, unless the conpict is
informed consent must be conyrmed in writing.

Aggregate Settlements

[13] Differences in willingness to make or actap offer of settlement are among the risks of common
representation of multiple clients by a single lawyer. Under Rule 1.7, this is one of the risks that should be discussed
before undertaking the representation, as part of the process of obtainihgitent s 6 i nf or med consen
Rule 1.2(a) protects each clientbdés right to have the Yy
settlement and in deciding whether to enter a guilty or nolo contendere plea in a criminal casle. ftateduin this
paragraph is a corollary of both these Rules and provides that, before any settlement offer or plea bargain is made or
accepted on behalf of multiple clients, the lawyer must inform each of them about all the material terms of the
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settlenent, including what the other clients will receive or pay if the settlement or plea offer is accepted. See also

Rule 1.0(e) (deynition of informed consent). Lawyers r
proceeding derivatively, may nbave a full clierlawyer relationship with each member of the class; nevertheless,
such |l awyers must comply with applicable rules regul at|

requirements designed to ensure adequate protection of treecagsis.

Limiting Liability and Settling Malpractice Claims

[14]Agreements prospectively |limiting a |l awyerds I|iab
is independently represented in making the agreement because they are likelyriinendempetent and diligent
representation. Also, many clients are unable to evaluate the desirability of making such an agreement before a
dispute has arisen, particularly if they are then represented by the lawyer seeking the agreement. This paragraph
does not, however, prohibit a lawyer from entering into an agreement with the client to arbitrate legal malpractice
claims, provided such agreements are enforceable and the client is fully informed of the scope and effect of the
agreement. Nor does this pgraph limit the ability of lawyers to practice in the form of a limiiedility entity,
where permitted by law, provided that each lawyer remains péistahle to the client for his or her own conduct

and the yrm complies with any conditions required by I
maintenance of adequate liability insurance. Nor does it prohibit an agreement in accorttaftden .2 that
deynes the scope of the representation, although a dey!

illusory will amount to an attempt to limit liability.
[15] Agreements settling a claim or a potential claim for malpcadie not prohibited by this Rule.
Nevertheless, in view of the danger that a lawyer will take unfair advantage of an unrepresented client or former

client, the |l awyer must yrst advise such antptieri,mon i n wi
connection with such a settlement. In addition, the lawyer must give the client or former client a reasonable
opportunity to ynd and consult independent counsel

Acquiring Proprietary Interest in Litigation

[16] Paragraph (i) states the tradital general rule that lawyers are prohibited from acquiring a proprietary
interest in litigation. Like paragraph (e), the general rule has its basis in common law champerty and maintenance
and is designed to avoid giving the lawyer too great an interfs¢ representation. In addition, when the lawyer
acquires an ownhership interest in the subject of the r¢«
the | awyer i f the client so desi rapadinddcbienalRwmdneé i s subj e
continued in these Rules. The exception for certain advances of the costs of litigation is set forth in paragraph (e). In
addition, paragraph (i) sets forth exceptipmassadfdor | i en:
contracts for reasonable contingent fees. The law of each jurisdiction determines which liens are authorized by law.
These may include liens granted by statute, liens originating in common law and liens acquired by contract with the
client. Whena lawyer acquires by contract a security interest in property other than that recovered through the
|l awyerbés efforts in the litigation, such an acquisitiol
governed by the requirements of paradyrégn). Contracts for contingent fees in civil cases are governed by Rule 1.5.

ClientLawyer Sexual Relationships

[17]The relationship between | awyer and client is a vy
position of t rhesetatioashiglis aimost glwhgs niregual; thiis, a sexual relationship between
| awyer and client can involve unfair exploitation of t|
ethical obligation not to use the trust of the clienttothe cent 6 s di sadvantage. | n additic
presents a signiycant danger that, because of the | awy
represent the client without impairment of the exercise of independent professionalijtdgoreover, a blurred
l ine between the professional and personal relationshi|
conydences wil |l be-cgri etndc teevd dleyn ttime yatptrarvidye ge, since
privilege only when they are imparted in the context of the elieatwy er r el ati onshi p. Because
danger of harm to client interests and because the cl i

client could give adequate infoed consent, this Rule prohibits the lawyer from having sexual relations with a
client regardless of whether the relationship is consensual and regardless of the absence of prejudice to the client.

[18] Sexual relationships that predate the cHemtyerrelationship are not prohibited. Issues relating to the
exploitation of the yduciary relationship and client di
prior to the commencement of the clidatvyer relationship. However, before prodagy with the representation in
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these circumstances, the | awyer should consider whet he.l
materially limited by the relationship. See Rule 1.7(a)(2).

[19] When the client is an organization, paragraplofihis Rule prohibits a lawyer for the organization
(whether inside counsel or outside counsel) from having a sexual relationship with a constituent of the organization

who supervises, directs or regularly consults with that lawyer concerning thezoggani ondés | egal matter

Imputation of Prohibitions
[20] Under paragraph (k), a prohibition on conduct by an individual lawyer in paragraphs (b) through (i)

al so applies to all | awyers associated ionelawygrimemn wi t h t |
yrm may not solicit a substantial gift from a client of
personally involved in the representation of the client, because the prohibition in paragraph (c) applies tasll lawye

associated in the yrm. The prohibitions set forth in p:

associated lawyers.

ANNOTATION
Law reviews. For formal opinion of the Colorado Bar Association on Ethical Duties of Attorney Selected
bylnsurer to Represent Its Insured, see 22 Colo. Law. 409
Lienso, see 31 Colo. Law. 51 (April 2002). For article
34 Colo. Law. 27 (October®205) . For article, AThe Duty of Loyalty and
Law. 67 (November 2005). For article, AThe NHowseRul es o
Counsel 6, see 36 Col o. L a w.thicg it Family baw end the Mew R0e8 af ) . For arf
Professional Conducto, see 37 Colo. Law. 47 (October 2
Equal Opportunity for Ethical Pitfall s o-PartgGpieiond 1 Col o. |
Letters: Limiting the Liability of Opinion Giverso, se
Bounds: Boundary | ssues in the Practice of Lawd, see 4.

Annot at oRufed.8is ginila to Rule.& as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.

Although the basis of this rule is to deter common law @mperty and maintenancethe scope of the
rule is not limited to conduct that would constitute champerty and maintenance. People v. Mason, 938 P.2d 133
(Colo. 1997).

A violation of this rule is per se a false representation under 11 U.S.C. § 523(a)(2)@)the federal
bankruptcy code.In re Waller, 210 Bankr. 370 (Bankr. D. Colo. 1997).

Personal loan from client to attorney was not a standard commercial transactioexempt from the
requirements of section (a) of this rule. In re Riebesell, 586 F.3¢1082 Cir. 2009).

Advancing an appellatel awy er 6s f ees for a c | iPayinganatherdassyentmt vi ol
appeal a case is 0agn afmaxpdarmsee edforlei,t idgpaetsi mmt viol ate th
assistance to a client. Mercantile Adjustment Bureau v. Flood, 2012 CO 38, 278 P.3d 348.

Suspension for 60 days appropriate for lawyer who entered into an agreement with a cliesntdfailed
to fully inform the client of the terms of the agreeme.]
People v. Foreman, 966 P.2d 1062 (Colo. 1998).

The presumed sanction of suspension is appropriatehere the attorney knewoftaonpi ct of i nter
and did not fully disclose to a client the possible ef/
harm. In re Cimino, 3 P.3d 398 (Colo. 2000).

Whet her an attorney expects teoofvwhethepaaattdrnegiant not i s i n

relationship existed. In re Cimino, 3 P.3d 398 (Colo. 2000).

The hearing panel of the former grievance committee committed harmless error by failing to consider the
personal and emotional problems that an attorneywasexpenci ng at the time of the att
mitigating in determining sanctions because no medical or psychological proof of emotional problems was brought
forward. In re Cimino, 3 P.3d 398 (Colo. 2000).

Suspension is generally appropriatewhea | awyer knows of a conpict of ir
to a client the pos Rasgohdentaarittedycand koofvingty faited to fully didelose to a
client the possible effect of a framthepractice of taw forininetyer e st an«
days, stayed upon the successful completion of ayeaeperiod of probation. People v. Fischer, 237 P.3d 645
(Colo. O.P.D.J. 2010).
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By acquiring promissory note and deeadapetuniary ust i n ¢
interest in clientds property Therefare, attaraey was abligateddoecontplpy t he
with requirements of section (a). In re Fisher, 202 P.3d 1186 (Colo. 2009) (decided under rules in effect prior to
2007 reeal and readoption).

When the attorney secured a promissory note with a
proprietary interest in the subject matter of the litigation in violation of former section (j) (now section (i)).In
re Fisher, 20 P.3d 1186 (Colo. 2009) (decided under rules in effect prior to 2007 repeal and readoption).

Conduct violating this rule in conjunction with oth
suspension, stayed upon completion of ongar period of probation with conditions. People v. Bendinelli, 329
P.3d 300 (Colo. O.P.D.J. 2014).

Attorneydt vioomldating this rule in conjunction with
justify six-month suspension, stayed upon completion of twyear probationary period. In re Fisher, 202 P.3d
1186 (Colo. 2009) (decided under rules in effect prior to 28p&al and readoption).

Attorneyodés conduct warrants puni shment whether or n
re Fisher, 202 P.3d 1186 (Colo. 2009) (decided under rules in effect prior to 2007 repeal and readoption).

Conduct violatingt hi s rul e in conjuntion with other discipld.i
suspensionPeople v. Robinson, 853 P.2d 1145 (Colo. 1993); People v. Silver, 924 P.2d 159 (Colo. 1996); People
v. Ginsberg, 967 P.2d 151 (Colo. 1998); In re Tolley, 975 P.28 {Tolo. 1999); People v. Albani, 276 P.3d 64
(Colo. O.P.D.J. 2011).

Conduct violating this rule in conjunction with oth
disbarment. People v. Walsh, 880 P.2d 766 (Colo. 1994); In re Tolley, 975 P.2d 111h (©89); People v.

Calvert, 280 P.3d 1269 (Colo. O.P.D.J. 2011).
Applied in People v. Culter, 277 P.3d 954 (Colo. O.P.D.J. 2011).

Cases Decided Under Former DR-A03.
Lawreviews.For arti cl e, AConpicts of Interesto, see 15 C
The effect of Canon 5 is that whenever a contingent fee contract becomes a subject of litigatiothe
courts, the lawyer, by reason of the canon, understands that the court, under its general supervisory powers over
attorneys as of lydetermise the feasbnabéenessmiithe ainsount amd will subject it to the test of
quantum meruit. Brillhart v. Hudson, 169 Colo. 329, 455 P.2d 878 (1969).
However, this does not mean that the court can or should remake the contratiyt rather that it shdd
determine from all the facts and circumstances the amount of time spent, the novelty of the questions of law, and the
risks of nonreturn to the client as well as to the attorney in the situation. Brillhart v. Hudson, 169 Colo. 329, 455
P.2d 878 (1969).
Where the fl egal serviceso rendered were for the mo
a business chance brokethe established commission payable to such broker at the time would be considered to
determine reasonableness. Brillhart v. Hugsl69 Colo. 329, 455 P.2d 878 (1969) (shown to be 10 percent of
purchase price).
Court cannot approve commission of 25 percentn the exercise of supervisory powers over attorneys as
of ycers of this court, dum@esuphemguicer ofcanmactondp MIye W\«
servicedt he payment of what in fact amo uthé purchase prae obtheo k er 6 s
leasehold interest. Brillhart v. Hudson, 169 Colo. 329, 455 P.2d 878 (1969).
Attorney fees secured by a note which was secured by a deed of trastproperty to be sold violated
this rule when, upon receipt of a check at clgsthe attorney was aware that he had encumbered the property in
excess of his clientés share of the equity. People v.
Arrangement of counsel and clients in written fee agreementhich assigned alleged interest in aida
gas properties in order to secure payment of legal fees did not endanger a fair trial. Trial court abused its discretion
in granting a mistrial, disqualifying counsel, and assessing attorney fees. Gold Rush Invs. v. Ferrell, 778 P.2d 297
(Colo. App. 198).

Public censure warranted where attorney kept the yr
lump sum payment of his contingency feand reimbursement of costs even though he knew the settlement might
later be reduced by the social security disabditwar d and t he c¢clientés union award.
(Colo. 1996).

Conduct violating this rule in conjunction with oth

suspensionPeople v. Smith, 830 P.2d 1003 (Colo. 1992); In re PolevoyP93® 985 (Colo. 1999).
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Evidence sufycient to justif PeoglewsBelflomld7 Golo. 223r581Im t he p
P.2d 585 (1979).

Cases Decided Under Former DR-306.

Lawreviews.For arti cl e, AConpicts isemsHet sleemdndt Cofl oPeLaao
(1982).

Cases Decided Under Former DR-402.

Law reviews. For article, ALimiting Liability to the CIl i
APotenti al Liability for Lawyer s24Bmp(l10y8i3ng LFaow Glretrikesl oe,
Obligation to Disclose Attorney Negligenceo, see 13 Col
Letters in Colorado Real Estate Mortgage Loandl9ransact.|

Colo. Law. 1 (1990). For formal opinion of the Colorado Bar Association Ethics Committee on Release and
Settlement of Legal Malpractice Claims, see 19 Colo. Law. 1553 (1990).
Conduct violating this r uPeoplesvuFasr,di6®2d1060 Colp.ust i fy su

1986).

Conduct violating this r ulPeoplswDwyer,i6®kP2d107d (Cplaast i fy di
1982).

Applied in People v. Good, 195 Colo. 177, 576 P.2d 1020 (1978).

Rule 1.9.Duties to Former Clients

(a) A lawyerwho has formerly represented a client in a matter shall not thereafter represent
another person in the same or a substantially rel
adverse to the interests of the former client unless the foimerent gi ves i nf or med con
writing.

(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter
in which a yrm with which the | awyer formerly was

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is
materi al to the matter; unl ess the former <client

(c)Alawy er who has formerly represented a client
has formerly represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the former client except
as these Rules would permit or require with respect to a client, or when the information has become
generally known; or

(2) reveal information relating to the representation except as these Rules would permit or require
with respect to a client.

Source:IP(c) amended March 17, 1994, effective July 1, 1994; entire Appendix repealed and readopted
April 12, 2007, effective January 1, 2008.

COMMENT
[1] After termination of a clientawyer relationship, a lawyer has certain continuing duties with respect to
conydentiality and conpicts of interest and thus may nq

Rule. Under this Rule, for example, a lawyer could not properly seek to rescind on behalf of a new client a contract
drafted on behalf of thiarmer client. So also a lawyer who has prosecuted an accused person could not properly
represent the accused in a subsequent civil action against the government concerning the same transaction. Nor
could a lawyer who has represented multiple clientsnratier represent one of the clients against the others in the

same or a substantially related matter after a dispute arose among the clients in that matter, unless all affected clients
give informed consent. See Comment [9]. Current and former governamgrars must comply with this Rule to

the extent required by Rule 1.11.
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21 The scope of a fAimattero for purposes of this Rule
transaction. The | awyero6s i nvol vmreanWhenalawyer leas bmenditectly can
involved in a speciyc transaction, subsequent represenit
transaction clearly is prohibited. On the other hand, a lawyer who recurrently handled a tyg#eah for a former
client is not precluded from later representing another client in a factually distinct problem of that type even though
the subsequent representation involves a position adverse to the prior client. Similar considerations can@pply to th
reassignment of military lawyers between defense and prosecution functions within the same military jurisdictions.

The underlying question is whether the lawyer was so involved in the matter that the subsequent representation can
be justly regarded aschanging of sides in the matter in question.

[BMatters are fisubstantially relatedo for purposes
di spute or if there otherwise is a subanornallybavesbeenr i sk t h:
obtained in the prior representation would materially ;
example, a | awyer who has represented a businessperso
thatpersa may not then represent that personds spouse in
represented a client in securing environmental permits to build a shopping center would be precluded from
representing neighbors seeking to oppogening of the property on the basis of environmental considerations;
however, the lawyer would not be precluded, on the grounds of substantial relationship, from defending a tenant of
the completed shopping center in resisting eviction for nonpaymenttofméormation that has been disclosed to
the public or to other parties adverse to the former client ordinarily will not be disqualifying. Information acquired in
a prior representation may have been rendered obsolete by the passage of time, a actimstaay be relevant
in determining whether two representations are substantially related. In the case of an organizational client, general
knowl edge of the clientds policies and practices ordin:
ot her hand, knowledge of speciyc facts gained in a pri .
ordinarily wild.l preclude such a representation. A for m
learned by thelawyérn or der t o establish a substanti al ri sk that
subsequent matter. A conclusion about the possession of such information may be based on the nature of the
services the lawyer provided the former cliend arformation that would in ordinary practice be learned by a
lawyer providing such services.

n
S ¢

Lawyers Moving Between Firms

[AlWhen | awyers have been associated within a yrm bu
a lawyer should undertakrepresentation is more complicated. There are several competing considerations. First, the
client previously represented by the former yrm must b
is not compromised. Second, the Rule shawltdbe so broadly cast as to preclude other persons from having
reasonable choice of legal counsel. Third, the Rule should not unreasonably hamper lawyers from forming new
associations and taking on new clients after having left a previous associatiiga.connection, it should be
recogni zed that today many | awyers practice in yrms, t|
yeld or another, and that many move from one pmasociati
i mputation were applied with unqualiyed rigor, the res|
to move from one practice setting to another and of the opportunity of clients to change counsel.

[5] Paragraph (b) operates togliglify the lawyer only when the lawyer involved has actual knowledge of
information protected by Rules 1.6 and 1.9(c). Thus, i/
information relating to a partteirculoairnecd iaennott hoefr tyhrem,y rnne
individually nor the second yrm is disqualiyed from r e
though the interests of the two cl i entosceaxlowehhact . See R
terminated association with the yrm.

[B(lApplication of paragraph (b) depends on a situati
working presumptions that reasonably may be made about the way in which lawyers &thkrtogy lawyer may
have gener al access to yles of all clients of a |l aw yr |
should be inferred that such a | awyer in fact is privy
another | awyer may have access to the yles of only a |
affairs of no other clients; in the absence of information to the contrary, it should be inferred that such a lawyer in
fact is privy toinformation about the clients actually served but not those of other clients. In such an inquiry, the
burden of proof should rest upon the yrm whose disqual]
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[7]l ndependent of the question of pdfesignaladsacigtiorahbsi on o f
a continuing duty to preserve conydentiality of infor mi
1.9(c).

[8] Paragraph (c) provides that information acquired by the lawyer in the course of represeiiing a cl
may not subsequently be used or revealed by the lawyer to the disadvantage of the client. However, the fact that a
lawyer has once served a client does not preclude the lawyer from using generally known information about that
client when later represting another client.

[9] The provisions of this Rule are for the protection of former clients and can be waived if the client gives

informed consent, which consent must be conyrmed in wri
regard to the effectivenessofa advance waiver, see Comment [22] to Rule
yrm with which a | awyer is or was formerly associated,
ANNOTATION
Law reviews. For formal opinion of the Colorado Bar Association on Ethical Duties arAdly Selected
by Insurer to Represent I|Its Insured, see 22 Col o. Law.
Client And the Duty of Conydentialityod, see 34 Colo. L:
Common Cohpietssbfin Joint Representationo, see 38 Col

Annot at oRufed.9is ginila to Rule 1.9 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conduct. Relevant cases construtmydkision have been included in the
annotations to this rule.

The purpose of this rule and rule 1.10 is to protec
attorney. Funplex Partnership v. FDIC, 19 F. Supp. 2d 1202 (D. Colo. 1998).

Motions to disqualify counsel rest within the sound discretion of the trial cort. FDIC v. Sierra Res.,
Inc., 682 F. Supp. 1167 (D. Colo. 1987); Funplex Partnership v. FDIC, 19 F. Supp. 2d 1202 (D. Colo. 1998).

The severe remedy of disqualiycation of a criminal
whenever possiblePe@le v. Hoskins, 2014 CO 70, 333 P.3d 828.

The party seeking disqualiycation under this rule n
that di squal iy amhecannotrelgon apectlatisnsoaconjecture. FDIC v. Sierra Res., b, 68

Supp. 1167 (D. Colo. 1987); Funplex Partnership v. FDIC, 19 F. Supp. 2d 1202 (D. Colo. 1998).

Speciycally, the movi ng p aclientyelationskigexisted m the gast;§2)the ( 1) A
present litigation involves a matterthafis ubst anti ally relatedo to the prior |
interests are materially adverse to the former clientd:
disputed representation after consultation. English FeeditylNorden Lab., Inc., 833 F. Supp. 1498 (D. Colo.

1993); Funplex Partnership v. FDIC, 19 F. Supp. 2d 1202 (D. Colo. 1998).

Substantiality is present if the factual contexts of the two representations are similar or related. English
Feedlot, Inc. v. Naden Lab., Inc., 833 F. Supp. 1498 (D. Colo. 1993); Cole v. Ruidoso Municipal Sch., 43 F.3d
1373 (10th Cir. 1994); Funplex Partnership v. FDIC, 19 F. Supp. 2d 1202 (D. Colo. 1998).

Trial court abused its discr et coonseldfghoicinggimiadl i f yi ng
proceedingThe record was insufycient to support a ynding th
People v. Hoskins, 2014 CO 70, 333 P.3d 828.

Attorneyds former representation of the alternate s
representingthe criminal defendantwhere the cases were substantially related because the murder victim in the
present case was the informant in the former clientds
(Colo. 1998).

An attorney needs only to eceive consent from his or her former client to represent a new client
when the matter the attorney represented the former client in is substantially related to the representation of
thenewclent The two matters ar e fA saovéthetsametransattionyor lega disputee d 0 wh e
or if there is substantial ri sk that conydential factu:
counsel in prior representation would materially advance the position of the new client in thearceeding.
The record does not support a ynding that there was a
be normally be obtained by defense counsel in prior representation would materially advance the position of the new
client in the current proceeding. People v. Frisco, 119 P.3d 1093 (Colo. 2005).

Applied in English Feedlot, Inc. v. Norden Laboratories, Inc., 833 F. Supp. 1498 (D. Colo. 1993).
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Rule 1.101 mput ati on of Conpicts of I nterest:

(@While lawyersaras soci ated in a yr m, none of them sha
any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless the
prohibition is based on a personal interest of the prohibited lawyer and doesen@ g nt a sSi gni ycé

of materially I imiting the representation of the
(b)When a | awyer has terminated an association

thereafter representing a person with intisresaterially adverse to those of a client represented by the

formerly associated | awyer and not currently repr

(1) the matter is the same or substantially related to that in which the formerly associated lawyer
represented thelient; and

(2any | awyer remaining in the yrm has informat.i
material to the matter.

(c)A di squaliycation prescribed by this Rule may
conditions stated in Rule7L.

(dThe disqualiycation of | awyers associated in
lawyers is governed by Rule 1.11.

(e)When a | awyer becomes associated with a yrm,
knowingly represent a personinamattei n whi ch that | awyer is disqual

WDt he matter is not one in which the personal |l

(2t he personally disqualiyed | awyer isandi mely ¢
is apportioned no part of the fee therefrom;

3t he personally disqualiyed | awyer gives pr omg
description of the personally disqualiyed | awyerd
empl oyed) to the affected former clients and the f
personally disqualiyed | awyer, to enable the form

this Rule; and
At he personal |lgr damdyutah @ ypar ttmevrys of the yrm w

di squaliyed | awyer is now associated reasonably b
of material information are likely to be effective in preventing material information frong loié$closed
to the yrm and its client.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT
GENERAL RULE

Deynition of #AFirmo

[l]For purposes of the Rules of Pr owyes:aiawnal Conduct
partnership, professional corporation, sole proprietorship or other association authorized to practice law; or lawyers
employed in a legal services organization or the legal department of a corporation or other organization. See Rule
1.0(c))Whet her two or more | awyers constitute a yrm within
Rule 1.0, Comments [2][4].

Principles of | mputed Disqualiycation
21 The rul e of imputed disqual i yc &dprirciple ofloyaltytethe i n par
client as it applies to | awyers who practice in a | aw

yrm of lawyers is essentially one lawyer for purposes of the rules governing loyalty to the client, trefrom

premise that each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with whom the

|l awyer i s associated. Paragraph (a) operates only amon:
moves fr om o n ghe situation is goveanaddy Rukes 1,9(b) and 1.10(b).
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[3] The rule in paragraph (a) does not prohibit representation where neither questions of client loyalty nor

protection of conydenti al i nfor mat i o neffeatively represensae nt ed. W]
given client because of strong political beliefs, for example, but that lawyer will do no work on the case and the
personal beliefs of the | awyer will not materilelly | imi
di squaliyed. On the other hand, if an opposing party i
the yrm would be materially I imited in pursuing the ma
di squaliycatwool df behempatwgdrto all others in the yrm
[4The rule in paragraph (a) also does not prohibit |

person prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretags Nor d
paragraph (a) prohibit representation if the lawyer is prohibited from acting because of events before the person
became a lawyer, for example, work that the person did while a law student. Such persons, however, ordinarily must
be screened from anyipes o n a | participation in the matter to avoid
conydenti al information that both the nonlawyers and t|
[GJRul e 1. 10(b) oper at e srtainoircymstances, to represenaapersonwith under
interests directly adverse to those of a client repres:
Rule applies regardless of when the formerly associated lawyer represented the client ldow, t he | aw yr m
not represent a person with interests adverse to those
Moreover, the yrm may not represent the person where t|
whicht he f ormerly associated | awyer represented the clien
information protected by Rules 1.6 and 1.9(c).
[6] Rule 1.10(c) removes imputation with the informed consent of the affected client or foleneuader
the conditions stated in Rule 1.7. The conditions stated in Rule 1.7 require the lawyer to determine that the
representation is not prohibited by Rule 1.7(b) and that each affected client or former client has given informed

consenttotherepresnt ati on, conyrmed in writing. I n some cases,

be cured by c¢client consent. For a discussion of the ef:

future, see Rule 1.7, Comment [22].or deyni ti on of i nformed consent, see R
[fI1Where a | awyer has joined a private yrm after havi

governed by Rule 1.11(b) and (c), not this Rule. Under Rule 1.11(d), where a lawyer represents rihecgbedter
having served clients in private practice, nongovernmental employment or in another government agency,

formerc | i ent conpicts are not i mputed to government | awye
[8] Where a lawyer is phabited from engaging in certain transactions under Rule 1.8, paragraph (k) of that
Rul e, and not this Rule, determines whether that prohil

the personally prohibited lawyer.

ANNOTATION

Lawreviews.For articl e, APrivate Screeningd, see 38 Colo

Annot at oRufed.10rscsimitar to Rule 1.10 as it existed prior to the 2007 repeal and readoption of
the Colorado rules of professional conduct. Relevant cases constraiimgdbision have been included in the
annotations to this rule.

The purpose of this rule and rule 1.9 is to protect
attorney. Funplex Partnership v. FDIC, 19 F. Supp. 2d 1202 (D. Colo. 1998).

When an attorney associates with antdxtendsbgyontthe t he pr i

individual attomey and applies with equal force to the other atto
District Court, 951 P.2d 926 (Colo. 1998).

The rul e of i mpudarebé codsideragl framitheprer@t t bat a yrm of attor
essentially one attorney for purposes of the rules governing loyalty to the client, or from the premise that each
attorney is vicariously bound by the obligatiwen of | oy:
District Court, 951 P.2d 926 (Colo. 1998).

And the rule of imputed disqual i-appoiatediatomeysaRegplei es wi t

ex rel. Peters v. District Court, 951 P.2d 926 (Colo. 1998).
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Rule 1.11Speci al Conpicts of Interest for
Formerand Current Government Ofycers and Emn

(a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public
of ycer or employee of the government:

(1) is subject to Rule 1.9(c); and

(2) shall not otherwise repsent a client in connection with a matter in which the lawyer

participated personally and substantially as a pu
government agency gives its informed consent, con
(b)When a | awyer is disqualiyed from representat

with which that lawyer is associated may knowingly undertake or continue representation in such a matter
unless:

It he di squaliyed | awy gpartidipationtintheenattgr ardisr eened f r c
apportioned no part of the fee therefrom; and

(2t he personally disqualiyed | awyer gives pr omy
description of the personal | ythedmnattegandtheiscyeening | awy er 6
procedures to be employed), to the government agency to enable the government agency to ascertain
compliance with the provisions of this Rule; and

Bt he personally disqualiyed | awhepearsormliyd t he par
di squaliyed | awyer is now associated, reasonably
of material information are likely to be effective in preventing material information from being disclosed
to the yrm and its client.

(c) Except as law may otherwise expressly permit, a lawyer having information that the lawyer
knows is conydential government information about
of ycer or employee, may n o trests awepadversedorthiat pexrsompima v at e ¢
matter in which the information could be used to the material disadvantage of that person. As used in this
Rul e, the term fAiconydential government informatio
governmentahuthority and which, at the time this Rule is applied, the government is prohibited by law
from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available
to the public. A yr m widmhyundbariake br cantmaetrepresentatioeainthé s a s
matter only if the disqualiyed | awyer is timely s
apportioned no part of the fee therefrom.

(d) Except as law may otherwise expressly permit, alawyerrce nt 'y serving as a
or employee:

(1) is subject to Rules 1.7 and 1.9; and

(2) shall not:

(i) participate in a matter in which the lawyer participated personally and substantially while in
private practice or nongovernmental employmantess the appropriate government agency gives its
informed consent, conyrmed in writing; or

(ii) negotiate for private employment with any person who is involved as a party or as lawyer for
a party in a matter in which the lawyer is participating pealp and substantially, except that a lawyer

serving as a |l aw clerk to a judge, other adjudica
employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).
(e)Asusedm t hi's Rule, the term Amattero includes:

(1) any judicial or other proceeding, application, request for a ruling or other determination,
contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a
S p ecoparty or parties, and
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(2 any other matter covered by the conpict of ir
agency.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT
[1] Alawyer who hasservellr i s currently serving as a public ofy
the Rules of Professional Conduct, including the prohil

1.7. In addition, such a lawyer may be subjectto statmteba gover nment regul ations regar
Such statutes and regulations may circumscribe the extent to which the government agency may give consent under
this Rule. See Rule 1.0(e) for the deynition of infor m

[2] Paragraphs (&}, (a)(2) and (d)(1) restate the obligations of an individual lawyer who has served or is
currently serving as an ofycer or employee of the govel
1.10 is not appl i cab ldressadby thisiRele. Ravharparagtagh (b) dets forthtaspecials t a d
imputation rule for former government lawyers that provides for screening and notice. Because of the special
problems raised by imputation within a government agency, paragraph (d) dompnott e t he conpi cts of
currently serving as an ofycer or employee of the govel
although ordinarily it will be prudent to screen such lawyers.

[3] Paragraphs (a)(2) and (d)(2) apply regesdlof whether a lawyer is adverse to a former client and are
thus designed not only to protect the former client, b
advantage of another client. For example, a lawyer who has pursued amlaehalf of the government may not
pursue the same claim on behalf of a later private client after the lawyer has left government service, except when
authorized to do so by the government agency under paragraph (a). Similarly, a lawyer who has plasnetha
behalf of a private client may not pursue the claim on behalf of the government, except when authorized to do so by
paragraph (d). As with paragraphs (a) (1) and (d) (1), R
by these pagraphs.

[4] This Rule represents a balancing of interests. On the one hand, where the successive clients are a
government agency and another client, public or private, the risk exists that power or discretion vested in that
agency might be used fortekep e c i a | beneyt of the other client. A | awye
the other client might affect performance of the | awye:]
unfair advantage could accrue to the othercligntbr eason of access to conydenti al
the clientds adversary obtainable only through the | aw
governing lawyers presently or formerly employed by a government agency shouddswtdstrictive as to inhibit
transfer of employment to and from the government. The
|l awyers as well as to maintain high ethical standar ds.
particular matters in which the lawyer participated personally and substantially. The provisions for screening and
wai ver in paragraph (b) are necessary to prevent the di
against entering public service. dh | i mi t ati on of di squaliycation in paragr
a speciyc party or parties, rather than extending disqg
worked, serves a similar function.

[5] When a lawyer halseen employed by one government agency and then moves to a second government
agency, it may be appropriate to treat that second agency as another client for purposes of this Rule, as when a

lawyer is employed by a city and subsequently is employed byearfed | agency. However, becau
interest is governed by paragraph (d), the latter agency is not required to screen the lawyer as paragraph (b) requires

a law yrm to do. The question of whet hsmeordifferenover nmen:|
clients for conpict of interest purposes is beyond the

[6] Paragraphs (b) and (c) contemplate a screening arrangement. See Rule 1.0(k) (requirements for
screening procedures). These paaps do not prohibit a lawyer from receiving a salary or partnership share
established by prior independent agreement, but that lawyer may not receive compensation directly relating the

| awyerds compensation to thedfisquahiybdd. matter in whic!
[fINotice, including a description of the screened |

procedures employed, generally should be given as soon as practicable after the need for screening becomes

apparent.

[8] Paragraph (cpperates only when the lawyer in question has knowledge of the information, which
means actual knowledge; it does not operate with respect to information that merely could be imputed to the lawyer.
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[9] Paragraphs (a) and (d) do not prohibit a lawyer froimtly representing a private party and a
government agency when doing so is permitted by Rule 1.7 and is not otherwise prohibited by law.

[10]For purposes of paragraph (e) of this Rule, a fima
whethertwo particular matters are the same, the lawyer should consider the extent to which the matters involve the
same basic facts, the same or related parties, and the time elapsed.

ANNOTATION

Lawreviews.For articl e, AThe New RugrisyodntPrdisesge ® nfadr C
Counsel 60, see 36 Colo. Law. 71 (November 2007).

Trial court abused its discretion in disqualifying
representing defendanwh er e no direct conpi c terindividualpuble defeader e xi st ed
representing defendant was involved in prior represent
with regard to other public defenders withinduabe stat e
representing defendant, and defendant knowingly, intel]

204 P.3d 453 (Colo. 2009); People v. Nozolino, 2013 CO 19, 298 P.3d 915.
Rule 1.12.Former Judge, Arbitrator, Mediator or Other Thir d-party Neutral

(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a
matter in which the lawyer participated personally and substantially as a judge or other adjudicative
of ycer or | aw c | sanlarbitrator, madiatdr or athep thjpdrs/ aemtralp unlesa all
parties to the proceeding give informed consent,
(b) A lawyer shall not negotiate for employment with any person who is involved as a party or as
lawyer for a partyn a matter in which the lawyer is participating personally and substantially as a judge
or other adjudicative of ycer -patyneatrsl. Adawyeasertirigtisr at or ,
a law clerk to a judge ootiatedar dmploymentwithuadarty e tawyere of y c
involved in a matter in which the clerk is participating personally and substantially, but only after the
| awyer has notiyed the judge or other adjudicatiywv
ol f a |l awyer is d{apuahoyldwpegr pianagrapm with
associated may knowingly undertake or continue representation in the matter unless:

Mt he disqualiyed | awyer is timely screened frc
apportioned no part of the fdeerefrom; and

2t he personally disqualiyed | awyer gives pr omg
description of the personally disqualiyed | awyer?d

procedures to be employed), to thetigarand any appropriate tribunal, to enable the parties and the
tribunal to ascertain compliance with the provisions of this Rule; and
3t he personally disqualiyed | awyer and the par
di squal i y e dassocatey, ecasonaldy beli@vevthat the steps taken to accomplish the screening
of material information are likely to be effective in preventing material information from being disclosed
to the yrm and its client.
(d) An arbitrator selected as a partigdra party in a multimember arbitration panel is not
prohibited from subsequently representing that party.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008; Comment [1]
amended and effective July 11, 2012.

COMMENT
[JThis Rule generally parallels Rulei$%esl1thaheat ¢ wuunh
who was a member of a multi member court, and thereaftel

representing a client in a matter pending in the court, but in which the former judge did not participate. So also the
fact that a former judge exercised administrative responsibility in a court does not prevent the former judge from
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acting as a lawyer in a matter where the judge had previously exercised remote or incidental administrative
responsibility that did not affedhite mer i ts. Compare the Comment to Rule 1.
includes such ofycials as judges pro tempore, referees.
of ycers, and al so -timejudgesrParagrapifB) o the Ap@icatios Segtianrotthe Colorado
Code of Judicial Conduct provides that agait me j udge fishal l not act as a | awye
judge has served as a judge or in any tbetCblerado @odent ee di ng
Judicial Conduct requires a judge to disqualify himself or herself in a proceeding in which the judge served as a
lawyer in the matter in controversy, or the judge was associated with a lawyer who participated substantially as a
lawyer in the matter during such association. Although phrased differently from this Rule, those Rules correspond in
meaning.

[2] Like former judges, lawyers who have served as arbitrators, mediators or oth@attyrdeutrals may
be asked to representlgeat in a matter in which the lawyer participated personally and substantially. This Rule

forbids such representation unless all of the parties |
writing. See Rule 1.0(b) and (e). Other law or cdeethics governing thirdarty neutrals may impose more
stringent standards of personal or imputed disqualiycai
[3] Although lawyers who serve as thipairty neutrals do not have information concerning the parties that
isprotectednder Rule 1.6, they typically owe the parties an
ethics governing thirp ar ty neutrals. Thus, paragraph (c) provides

lawyer will be imputed to other lawyersifaaw yr m unl ess the conditions of thi:
[4] Requirements for screening procedures are stated in Rule 1.0(k). Paragraph (c) (1) does not prohibit the

screened lawyer from receiving a salary or partnership share established by priendsie@greement, but that

| awyer may not receive compensation directly related t
[(]Noti ce, including a description of the screened |

procedures employedenerally should be given as soon as practicable after the need for screening becomes

apparent.

Rule 1.13.0rganization as Client

(a) A lawyer employed or retained by an organization represents the organization acting through
its duly authorized constigunts.

®If a | awyer for an organization knows that ar
with the organization is engaged in action, intends to act or refuses to act in a matter related to the
representation that is a violation of a legal obligat@mthe organization, or a violation of law that
reasonably might be imputed to the organization, and is likely to result in substantial injury to the
organization, the lawyer shall proceed as is reasonably necessary in the best interest of the organization
Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do
so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the
circumstances, to the highest aarity that can act on behalf of the organization as determined by
applicable law.

(c) Except as provided in paragraph (d), if

QDdespite the | awyeroés efforts in accordance wi
on behalf of the organiian insists upon or fails to address in a timely and appropriate manner an action,
or a refusal to act, that is clearly a violation of law, and

(2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial
injury to the organization, then the lawyer may reveal information relating to the representation whether
or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes
necessary to prevent substantial injury to the orgadaizat

(dParagraph (c) shall not apply with respect t«
representation of an organization to investigate an alleged violation of law, or to defend the organization
or an ofycer, empl oyee the agarization agamst 8 daimtansiegiout ofa s s o ¢

an alleged violation of law.
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(e)A I awyer who reasonably believes that he or
actions taken pursuant to paragraph (b) or (c), or who withdraws under caingsssthat require or
permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably

N

believes necessary to assure that the organizatio
or withdrawal.
Ml n dealing with an organizationds directors,

other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably
should know that the or @othose o thd constituénss withmwhomthe st s ar e
lawyer is dealing.

@A | awyer representing an organization may al ¢
employees, members, shareholders or other constituents, subject to the provisions of Rule1.7. If th
organization6s consent to the dual representation
appropriate ofyci al of the organization other tha

shareholders.

Source: Entire Appendix repaled and readopted April 12, 2007, effective January 1,;2008ment [3]
amended, effective April 6, 2016

COMMENT

The Entity as the Client

[1]An organizational client is a | egal entity, but i
employes sharehol ders and other constituents. Of ycer s, d
of the corporate organizational client. The duties dey
associations. Ot hertbhbbeasComment stmeassushd positions e
employees and shareholders held by persons acting for organizational clients that are not corporations.

[2] When one of the constituents of an organizational client communicates Wit or gani zati onds

I
(

in that personbés organizational capacity, the communi c.
organizational client requests its lawyer to investigate allegations of wrongdoing, interviews made in thef course
that investigation between the | awyer and the clientods

does not mean, however, that constituents of an organizational client are the clients of the lawyer. The lawyer may
not disclose to sudrcconstituents information relating to the representation except for disclosures explicitly or
impliedly authorized by the organizational client in order to carry out the representation or as otherwise permitted by
Rule 1.6.

[3] When constituents of therganization make decisions for it, the decisions ordinarily must be accepted
by the lawyer even if their utility or prudence is doubtful. Decisions concerning policy and operations, including

ones entailing serious r iodnke Pamagraph (b) makesalsear, hawever, thatnwhénh e | a
the | awyer knows that the organization is |ikely to be
that violates a legal obligation to the organization or is in violation of hkatvrhight be imputed to the organization,

the | awyer must proceed as is reasonably necessary in

knowledge can be inferred from circumstances, and a lawyer cannot ignore the obvious.

[4] In determining how to proceed under paragraph (b), the lawyer should give due consideration to the
seriousness of the violation and its consequences, the responsibility in the organization and the apparent motivation
of the person involved, the policies bktorganization concerning such matters, and any other relevant
considerations. Ordinarily, referral to a higher authority would be necessary. In some circumstances, however, it
may be appropriate for the lawyer to ask the constituent to reconsider the foatexample, if the circumstances

involve a constituentés innocent misunderstanding of |
lawyer may reasonably conclude that the best interest of the organization does not require that the retgtezd
to higher authorityl f a constituent persists in conduct contrary

lawyer to take steps to have the matter reviewed by a higher authority in the organization. If the matter is of
sufycient seri ous newy®thaaorghnizatiorp refertaldorhigher aothorityir tle®rganization

may be necessary even if the lawyer has not communicated with the constituent. Any measures taken should, to the
extent practicable, minimize the risk of revealing information medgttd the representation to persons outside the
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organization. Even in circumstances where a lawyer is not obligated by Rule 1.13 to proceed, a lawyer may bring to

the attention of an organizational client, including its highest authority, matters thevtiez reasonably believes

to be of sufycient i mportance to warrant doing so i
[5] Paragraph (b) also makes clear that when it is reasonably necessary to enable the organization to

address the matter in a timelydaappropriate manner, the lawyer must refer the matter to higher authority,

including, if warranted by the circumstances, the highest authority that can act on behalf of the organization under

applicable | aw. The or ganimatter may beGeferrdd iordirraeyswill beathetbdam r i t

of directors or similar governing body. However, applicable law may prescribe that under certain conditions the

highest authority reposes elsewhere, for example, in the independent directors of aieorporat

Relation to Other Rules

[6] The authority and responsibility provided in this Rule are concurrent with the authority and
responsibility provided in other Rul es. I n particul
under Ruls 1.8, 1.16, 3.3 or 4.1. Paragraph (c) of this Rule supplements Rule 1.6(b) by providing an additional
basis upon which the lawyer may reveal information relating to the representation, but does not modify, restrict, or
limit the provisions of Rule 1.6(Mf - (7). Under paragraph (c) the lawyer may reveal such information only when
the organizationds highest authority insists upon o
violation of law, and then only to the extent the lawyeso@ably believes necessary to prevent reasonably certain
substanti al injury to the organization. I't is not
violation, but it is required t htaroftheloganizasion.tif¢the be r
| awyerbés services are being used by an organizatio
1.6(b)(3) and 1.6(b)(4) may permit the | awyRue t o di
1.2(d) may also be applicable, in which event, withdrawal from the representation under Rule 1.16(a)(1) may be
required.

[7] Paragraph (d) makes clear that the authority of a lawyer to disclose information relating to a
representation in circumstess described in paragraph (c) does not apply with respect to information relating to a
| awyerb6s engagement by an organization to investig
an ofycer, empl oyee o0 rheadahization ggansts dient asising aucof an alleggd wi t
violation of | aw. This is necessary in order to en
in conducting an investigation or defending against a claim.

[B]Alawyerwh o reasonably believes that he or she has
taken pursuant to paragraph (b) or (c), or who withdraws in circumstances that require or permit the lawyer to take
action under either of these paragraphs, mustgat as the lawyer reasonably believes necessary to assure that the
organizationés highest authority is informed of the

> ®d S

[<3 I g o]

o —
— =

Government Agency

OQlThe duty deyned in this Rule applies to govern
the client and prescribing the resulting obligation
and is a matter beyond the scajf¢hese Rules. See Scope [18]. Although in some circumstances the client may be
a speciyc agency, it may also be a branch of govern
whole. For example, if the action or failure to act involveshisad of a bureau, either the department of which the
bureau is a part or the relevant branch of government may be the client for purposes of this Rule. Moreover, in a
matter involving the conduct of gover nyoedertapplicibletaw al s
to question such conduct more extensively than that of a lawyer for a private organization in similar circumstances.
Thus, when the client is a governmental organization, a different balance may be appropriate between maintaining
conydentiality and assuring that the wrongf ul act is

n t

y t

ar ,

- o —+ o

pr

addition, duties of | awyers employed by the government

and regulation. This Rule does timtit that authority. See Scope.

Clarifying the Lawyerds Rol e

[10]There are times when the organizationds interest

its constituents. In such circumstances the lawyer should advise any constitusnewhob nt er est t he |
adverse to that of the organization of the conpict
such constituent, and that such person may wish to obtain independent representation. Care must bestaken to as
that the individual understands that, when there is such adversity of interest, the lawyer for the organization cannot
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provide legal representation for that constituent individual, and that discussions between the lawyer for the
organization and thendividual may not be privileged.

[11] Whether such a warning should be given by the lawyer for the organization to any constituent
individual may turn on the facts of each case.

Dual Representation
[12] Paragraph (g) recognizes that a lawyer foramarg z at i on may al so represent
major shareholder.

Derivative Actions

[13] Under generally prevailing law, the shareholders or members of a corporation may bring suit to
compel the directors to perform their legal obligations in tipesiision of the organization. Members of
unincorporated associations have essentially the same right. Such an action may be brought nominally by the
organization, but usually is, in fact, a legal controversy over management of the organization.

[14] Thequestion can arise whether counsel for the organization may defend such an action. The

proposition that the organization is the | awyerds cli el
nor mal incident of ocameodgdmrindatdi diybds haf foaigrmsn, ztati onds
However, if the claim involves serious charges of wron
arise between the | awyer ds dut wshipwiththédbeardinthoseni zat i on anq

circumstances, Rule 1.7 governs who should represent the directors and the organization.

ANNOTATION

Law Reviews For articl e, AAmMm | My Br ot h@lribsntKkeReleat?i Rredlei
32Colo. Law. 11 (A r i | 2003) . For article, AEnNtity Foundation: D
Conydentialityo, see 34 Colo. Law. 77 (July 2005). For
ChangesforliHouse Counsel 0, see 36 )ColPRar Larwt-Clientle ,( NioAtetnbremre y2
Communications in Coloradoo, see 38 Colo. Law. 59 (Apri

There is no ethical violation in the attorney general suing the secretary of statéhere no client
conydences are invol ved eatimglthetrbasler mdtitutional tagerngoétheestata | i's rej

regarding allegedly unconstitutional legislation enacting a congressional redistricting plan. People ex rel. Salazar v.
Davidson, 79 P.3d 1221 (Colo. 2003), cert. denied, 79 U.S. 1221, 124 S. Ct12228Ed. 2d 260 (2004)
(decided prior to 2007 repeal and readoption of the Colorado rules of professional conduct).

Rule 1.14.Client with Diminished Capacity

@When a clientds capacity to make adequately c
representation is diminished, whether because of minority, mental impairment or for some other reason,
the lawyer shall, as far as reasonably possible, maintain a normalaliset relationship with the
client.

(b) When the lawyer reasonably believeattthe client has diminished capacity, is at risk of
substanti al physical, ynanci al or other harm unle
clientds own interest, the | awyer may takge reason
with individuals or entities that have the ability to take action to protect the client and, in appropriate
cases, seeking the appointment of a guardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client wlithinished capacity is protected by
Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized
under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to
protectthet i ent 6s i nterests.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT
[1] The normal clientawyer relationship is based on the assumption that the client, when properly advised
and assisted, is capablernéking decisions about important matters. When the client is a minor or suffers from a
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diminished mental capacity, however, maintaining the ordinary déewver relationship may not be possible in all
respects. In particular, a severely incapacitateggmemay have no power to make legally binding decisions.
Nevertheless, a client with diminished capacity often has the ability to understand, deliberate upon, and reach
conclusions about mat t e+bang.&dréexanplejicmidrens hg oaohgensdogvewnr wi
of age, and certainly those of ten or twelve, are regarded as having opinions that are entitled to weight in legal
proceedings concerning their custody. So also, it is recognized that some persons of advanced age can be quite
capable of handling routine ynanci al matters while nee:
2 The fact that a client suffers a disability does |
attention and respectven if the person has a legal representative, the lawyer should as far as possible accord the
represented person the status of client, particularly in maintaining communication.
[3] The client may wish to have family members or other persons partigipdigcussions with the
lawyer. When necessary to assist in the representation, the presence of such persons generally does not affect the

applicability of the attorneg | i ent evi dentiary privilege. Neverthel ess,
foremost and, except for protective action authorized under paragraph (b), must to look to the client, and not family
members, to make decisions on the clientés behalf.

[4] If a legal representative has already been appointed for the client, the soyéd ordinarily look to
the representative for decisions on behalf of the client. In matters involving a minor, whether the lawyer should look
to the parents as natural guardians may depend on the type of proceeding or matter in which the lawyer is
representing the minor. If the lawyer represents the guardian as distinct from the ward, and is aware that the
guardian is acting adversely to the wardbés interest, t|
guardiands misconduct. See Rule 1.2(d

Taking Protective Action

511 f a | awyer reasonably believes that a client is
unless action is taken, and that a normal cliawyer relationship cannot be maintained as provided in paragraph
(a) because the clientlackfsy ci ent capacity to communicate or to make
connection with the representation, then paragraph (b) permits the lawyer to take protective measures deemed
necessary. Such measures could include: consulting with family mgnalserg a reconsideration period to permit
clariycation or i mprovement of circumstances, using vol
powers of attorney or consulting with support groups, professional servicespamatttive agenciesr other
individuals or entities that have the ability to protect the client. In taking any protective action, the lawyer should be
guided by such factors as the wishes and values of the

goas of intruding into the clientds decision making autoc
capacities and respecting the clientds family and soci i

6]l n determining the extent of hoddcaenkiderandbélancedi mi ni s |
such factors as: the clientdéds ability to articulate re:

ability to appreciate consequences of a decision; the substantive fairness of a decision; and the cofsistency
decision with the known lorterm commitments and values of the client. In appropriate circumstances, the lawyer
may seek guidance from an appropriate diagnostician.

[7] If a legal representative has not been appointed, the lawyer should consitieerveppointment of a
guardian ad | item, conservator or guardian is necessar:
di mini shed capacity has substanti al property that shoul
transaction may require appointment of a legal representative. In addition, rules of procedure in litigation sometimes
provide that minors or persons with diminished capacity must be represented by a guardian or next friend if they do
not have a general guhan. In many circumstances, however, appointment of a legal representative may be more
expensive or traumatic for the client than circumstances in fact require. Evaluation of such circumstances is a matter
entrusted to the professional judgment of theyker. In considering alternatives, however, the lawyer should be
aware of any law that requires the lawyer to advocate the least restrictive action on behalf of the client.

Di sclosure of the Clientds Condition

[B]Di scl osure of thpaciiegentdsl diamdnesdedycaffect t he
raising the question of diminished capacity could, in some circumstances, lead to proceedings for involuntary
commitment. Information relating to the representation is protected by Rul€hkffore, unless authorized to do
so, the lawyer may not disclose such information. When taking protective action pursuant to paragraph (b), the
lawyer is impliedly authorized to make the necessary disclosures, even when the client directs the thavyer to
contrary. Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer may disclose in consulting
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with other individuals or entities or seeking the appointment of a legal representative. At the very least, the lawyer

should deterinne whet her it is | ikely that the person or entit
interests before discussing matters related to the cl i
di fycult one.

Emergency Legal Assistance

Ol n an emergency where the health, safety or a yna
capacity is threatened with imminent and irreparable harm, a lawyer may take legal action on behalf of such a
person even though the person is unablestablish a cliedawyer relationship or to make or express considered
judgments about the matter, when the person or another
with the lawyer. Even in such an emergency, however, the lawgatdshot act unless the lawyer reasonably
believes that the person has no other lawyer, agent or other representative available. The lawyer should take legal
action on behalf of the person only to the extent reasonably necessary to maintain the statothguwise avoid
imminent and irreparable harm. A lawyer who undertakes to represent a person in such an exigent situation has the
same duties under these Rules as the lawyer would with respect to a client.

[10] A lawyer who acts on behalf of a perswsith seriously diminished capacity in an emergency should
keep the conydences of the person as if dealing with a
accomplish the intended protective action. The lawyer should disclose to any trituatedd and to any other
counsel involved the nature of his or her relationship with the person. The lawyer should take steps to regularize the
relationship or implement other protective solutions as soon as possible. Normally, a lawyer would not seek
compensation for such emergency actions taken.

ANNOTATION
Lawreviews.For arti cl e, AEt hi cal Obligations of Petition
Caseso, see 24 Colo. Law. 2565 (1995). For Chieintlbe, sRE
Colo. Law. 27 (October 2005). For articl-€EgpaciiyRul e of Pr «
Cliento, see 39 Col o. Law. 67 (May 2010). For casenot e,
Gabriesheski Decisionalut ur e Pol i cy I mplicationsd, see 85 U. Col o,

Annot at oRufed.l4rissimitar to Rule 1.14 as it existed prior to the 2007 repeal and readoption of
the Colorado rules of professional conduct. Relevant cases construing thsipprboeive been included in the
annotations to this rule.

When a substantial question exists regarding the mental competence of a spouse in a domestic
relations proceeding,the preferred procedure is for the trial court to conduct a hearing to deterhetigewor not
the spouse is competent, so that a guardian ad litem may be appointed if needed. In re Sorensen, 166 P.3d 254 (Colo.
App. 2007).

Because wifebdbs second attor nmot iwars yalld b wleyd wiof esd anpy
for the appointment of a guardian ad litem for his client, and because a factual question clearly existed regarding the
wi feds ability to understand the natur eiredtbholdne pr oceed]
evidentiary hearing on the issue of wifebs competency.

Rule 1.15.Safekeeping Property
Repealed and readopted as Rules 1A5A5E, effective June 17, 2014.
ANNOTATION
Supr eme andusiontthdits 125120 does not authorize an attorney to assert a retaining lien

over a United States passporand that the attorney was therefore obligated to return the passport pursuant to
C.R.C.P. 1.16(d) applies equally to section (b), whichregesir an attorney to return to an

funds or other property that the client or third persol
302 P.3d 248 (decided prior to 2014 repeal of this rule).

Conduct violatingthi s rul e in conjunction with other discipl:.@i
suspensionPeople v. Cochrane, 296 P.3d 1051 (Colo. O.P.D.J. 2013) (decided prior to 2014 repeal of this rule).

Conduct violating this rule in conjunction with other disciplinar y rul es is sufycient t

disbarment. People v. Ringler, 309 P.3d 959 (Colo. O.P.D.J. 2013) (decided prior to 2014 repeal of this rule).
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Rule 1.15A.General Duties of Lawyers Regarding Propertyof Clients and Third Parties

(@)Alawyershallholbr operty of clients or third persons
connection with a representation separate from th
accounts maintained in compliance with Rule 1.15B. Other property shalptmpeptely safeguarded.

Complete records of such funds and other property of clients or third parties shall be kept by the lawyer in
compliance with Rule 1.15D.

(b) Upon receiving funds or other property of a client or third person, a lawyer shalpthram
otherwise as permitted by law or by agreement with the client or third person, deliver to the client or third
person any funds or other property that the client or third person is entitled to receive and, promptly upon
request by the client or tliperson, render a full accounting regarding such property.

(c) When in connection with a representation a lawyer is in possession of property in which two
or more persons (one of whom may be the lawyer) claim interests, the property shall be keptlsgpara
the lawyer until there is a resolution of the claims and, when necessary, a severance of their interests. If a
dispute arises concerning their respective interests, the portion in dispute shall be kept separate by the
lawyer until the dispute is relsed. The lawyer shall promptly distribute all portions of the property as to
which the interests are not in dispute.

(d) The provisions of Rule 1.15B, Rule 1.15C, Rule 1.15D, and Rule 1.15E apply to funds and
other property, and to accounts, held orntaned by the lawyer, or caused by the lawyer to be held or
mai ntained by a | aw yrm through which the | awyer
representation.

Source:Repealed Rule 1.15 and readopted as Rules 1-.15¥5E, effective June 12014.

COMMENT
Note: The following six comments are applicable to this Rule 1.15A and to Rule 1.15B, Rule 1.15C, Rule 1.15D,
and Rule 1.15E.

[1] Trust accounts containing funds of clients or third persons held in connection with a representation must
beinterestbearing or dividen ayi ng for the beneyt of the clients or th
amount or expected to be held for a short period of ti
Foundati on ( fi C©dhduld Exérgise goAd fditlajudgneent in determining initially whether funds are
of such nominal amount or are expected to be held by the lawyer for such a short period of time that the funds
should not be placed in an interbstaring account for the bejteof the client or third person. The lawyer should
also consider such other factors as (i) the costs of establishing and maintaining the account, service charges,
accounting fees, and tax report procedures; (ii) the nature of the transaction(s) inaoti/éd) the likelihood of
delay in the relevant proceedings. A lawyer should review at reasonable intervals whether changed circumstances
require further action respecting the deposit of such funds, including without limitation the action described in
paragraph 1.15B(i).

21 f a | awyer or |l aw yrm participates in Interest ol
than one jurisdiction, including Colorado, | OLTA funds
practice of law in Colorado should bedtiel i n t he | awyer or |l aw yrmés COLTAF ac
1.15B(2)(b)). The | awyer or |l aw yrm should exercise go

holds in connection with the practice of law in Colorado.

[3] Lawyers oftenreceive unds from third parties from which the
that the client may divert funds without paying the fee, the lawyer is not required to remit the portion from which the
fee is to be paid. However, a lawyer may nothallfd s t o coerce a client into accep
The disputed portion of the funds should be kept in trust and the lawyer should suggest means for prompt resolution
of the dispute, such as arbitration. The undisputed portion of the funals §lgopromptly distributed.

[4AThird parties, such as a clientds creditors, may |
|l awyerés custody. A | awyer may have-patyadbimsagainstnder appl i
wrongful interference by the client, and accordingly may refuse to surrender the property to the client. However, a
lawyer should not unilaterally assume to arbitrate a dispute between the client and the third party.
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[5] The obligations of a lawyer under this Rale independent of those arising from activity other than
rendering legal services. For example, a lawyer who serves as an escrow agent is governed by the applicable law
relating to yduciaries even t houg handadtien. SeeaRulg £16(d)davpes no't
standards applicable to retention of client papers.

[6(]The duty to keep separate from the | awyerds own p
claims an interest exists whether or not there is a dispute as tostwgnef the property. Likewise, although the
second sentence of Rule 1.15A(c) deals speciycally wit]|

applies even if there is no dispute as to ownership.

ANNOTATION

Lawreviews.For ar tlierment fABtehtitcso, see 30 Col o. Law. 53 (
AProblems with Trust Accounts that Come to the Attenti
2005) . F o r -Menetdry Cormpensatién foo Liegal Services How Many Ghioks Am | Wort h? 0, s
Col o Law. 95 (January 2006). For article, ANew Col or a
(August 2011). For article, AThe Rules of Professional
Col o. Law. 71 (October 2012). For article, ACIientsd Ri
Law. 39 (October 2014). For article, ADisputed Funds il
(February 2015).

Annot at oThéfellowing aneotations include cases decided under former provisions similar to this
rule.

Supreme court has made the underlying ethical principle of this rulexplicit: An attorney earns a fee
only when the attorney pr ovi ldesSather, dPe3d 408 (Coloo2000s er vi ce t o

Under this rule, all <client funds, including engage
fees,etc, mst be held in trust until there is a basis on whi
In re Sather, 3 P.3d 403 (Colo. 2000).

This rule requires that attorneys segregate client funds, including those paid as advance fees, from the
at t osrprogestydhowever, this holding is made prospective. In re Sather, 3 P.3d 403 (Colo. 2000).

In limited circumstances, an attorney may earn a fee before performing any legal services (engagement
retainers) or the attorney and client may agree thattttear ney may treat advance fees a
before the attorney earns the fees by supplying a bene:
clearly explain the basis for thi®pratectedbythecamangemenand e x p |
But, under either arrangement, the fees are always subject to refund if excessive or unearned and the attorney cannot
communicate otherwise to a client. In re Sather, 3 P.3d 403 (Colo. 2000).

Attorneys cannomrte feunntdearb liendt or efit a i nnee Sather, 3P.3dd03a gr ee me n
(Colo. 2000).

Failure to provide accounting with respect to fees charged and failure to return unearned fees
conjunction with neglect of civil rights suit warranted acy suspenen. People v. Fritsche, 849 P.2d 31 (Colo.
1993).

Al though a | awyero6s possession of a third partyds p
Foundation (COLTAF) account gives rise to ethical obl i
duty to the third party. Thirdpar ty medi cal providers could not maintair
against a | awyer based on the | awyerds obligations as |

providers were owed money held in @®LTAF account. Accident & Injury Med. Sp. v. Mintz, 2012 CO 50, 279
P.3d 658.

Supreme courtos 5020 doesinstiauhorize ah attbrneito dsert a retaining lien
over a United States passporand that the attorney was therefore obligatereturn the passport pursuant to
C.R.C.P. 1.16(d) applies equally to section (b)), which
funds or other property that the clientyCR01300i27,d per sol
302 P.3d 248.

Public censure appropriatef or f ai l ure by respondent to return cli
manner and to inform the clients that the tax returns were in fact missing, in addition to other conduct violating
rules. People v. Berkley, 858 P.2d 699 (Colo. 1993).

Public censure appropriatewhere attorney neglected and made misrepresentations in two separate legal
matters. People v. Eagan, 902 P.2d 841 (Colo. 1995).
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Public censure appropriatewhere the attorney | ed t he cl i entdés retainer in t
than the trust account, and when the client yred the a:
wrote the client a refund check wmPoaley 9WaP2d #12(Calor 1996 f or |

Conduct violating this rule in conjunction with other disciplinary rules, where mitigating factors
were present, warrants public censurePeople v. Davis, 950 P.2d 586 (Colo. 1998).

Commingling personaland clientf unds in trust account and writing 4
trust account warrants sixmonth suspensiorwhere court found that no clients complained about misuses of
funds, all checks were eventually honored, and attorney agreed to make restitbtok for fees and cooperated
in disciplinary proceedings. Court found that 120 days
admonitions and one prior private censure. People v. Davis, 893 P.2d 775 (Colo. 1995).

Sufycienthaetvirdeesnpcoendent convertedbelciaeisted g efsprodd efnd
failure to disclose clientds identity and the fee agre:
not consent to respondentrd275R3FI2Colo. 0.¢.B.d.2011).Peopl e v. Mc |

Suspension for one year and one day appropriate whe
request.People v. Honaker, 847 P.2d 640 (Colo. 1993); People v. Fager, 925 P.2d 280 (Colo. 1996).

Suspension for one year and one day is warranted for camngling and misuse of client fundsThe
hearing board found that the respondent acted recklessly, rather than knowingly, in misappropriating client funds.

People v. Zimmermann, 922 P.2d 325 (Colo. 1996).

Suspension for one year and one day appropriatelvere attorney violated paragraphs (a) and (bpy
not returning or accounting for c¢client funds held for
negligently converting other client funds to the attor]

Disbarment appropriate where attorney accepted fees from a number of clients prior to terminating her
| egal practice, failed to inform her clients of such t
clientsdé funds in sepaexatteo actclhamtl, awynar gawiet ltd utendlside n
904 P.2d 1321 (Colo. 1995).

When a lawyer accepts fees from clients and then abandons those clients while keeping their money
and causing serious harm, disbarment is appropriatePeople v. &inman, 930 P.2d 596 (Colo. 1997).

Conduct violating this rule in conjunction with oth
censure.People v. Titoni, 893 P.2d 1322 (Colo. 1995); People v. Woodrum, 911 P.2d 640 (Colo. 1996); People v.
Todd, 938 P.2d 1160 (Colo. 1997); People O&é Donnel I, 955 P.2d 53 (Colo. 1998
Conduct violating this rule in conjunction with oth

suspensionPeople v. Robinson, 853 P.2d 1145 (Colo. 1993); People v. Wechsler, 854 P.2d 217 (Colo. 1993);
People vKerwin, 859 P.2d 895 (Colo. 1993); People v. Murray, 912 P.2d 554 (Colo. 1996); People v. Paulson, 930
P.2d 582 (Colo. 1997); People v. Rishel, 956 P.2d 542 (Colo. 1998); People v. Barr, 957 P.2d 1379 (Colo. 1998);
People v. Harding, 967 P.2d 153 (Colo98® In re Nangle, 973 P.2d 1271 (Colo. 1999); In re Corbin, 973 P.2d

1273 (Colo. 1999); In re Fischer, 89 P.3d 817 (Colo. 2004); People v. Edwards, 201 P.3d 555 (Colo. O.P.D.J. 2008);
People v. McNamara, 275 P.3d 792 (Colo. O.P.D.J. 2011); People va@echB6 P.3d 1051 (Colo. O.P.D.J.

2013).

Conduct violating this rule in conjunction with oth
disbarment. People v. Kelley, 840 P.2d 1068 (Colo. 1992); People v. Schindelar, 845 P.2d 1146 (Colo. 1993);
Peoplev. Walsh, 880 P.2d 766 (Colo. 1994); People v. Jenks, 910 P.2d 688 (Colo. 1996); People v. Price, 929 P.2d
1316 (Colo. 1996); People v. Mundis, 929 P.2d 1327 (Colo. 1996); People v. Steinman, 930 P.2d 596 (Colo. 1997).
People v. Wallace, 936 P.2d 1282 (€dl997); People v. Mannix, 936 P.2d 1285 (Colo. 1997); People v. Sousa,

943 P.2d 448 (Colo. 1997); People v. Schaefer, 944 P.2d 78 (Colo. 1997); People v. Clyne, 945 P.2d 1386 (Colo.
1997); People v. Holmes, 951 P.2d 477 (Colo. 1998); People v. SingeP.®& 1005 (Colo. 1998); People v.

Holmes, 955 P.2d 1012 (Colo. 1998); People v. Valley, 960 P.2d 141 (Colo. 1998); People v. Skaalerud, 963 P.2d
341 (Colo. 1998); People v. Gonzalez, 967 P.2d 156 (Colo. 1998); In re Bilderback, 971 P.2d 1061 (Cqlm 1999)
re Stevenson, 979 P.2d 1043 (Colo. 1999); In re Haines, 177 P.3d 1239 (Colo. 2008); People v. Rasure, 212 P.3d
973 (Colo. O.P.D.J. 2009); People v. Gallegos, 229 P.3d 306 (Colo. O.P.D.J. 2010); People v. Edwards, 240 P.3d
1287 (Colo. O.P.D.J. 2010)eBple v. Rozan, 277 P.3d 942 (Colo. O.P.D.J. 2011); People v. Tolentino, 285 P.3d
340 (Colo. O.P.D.J. 2012); People v. Ringler, 309 P.3d 959 (Colo. O.P.D.J. 2013).

Conduct violating this rul éeoplsyv. Bownshernd, 98341327 0 | ust i fy
(Colo. 1997).
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Rule 1.15B.Account Requirements

@Every | awyer in private practice in this stat
the name of the | awyerds | aw yr m:

(1) A trust account or accounts, separate from any businegsaswhal accounts and from any
ot her yduciary accounts that the | awyer or the | a
receiver, or in any other yduciary capacity, into
todeposit,thl funds entrusted to the | awyerdés care and

earned or advance payment of expenses that have not been incurred. A lawyer shall not be required to
maintain a trust account when the lawyer is not holding suasfanpayments.

(2)A business account or accounts into which t he
deposit, all funds received for legal services. Each business account, as well as all deposit slips and all
checks drawn thereon, shall be prominently desegglat as a fAbusi ness account, 0O
foperating account, 0 or a fAprofessional account,Kh 0
the account from a trust account and a personal account.

(b) One or more of the trust accountsyniee a Colorado Lawyer Trust Account Foundation
(ACOLTAFO0) account. A ACOLTAF accountodo is a pool e
persons that are nominal in amount or are expected to be held for a short period of time, and as such
would not [z expected to earn interest or pay dividends for slihtg or third persons in excess of the

reasonably estimated cost of establishing, mainta
such clients or third persons. Interest or dividends paid on a COLTAF account shall be paid to COLTAF,
andt he | awyer and the | aw yrm shall have no right ¢

(c) Each trust account, as well as all deposits slips and checks drawn thereon, shall be
prominently designated as a At r us shalkbedesignatedas@ pr ov
ACOLTAF Trust Account. o A trust account may bear
misleading.

(d) Except as provided in this paragraph (d), each trust account, including each COLTAF
account, shall be maintainedn a ynanci al institution that is apprt
to Rule 1.15E. If each client and third person whose funds are in the account is informed in writing by the
| awyer that Regul ati on Coun s etheaecouht]landwihtthebe noti ye
informed consent of each such client and third person, a trust account in which interest or dividends are
paid to the clients or third persons need not be in an approved institution.

(e) Each trust account, including each C@iH account, shall be an interebearing, or
dividendpaying, insured depository account; provided that, with the informed consent of each client or
third person whose funds are in the account, an account in which interest or dividends are paid to clients

or third persons need not be an insured depositor

depository accounto shall mean a government insur

which withdrawals or transfers can be made anated, subject only to any notice period which the

ynanci al institution is required to reserve by 1| a
MThe | awyer may deposit, or may cause the | aw

reasonably suf yci e recharges orptheyfeea fortmainténaneetoreoderasoa of the c

account. Such funds shall be clearly identiyed in

(g) All funds entrusted to the lawyer shall be deposited in a COLTAF account unless the funds
are deposited in a trust account described in paragraph (h) of this Rule. The foregoing requirement that
funds be deposited in a COLTAF account does not apply in those instances where it is not feasible for the
| awyer or the | aw vy rcaountfo reasans beyohdithe ¢ontral of ¢he lawyér Br a
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law yrm, such as the wunavailability in the commun
but in such case the funds shall be deposited in a trust account described in paragfapis Rjle.

(h) If funds entrusted to the lawyer are not held in a COLTAF account, the lawyer shall deposit,
or shall cause the law yrm to deposit, the funds
paragraphs (c), (d), and (e) of tRsle and for which all interest earned or dividends paid (less
deductions for service charges or fees of the depository institution) shall belong to the clients or third
persons whose funds have been so depighsordlaendo. The |
such interest or dividends.

Mrf the | awyer or | aw yrm discovers that funds
held in a COLTAF account in a sufycient amount or
dividends orthe funds being held in such account exceeds the reasonably estimated cost of establishing,
mai ntaining, and accounting for a trust account f
without limitation administrative costs of the lawyerarw yr m, bank service charge
preparing tax reports of such income to the client or third person), the lawyer shall request, or shall cause
the |law yrm to request, a refund from COLTAF, for
interest or dividends in accordance with written procedures that COLTAF shall publish and make
available through its website and shall provide t

()Every |l awyer or | aw yrm mai nltasaconditiogp thereot r ust a
be conclusively deemed to have consented to the r
institutions mandated by Rule 1. 15E and shalll i nd

compliance with such repting and production requirement.
Note: See comments following Rule 1.15A.

Source:Repealed Rule 1.15 and readopted as Rules 1-.15K5E, effective June 17, 2014.

ANNOTATION

Lawreviews.For arti cl e, ASett!| eme nt entbdr BOD1Y. §av articls,e e 3 0 Col o
AProbl ems with Trust Accounts that Come to the Attenti
2005). For-Manetalg, ChMpansation for Legal Services How
Colo.Law.95(@ nuary 2006). For article, fANew Colorado Rul es o
(August 2011). For article, AThe Rules of Professional
Colo. Law. 71 (October 2012).

A n n ot sanobte.Thé following annotations include cases decided under former provisions similar to this
rule.

Supreme court has made the underlying ethical principle of this rule explicit: An attorney earns a fee
only when the attorneypr ovi des a beneyt lom Saherr3wi3d 493 (Calo. 2000 cl i ent .

Under this rule, all c¢client funds, including engage
fees, etc., must be held in trust until there is a basisonwhichtomcl ude t hat the attorney 0
In re Sather, 3 P.3d 403 (Colo. 2000).

This rule requires that attorneys segregate client funds, including those paid as advance fees, from the
attorneyds property; howev ereSatherBiP3d403(Catbi200§). i s made pr o
In limited circumstances, an attorney may earn a fee before performing any legal services (engagement
retainers) or the attorney and client may agree that t|
before the attorney earns the fees by supplying a bene:
clearly explain the basis for this arrangement and expl

But, under either arraegnent, the fees are always subject to refund if excessive or unearned and the attorney cannot
communicate otherwise to a client. In re Sather, 3 P.3d 403 (Colo. 2000).
Attorneys cannerte feunntdearb liendt or efit naoi ninee Sather3 Pf3dc403 agr ee me n

(Colo. 2000).
Al though a | awyero6s possession of a third partyds p
Foundation (COLTAF) account gives rise to ethical obl i
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duty to the third party. Third-party medical provider coul d not maintain a breach of
against a |l awyer based on the | awyerds obligations as |
providers were owed money held in the COLTAF account. Accident & Injury Med. Sp. v. [2@1t2,CO 50, 279
P.3d 658.

Depositing personal funds into COLTAF account, paying personal bills from that account, and then
knowingly failing to respond to the investigationi nt o t he use of -daysespeasioowith nt j ust i\
conditions of reingttement. People v. Herrick, 191 P.3d 172 (Colo. O.P.D.J. 2008).

Depositing personal funds into a COLTAF account to hide personal assets from creditors suppdag a 90
suspension with conditions of reinstatement. People v. Alster, 221 P.3d 1088 (®v».J02009).

Suspension for one year and one day is warranted for commingling and misuse of client fundife
hearing board found that the respondent acted recklessly, rather than knowingly, in misappropriating client funds.
People v. Zimmermann, 9222 325 (Colo. 1996).

Suspension for one year and one day appropriate where attorney violated paragraphs (a) and kiy)

not returning or accounting for client funds held for

negligently convertingbher c¢cl i ent funds to the attorneyés own use.
Disbarment warranted where attorney intended to convert client fundsregardless of whether attorney

intended to replace the funds at some point. Even consideratmf att orneyé6és personal and

irrelevant where attorney violated this rule by knowingly converting client funds, as well as violating several other
rules of professional conduct. People v. Marsh, 908 P.2d 1115 (Colo. 1996).

Disbarment not warrantedwh er e t here was mitigating evidence con
physical disabilities. Instead, the board imposed a theee suspension with a condition for reinstatement that
professional medical evidence be presented thatthe didai t i es do not interfere with t
law. People v. Stewart, 892 P.2d 875 (Colo. 1995).

Previously disbarred attorneywho violated this rule would be forced to pay restitution to clients as a
condition of readmission. PeopleVigil, 945 P.2d 1385 (Colo. 1997).

Conduct violating this rule in conjunction with oth
disbarment where the attorney continued to practice law while on suspension, repeatedly neglecting his clients and
faiingt o t ake reasonable steps to protect clientsd interes:c

Conduct violating this rule in conjunction with oth

censure.People v. Titoni, 893 P.2d 1322 (Col®9b); People v. Woodrum, 911 P.2d 640 (Colo. 1996); People v.

Todd, 938 P.2d 1160 (Colo. 1997); People v. O6Donnell,
Conduct violating this rule in conjunction with oth

suspensionPeople v. Robinson, 853 P.2d 1145 (Colo. 1993); People v. Wechsler, 854 P.2d 217 (Colo. 1993);

People v. Kerwin, 859 P.2d 895 (Colo. 1993); People v. Murray, 912 P.2d 554 (Colo. 1996); People v. Paulson, 930

P.2d 582 (Colo. 1997); People v. Rishel, 956 B£2 (Colo. 1998); People v. Barr, 957 P.2d 1379 (Colo. 1998);

People v. Harding, 967 P.2d 153 (Colo. 1998); In re Nangle, 973 P.2d 1271 (Colo. 1999); In re Corbin, 973 P.2d

1273 (Colo. 1999); In re Fischer, 89 P.3d 817 (Colo. 2004); People v. Edward3,320855 (Colo. 2008); People

v. McNamara, 275 P.3d 792 (Colo. O.P.D.J. 2011); People v. Cochrane, 296 P.3d 1051 (Colo. O.P.D.J. 2013).
Conduct violating this rule in conjunction with oth

disbarment. People vKelley, 840 P.2d 1068 (Colo. 1992); People v. Schindelar, 845 P.2d 1146 (Colo. 1993);

People v. Walsh, 880 P.2d 766 (Colo. 1994); People v. Jenks, 910 P.2d 688 (Colo. 1996); People v. Price, 929 P.2d

1316 (Colo. 1996); People v. Mundis, 929 P.2d 1327¢Ci#96); People v. Steinman, 930 P.2d 596 (Colo. 1997).

People v. Wallace, 936 P.2d 1282 (Colo. 1997); People v. Mannix, 936 P.2d 1285 (Colo. 1997); People v. Sousa,

943 P.2d 448 (Colo. 1997); People v. Schaefer, 944 P.2d 78 (Colo. 1997); People W@8yReLd 1386 (Colo.

1997); People v. Holmes, 951 P.2d 477 (Colo. 1998); People v. Singer, 955 P.2d 1005 (Colo. 1998); People v.

Holmes, 955 P.2d 1012 (Colo. 1998); People v. Valley, 960 P.2d 141 (Colo. 1998); People v. Skaalerud, 963 P.2d

341 (Colo. 1998 People v. Gonzalez, 967 P.2d 156 (Colo. 1998); In re Bilderback, 971 P.2d 1061 (Colo. 1999); In

re Stevenson, 979 P.2d 1043 (Colo. 1999); In re Haines, 177 P.3d 1239 (Colo. 2008); People v. Rasure, 212 P.3d

973 (Colo. O.P.D.J. 2009); People v. Galleg29 P.3d 306 (Colo. O.P.D.J. 2010); People v. Edwards, 240 P.3d

1287 (Colo. O.P.D.J. 2010); People v. Rozan, 277 P.3d 942 (Colo. O.P.D.J. 2011); People v. Tolentino, 285 P.3d

340 (Colo. O.P.D.J. 2012); People v. Ringler, 309 P.3d 959 (Colo. O.P.D.J. 2013)
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Rule 1.15C.Use of Trust Accounts

(a) A lawyer shall not use any debit card or automated teller machine card to withdraw funds
from a trust account. Cash withdrawals from trust accounts and checks drawn on trust accounts payable to
i Cas ho a dlltpstacboundfundseintended for deposit shall be deposited intact without
deductions or ficash outo from the deposit, and th
be sufyciently detailed to identify each item dep
(b) All trust account withdrawals and transfers shall be made only by a lawyer admitted to
practice law in this state or by a person supervised by such lawyer. Such withdrawals and transfers may
be made only by authorized bank or wire transfer or by check payableamed payee. Only a lawyer
admitted to practice law in this state or a person supervised by such lawyer shall be an authorized
signatory on a trust account.
(c) No less than quarterly, a lawyer admitted to practice law in this state or a perssissdgdsy
such a lawyer shall reconcile the trust account records both as to individual clients or other persons and in
the aggregate with the bank statements issued by the bank in which the trust account is maintained.
Note: See comments following Rule15A.

Source:Repealed Rule 1.15 and readopted as Rules 1.1555E, effective June 17, 2014.
Rule 1.15D.Required Records

@A | awyer shal/l mai ntain, or shal/l cause the |
and shall retain or cause the | awyerods |l aw yrm to
they record:

(1) An appropriate recorlleeping systeridentifying each separate person for whom the lawyer
or the |law yrm holds funds or other property and

(A) For each trust account the date and amount of each deposit; the name and address of each
payor of the funds depded; the name and address of each person for whom the funds are held and the
amount held for the person; a description of the reason for each deposit; the date and amount of each
charge against the trust account and a description of the charge; theddateocamt of each
disbursement; and the name and address of each person to whom the disbursement is made and the
amount disbursed to the person.

(B) For each item of property other than funds, the nature of the property; the date of receipt of
the propery; the name and address of each person from whom the property is received, the name and
address of each person for whom the property is held and, if interests in the property are held by more
than one person, a statement of the nature and extentof eashgp&@ 6 s i nt er est i n the p
extent known; a description of the reason for each receipt; the date and amount of each charge against the
property and a description of the charge; the date of each delivery of the property by the lawyer; and the
name and address of each person to whom the property is delivered by the lawyer.

(2) Appropriate records of all deposits in and withdrawals from all other bank accounts
mai ntained in connection with the Idateypagor,énd | egal
description of each item deposited as well as the date, payee, and purpose of each disbursement;

(3) Copies of all written communications setting forth the basis or rate for the fees charged by the
lawyer as required by Rule 1.5(b), arapies of all writings, if any, stating other terms of engagement for
legal services;

(4) Copies of all statements to clients and third persons showing the disbursement of funds or the
delivery of property to them or on their behalves;

(5) Copies of dlbills issued to clients;
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() Records showing payments to any persons, not
rendered or performed; and

(7) Paper copies or electronic copies of all bank statements and of all canceled checks.

(b) The recods required by this Rule shall be maintained in accordance with one or more of the
following recognized accounting methods: the accrual method, the cash basis method, or the income tax
method. All such accounting methods shall be consistently appliedk&swikg records may be
maintained by computer provided they otherwise comply with this Rule and provided further that printed
copies can be made on demand in accordance with this Rule. They shall be located at the principal
Col orado ofycefothehéawgeyés odbaw yr m.

(c)Upon the dissolution of a |l aw yrm, the | awyer
yrm shall make appropriate arrangements for the m
accordance withthisRulearklu |l e 1. 16 A. Upon the departure of a |
| awyer and the | awyers remaining in the |l aw yrm s
mai ntenance or disposition of recordel®Ad client

(d) Any of the records required to be kept by this Rule shall be produced in response to a
subpoena duces tecum issued by the Regulation Counsel in connection with proceedings pursuant to

C.R.C.P. 251. When so produced, all such records shairen conydenti al except fo
particular proceeding, and their contents shall not be disclosed by anyone in such a way as to violate the
attorneyc | i ent privilege of the | awyerbds client.

Note: See comments following Rule 1.15A.

Source Repealed Rule 1.15 and readopted as Rules 1-.15K5E, effective June 17, 2014.

ANNOTATION
Sufycient evidence that respondenhecaonyvertedpchdemt
failure to disclose cliwatbantddnantgdaadsehenferengeet
not consent to respondentds use of funds. Peopl e v. Mc |

rule in effect prior to 2014 repeal and readoption).
Rule 1.15E.Approved Instituti ons

(a) This Rule applies to each trust account that is subject to Rule 1.15B, other than a trust account

that is maintained in other than an approved ynan
1.15B(d).

(b) Each trust account shallbemai ai ned at a ynanci al institutio
Regulation Counsel, pursuant to the provisions and conditions contained in this Rule. The Regulation
Counsel shall maintain a |ist of approamed ynanci a
annually. Offering a trust account or a COLTAF ac

(c0)The Regul ation Counsel shalll approve a ynanci
accounts, including COLTAF yekswthtoerRegslationiCbundellae y nanc

agreement, in a form provided by the Regulation Counsel, with the following provisions and on the
following conditions:
1)The ynancial institution does business in Col
2The ynanci al i apsrtto thelRegulation Caumgelénghe evend a properly
payable trust account instrument is presented aga
instrument is honored. That agreement shallhnot apply
be canceled exceptonthityay s & noti ce in writing to the Regul at
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3The ynanci al institution agrees that all/l repc
following format: (i) in the case of a dishonored instrumérg,report shall be identical to the overdraft
notice customarily forwarded to the depositor; (ii) in the case of an instrument that is presented against
i nsufycient funds but that is honored, trlaw report
yrm for whom the account is maintained, the accou
the date paid, as well as the amount of the overdraft created thereby. Report of a dishonored instrument
shall be made simultaneously with, and witthe time provided by law for, notice of dishonor, if any. If

no such time is provided by | aw for notice of dis
i nstrument presented against insufycangimtdaysoinds, t
the date of presentation of the instrument.

4The ynanci al institution agrees to cooperate

any trust account records on receipt of a subpoena for the records issued by the RegulatemnCouns
connection with any proceeding pursuant to C.R.C.
institution from charging a | awyer or |l aw yrm for
required by this Rule, but such charges shatllbe a transaction cost to be charged against funds payable

to the COLTAF program.

B®)The ynanci al institution agrees to cooperate
COLTAF account to any | awyer or | aw yrm who wishe
(6)Withrespect t o COLTAF accounts, the ynanci al i nc
(A) To remit electronically to COLTAF monthly interest or dividends, net of allowable
reasonabl e COLTAF fees as deyned in subparagraph
(B) To transmit electranally with each remittance to COLTAF a statement showing, as to each
COLTAF account, the name of the | awyer or | aw yrm

account number; the remittance period; the rate or rates of interest or dividends #ppbedpunt

balance or balances on which the interest or dividends are calculated; the amount of interest or dividends
paid; the amount and type of fees, if any, deducted; the amount of net earnings remitted; and such other
information as is reasonably tezgted by COLTAF.

(MThe ynanci al institution agrees to pay on an\)
interest or dividend rate gener atQOiTARacenintsabl e fr o
when the COLTAF account meets the same eligibility requingsné any, as the eligibility requirement
for nonCOLTAF accounts; or (ii) the rate set forth in subparagraph (c)(9) below. In determining the
hi ghest interest or dividend rate gerCOLTAF |l y avail
customers t he ynanci al institution may consider facto
institution when setting interest or dividend rates for its@@1LTAF accounts, including account
balances, provided that such factors do not discriminate between Goadodunts and ne@GOLTAF
accounts. The ynanci al institution may choose to
dividend rate generally available on its comparable@OLTAF accounts in lieu of actually establishing
and maintaining the COLTAFcaount in the comparable highest interest or dividend rate product.

(A COLTAF account may be established by a | aw)

(A) A checking account paying preferred interest rates, such as maded or indexed tes;

(B) A public funds interesbearing checking account, such as an account used for other non
proyt organizations or government agenci es;

(C) An interestbearing checking account, such as a negotiable order of withdrawal (NOW)
account, or busineshecking account with interest; or

(D) A business checking account with an automated investment feature in overnight daily
ynanci al institution repurchase agreements or mon
repurchase agreement shall be falbflateralized by U.S. Government Securities (meaning U.S. Treasury
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obligations and obligations issued or guaranteed as to principal and interest by the United States

government) and may be establishedcapitdhi yewodt dr an a
fadequately capitalizedd as those terms are deyne
imoney mar ket fundd is a fund maintained as a mon
under the Investment Company Act of 1940aase nded, whi ch fund is qualiye

investors as a money market fund under Rules and Regulations adopted by the Securities and Exchange
Commission pursuant to said Act. A money market fund shall be invested solely in U.S. Government
Securities, or repurchase agreements fully collateralized by U.S. Government Securities, and, at the time

of the investment, shall have total assets of at
(9) In lieu of a rate set forth in paragraph (c)()/)(i t he ynanci al i nstitutior

deposits in its COLTAF accounts, a benchmark rate, which COLTAF is authorized to set periodically, but

not more frequently than every six months, to rep

institutions in Colorado net of allowable reasonable COLTAF fees. Election of the benchmark rate is

optional, and ynanci al institutions may choose to

paragraph (c)(7)(i).
(100A Al Il owable C@lTAR afbdleckaharges,@aepositcharges, fees in
lieu of minimum balances, federal deposit insurance fees, sweep fees, and reasonable COLTAF account

administrative fees. The ynanci al i nstfrom uti on may
interest or dividends earned on a COLTAF account, provided that such fees (other than COLTAF account

administrative fees) are calculated and i mposed i
practice with respect to comparable f@@LTAFaccount s. The ynancial instit

allowable reasonable COLTAF fees accrued on one COLTAF account in excess of the earnings accrued
on the COLTAF account for any period from the principal of any other COLTAF account or from interest
or dividends accrued on any other COLTAF account. Any fee other than allowable reasonable COLTAF

fees are the responsibility of, and the ynanci al
maintaining the COLTAF account.
(11)Nothing contained n t hi s Rul e shall preclude the ynan

interest or dividend rate on a COLTAF account tha
agreement with the Regulation Counsel or from electing to waive any or adiSeasated with
COLTAF accounts.

(12) Nothing in this Rule shall be construed to require the Regulation Counsel or any lawyer or

l aw yrm to make independent determinations about
meets the comparability remements set forth in paragraph (c)(7). COLTAF will make such
determinations and at | east annually wil!l i nform

compliance with the comparability provisions of this Rule.

(13)Ea c h a p p rial ingitdtionyshall e immune from suit arising out of its actions or
omi ssions in reporting overdrafts or insufycient
agreement entered into by a ynanciocbeddemesitoi t uti on
create a duty to exercise a standard of <care and
parties that may sustain a loss as a result of lawyers overdrawing lawyer trust accounts.

Note: See comments following Rule 1.15A

Source:Repealed Rule 1.15 and readopted as Rules 1-.15K5E, effective June 17, 2014.
Rule 1.16.Declining or Terminating Representation

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation
has cormenced, shall withdraw from the representation of a client if:
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(1) the representation will result in violation of the Rules of Professional Conduct or other law;

2t he | awyerodos physical or mental coepeéseriti on mat
the client; or

(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:

(1) withdrawal can be accomplished without material adverse effect on the interests of the client;

2t he client persists in a course of action i n\
reasonably believes is criminal or fraudulent;
Bt he client has used the | awyerodés services to

(4) the client insists upon takingt#on that the lawyer considers repugnant or with which the
lawyer has a fundamental disagreement;

BG)the client fails substantially to fulyl!/l an
services and has been given reasonable warning that ther lasil withdraw unless the obligation is
fulylled;

B6)t he representation wil!/ result in an unreasort
rendered unreasonably difycult by the client; or

(7) other good cause for withdrawal exists.

(c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal
when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for terminating the representatio

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably
practicable to protect a clientds interests, such
employment of other counsel, surrendering papedsproperty to which the client is entitled and
refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may
retain papers relating to the client to the extent permitted by other law.

Source: Entire Appendix repdad and readopted April 12, 2007, effective January 1, 20081ment [9]
amended, effective April 6, 2016

COMMENT
[1] A lawyer should not accept representation in a matter unless it can be performed competently,
promptly, without i mproper conpict of interest and to

completed when the agreegon assistance hasdn concluded. See Rules 1.2(c) and 6.5. See also Rule 1.3,
Comment [4].

Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from representation if the client demands that the lawyer
engage in conduct that is illegal or violates theeRulf Professional Conduct or other law. The lawyer is not
obliged to decline or withdraw simply because the client suggests such a course of conduct; a client may make such
a suggestion in the hope that a lawyer will not be constrained by a professiligetian.

[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of the
appointing authority. See also Rule 6.2. Similarly, court approval or notice to the court is often required by
applicable law before alwy er wi t hdr aws from pending |itigation. Dify
based on the clientds demand that the | awyer engage in
explanation for the withdrawal, while the lawyer may be boundé&oe p conydenti al the facts t
such an explanation. The | awyerbés statement that profe:
representation ordinarily should be acceptnetdboths sufyci
clients and the court under Rules 1.6 and 3.3.
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Discharge

[4] A client has a right to discharge a lawyer at any time, with or without cause, subject to liability for
payment for the | awyero6s servi ce saybeWhicpated, itimaytbeer e di sput
advisable to prepare a written statement reciting the circumstances.

[5] Whether a client can discharge appointed counsel may depend on applicable law. A client seeking to do
so should be given a full explanation of the copmaces. These consequences may include a decision by the
appointing authority that appoint ment -représerdatioo byeghe s or c o u
client.

[6] If the client has severely diminished capacity, the client maytteekegal capacity to discharge the
| awyer, and in any event the discharge may be seriousl:
special effort to help the client consider the consequences and may take reasonably necessary ptiecti/e a
provided in Rule 1.14.

Permissive Withdrawal
[7] A lawyer may withdraw from representation in some circumstances. The lawyer has the option to

withdraw if it can be accomplished withovudlisasat eri al ad:
justiyed if the client persists in a course of action
lawyer is not required to be associated with such conduct even if the lawyer does not further it. Withdrawal is also

permt t ed i f the | awyerés services were misused in the pa

lawyer may also withdraw where the client insists on taking action that the lawyer considers repugnant or with
which the lawyer has a fundamentédagreement.

[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the
representation, such as an agreement concerning fees or court costs or an agreement limiting the objectives of the
representation.

Assiging the Client upon Withdrawal

[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable steps to
mitigate the consequences to the client. The lawyer may retain papers as security for a fee only to the extent
permitted by law. See Rule 1.16(d).

ANNOTATION

Lawreviews.For article, AAmM Re dMyy Birrod heh desAtkte®mreai?i ons hi
32 Col o. Law. 11 (April 2003). For article, AThe Duty
67 (November 2005). For article, AEt hi caucit, Famiel B 7L £w
Law. 47 (October 2008). For ardHaocw et,o AiMAveoni dRuR et eomt iReelt aH
Colo. Law. 69 (June 2012). For article, ARepugnant Obj
ACl ibemtigght s During Transitions Between Attorneyso, see
Bounds: Boundary | ssues in the Practice of Lawd, see 4.

Annot at oRufed.l6rissimitarto Rule 1.16 as it &ed prior to the 2007 repeal and readoption of
the Colorado rules of professional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.

Attorney discharged without cause may not recover damageasder a nofcontingency contract for
services not rendered before the discharge. It is important to balance the attienmenglationship and the
attorneyds right to receive fair and adequate compensal
P.2d 6B (Colo. 1995).

Because § 15-120 does not authorize an attorney to assert a lien on a United States passport, there
is no Aother | awd under section (d) ohatl went dspwer met p:q
payment for legal servicese nder ed. Accordingly, although the supreme
dismissal of the complaint, it disapproved of its rationale. Matter of Attorney G., 2013 CO 27, 302 P.3d 248.

The decision as to whether defense counsel should be peted to withdraw lies within the sound
discretion of the court. If the trial court has a reasonable basis for concluding that the attdieryrelationship
has not deteriorated to the point at which counsel is unable to give effective assistanpeasethiation of a
defense, then the court is justiyed in refusing to app:!
1993).

Di sagreement concerning the refusal of defense coun
se to require the trial court to grant a motion to withdraw. People v. Rocha, 872 P.2d 1285 (Colo. App. 1993).
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Among the factors a trial court must consider in determining whether withdrawal is warranted is the
possibility that any new counsel will be confrontedwlt t he same i rr eReopleu Rocleapb8iZz2 conpi
P.2d 1285 (Colo. App. 1993).

Public censure instead of private censure was appropriat@here attorney failed to respond to discovery
reqguests and motions f or s unoaadrdig nofsuppartthe applicabilitydf ABh e yndi |
Standard 9.32(i) as a mitigating factor since there was no medical evidence that attorney was affected by chemical
dependency or that alcohol contributed to or caused the misconduct. People v. Brady, 833 C2do. 1996).

Attorneyds restitution agreement wassincethédttdrrey an agg
did not propose or attempt any form of restitution unt.
of disciplinary counsel. People v. Brady, 923 P.2d 887 (Colo. 1996).

Attorneyd6s ar gument nothpproprigietbbchusecit wduldstigrhatizea ne i s
recovering alcoholic was rejectedince overriding concern in discipline proceedings is to protect the public
through the enforcement of professional standards of conduct. People v. Brady, 923 P.2d 88B96plo.

Attorneyods professional mi sconduct involving the in
instances, and the failure to withdit agapgaippdndoncPedplent 6s r
v. Peters, 849 P.2d 51 (Colo. 1993).

An attorney is entitled only to compensation for the reasonable value of the services rendeiitthe
attorney is employed under a vy xeadndisdisshargen bytthrealient t o r en d ¢
without cause. The client was entitled to discharge the attorneys without cause and without incurring any further
liability, other than payment for services rendered on a quantum meruit theory. Olsen & Brown v. City of
Englewood, 867 P.2d 96 (Colo. App. 1993).

Any contractual provision that constrains a client from exercising the right freely to discharge his or
her attorney is unenforceable A client has an unfettered right to discharge freely its attorney without ingurri
liability under ordinary breach of contract principles. Olsen & Brown v. City of Englewood, 867 P.2d 96 (Colo.

App. 1993).

Disbarment appropriate where attorney accepted fees from a number of clients prior to terminating her
legal practice, faledto nf or m her clients of such termination, faile
clients6é funds in separate account, and gave clientsd

904 P.2d 1321 (Colo. 1995).
Previously disbarred attorney who violated this rule would be forced to pay restitution to clients as a
condition of readmission. People v. Vigil, 945 P.2d 1385 (Colo. 1997).

Conduct violating this rule, in conjgustityti on with ot
disbarment where the attorney continued to practice law while on suspension, repeatedly neglecting his clients and
failing to take reasonable steps to protect clientso6 i

Suspension for one yeaand one day appropriate where attorney violated section (d)y not returning
or accounting for client funds held for emergencies af/
ot her c¢client funds to the attorneyds own use. People v.

Suspension for three yeas, rather than disbarment, was appropriatewhere violation of this rule and
others caused serious harm to attorneyb6s clients, but |

in 14 years of practice, personal and emotional problends¢@operation and demonstrated remorse in proceedings.
People v. Henderson, 967 P.2d 1038 (Colo. 1998).

Conduct violating this rule in conjunctionwi t h ot her di sciplinary rules is
censure.People v. Williams, 936 P.2d 1289 (Colo. 1997); People v. Barr, 957 P.2d 1379 (Colo. 1998).
Conduct violating this rule in conjunecstff on with oth

suspensionPeople v. Crews, 901 P.2d 472 (Colo. 1995); People v. Kuntz, 908 P.2d 1110 (Colo. 1996); People v.
Johnson, 946 P.2d 469 (Colo. 1997); People v. Rishel, 956 P.2d 542 (Colo. 1998); In re Corbin, 973 P.2d 1273
(Colo. 1999); People v. Staat87 P.3d 122 (Colo. O.P.D.J. 2012).
Conduct violating this rule in conjunction with oth
disbarment. People v. Damkar, 908 P.2d 1113 (Colo. 1996); People v. Jamrozek, 921 P.2d 725 (Colo. 1996);
People v. Steinman, 930 P.2d 596 (Colo. 1997); Paoéallace, 936 P.2d 1282 (Colo. 1997); People v. Mannix,
936 P.2d 1285 (Colo. 1997); People v. Madigan, 938 P.2d 1162 (Colo. 1997); People v. Holmes, 951 P.2d 477
(Colo. 1998); People v. Holmes, 955 P.2d 1012 (Colo. 1998); People v. Valley, 960 P.ZbIb11998); People
v. Skaalerud, 963 P.2d 341 (Colo. 1998); People v. Rasure, 212 P.3d 973 (Colo. O.P.D.J. 2009); People v.
Sweetman, 218 P.3d 1123 (Colo. O.P.D.J. 2008); People v. Edwards, 240 P.3d 1287 (Colo. O.P.D.J. 2010); People
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v. Rozan, 277 P.3d 24(Colo. O.P.D.J. 2011); People v. Tolentino, 285 P.3d 340 (Colo. O.P.D.J. 2012); People v.
Fiore, 301 P.3d 1250 (Colo. O.P.D.J. 2013); People v. Ringler, 309 P.3d 959 (Colo. O.P.D.J. 2013).

Cases Decided Under Former DR-404.

Law reviews. For formal ofinion of the Colorado Bar Association Ethics Committee on Lawyer
Advertising, Solicitation and Publicity, see 19 Colo. Law. 25 (1990). For formal opinion of the Colorado Bar
Association Ethic€ommitteeon Collaboration with Noi.awyers in the Preparatiaand Marketing of Estate
Planning Documents, see 19 Colo. Law. 1793 (1990).

Rule 1.16A.Client File Retention

@A | awyer in private practice shal/l retain a c

Dt he | awyer deliver sltiteenty laauttho rtilzee sc ldieesnt tr uccrt
writing signed by the client and there are no pending or threatened legal proceedings known to the lawyer
that relate to the matter; or

2t he | awyer has given writtéemnnotoince ot al etshe og|
or after a date stated in the notice, which date shall not be less than thirty days after the date of the notice,
and there are no pending or threatened legal proceedings known to the lawyer that relate to the matter.

(b) At any time following the expiration of a period of ten years following the termination of the
representation in a matter, a | awyer may destroy
client, provided there are no pending or threatengal leroceedings known to the lawyer that relate to
the matter and the lawyer has not agreed to the contrary.

(c) Notwithstanding paragraphs (a) and (b) above, a lawyer in a criminal matter shall retain a
clientds yle for the following time periods:

(1) for the life of the client, if the matter resulted in a conviction and a sentence of death, life
without parole, or an indeterminate sentence, including a sentence pursuant to the Colorado Sex Offender
Lifetime Supervision Act of 1998, 1B.3-1001 et seqC.R.S.

(2) for eight years from the date of sentencing, if the matter resulted in a conviction for any other
felony and the conviction and/or sentence was appealed;

3)f or yve years from the date of sentencing, i f
felony and neither the conviction nor the sentence was appealed.

(d) A lawyer may satisfy the notice requirements of paragraph (a)(2) of this Ruleabligtshg
a written yle retention policy consistent with th
policy to the client in a fee agreement or a in writing delivered to the client not later than thirty days
before destr ugleormeorpaated inth efee adreeraemtt 6 s

e)This Rule does not supersede or | imit a | awye
imposed by law, court order, or rules of a tribunal.

Source: Entire rule and comment added and effective Felprii@, 2011 Comments [1] and [3] amended,
effective April 6, 2016

COMMENT

[1] Rule 1.16A is not intended to impose an obligation on a lawyer to preserve documents that the lawyer
would not normally preserve, such as multiple copies or drafts ofthe sahoc ument . A cl i ent s vyl
meaning of Rule 1.16A, consist of those things, such as papers and electronic data, relating to a matter that the
| awyer would wusually maintain in the ordi taleny cour se o
Apropertydo are distinct. Those obligations are address
jewelry and other valuables entrusted to the lawyer by the client, as well as documents having intrinsic value or
directly affecthg valuable rights, such as securities, negotiable instruments, deeds, and wills.

QA | awyer may comply with Rule 1.16A by maintainin
electronic form, provided the lawyer is capable of producing a paper version if necessary. Rule 1.16A does not
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require multiple Imawyoerrsetiani nt hdeu psla ncea tleavw lyirent yl es or

place. fALaw yrmo is deyned in Rule 1.0 to include | awy
department of a corporation or other organization. Rule 5.1(a¢axldre s t he responsibility of
to Aimake reasonable efforts to ensure that the yrm has
| awyers in the yrm conform to the Rul es byafprivl®¢ of essi onal
corporation or other entityasmouse counsel represent such corporation
yles are considered to be in the possession of the cl i
inapplicable. Wheréawyers are employed as public defenders or by a legal services organization or a government

agency to represent third parties under circumstances wherethpthirdt y cl i ent 6s yl es are col

and records of the organization or agency)ttewy er must take reasonabl e measures
are maintained by the organization or agency in accordance with this rule.
[3] Rule 1.16A does not supersede obligations imposed by other law, court order or rules of a tribunal. The

mai ntenance of |l aw yrm ynancial and accounting records
Similarly, Rule 1.16A does not supersede speciyc reten:
5.5(d)(2) (tweyear retention of writtenioi ycati on to client of wutilization of

lawyer), Rule 4, Chapter 23.3 C.R.C.P. {gear retention of contingent fee agreement and proof of mailing
following completion or settlement of the case) and C.R.C.P. 12&(7) fwo year retention of signed originals of

eyl ed documents). A document may be subject to more the

should retain the document for the longest applicable period. Rule 1.16A does not prohibit a lawyer from

mai ntaining a clientds yles beyond the periods speciye
[41A | awyer may not destroy a clientds yle when the |

proceedings relating to the matt ernderRHeel.16fd) Witbrespece s not

to the surrender of papers and property to which the client is entitled upon termination of the representation. A

clientés receipt of papers forwarded from ti renott o ti me
alleviate the | awyerds obligations under Rule 1. 16A.

5] The destruction of a clientds yles under paragrap!
preconditions. First, the | awyer must have given writt
yles on or after a date certain, whigdte is not less than thirty days after the date the notice was given or the client
has authorized the destruction of the yles in a writini
requirement in paragraphgi(va)ngcanhebeclsiatnits yae dwrbiyt tteinmeslit a

retention policy; for example, that policy could be contained in a written fee agreement. A lawyer should make
reasonable efforts to locate a client for purposes of giving written notice wblematice was not provided during

the representation. | f the | awyer is wunable to | ocate
sufycient under paragraph (a) Rule 1. 16Arkn®dvetbadnd, t he |
there are | egal proceedings pending or threatened that
the yle is subject to paragraph (c¢c) of this Rule, or i/
satitslyedl,awyer may destroy the yles in a manner consi st
the conydentiality of information relating to the repr
intended to mandate thatalawgeke st r oy a yl e in the absence of a client
clientés instruction to destroy or return a yle, a | aw
Rule 1.17.Sale of Law Practice

A | awyer o ryselorlpaohase alaw prnadaice, or an area of practice, including good

will, if the following conditions are satisyed:

(a)the seller ceases to engage in the private practice of law in Colorado, or in the area of practice
in Colorado that has been @pl

(b))t he entire practice, or the entire area of pt
(c)t he sell er gives written notice to each of ¢t}
(1) the proposed sale;

2t he clientds rngket Do tet amkeopbesessuon of t
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3t he fact that the clientbés consent to the trze
client does not take any action or does not otherwise object within sixty (60) days of mailing of the notice
tot he client at the clientds | ast known address; a
(d) the fees charged clients shall not be increased by reason of the sale.

Source:Entire rule added June 12, 1997, effective July 1, 1997; (i) added and adopted and comment
amended and adopted Apti, 2001, effective July 1, 2001; entire Appendix repealed and readopted April 12,
2007, effective January 1, 2008; Comment [5] amended and effective November 6, 2008.

COMMENT
[1] The practice of law is a profession, not merely a business. Clientstaremmodities that can be
purchased and sold at will. Pursuant to this Rule, whe
practice in an area of | aw, and other |l awyers or yr ms |

obt ain compensation for the reasonable value of the pra
5.4 and 5.6.

Termination of Practice by the Seller

[2] The requirement that all of the private practice, or all of an area of practice, hesolds at i syed i f t
seller in good faith makes the entire practice, or the area of practice, available for sale to the purchasers. The fact
that a number of the sellerés clients decide nept to be

therefore, does not result in a violation. Return to private practice as a result of an unanticipated change in
circumstances does not necessarily result in a violation. For example, a lawyer who has sold the practice to accept an
appointmentto judicla of yce does not violate the requirement that
the | awyer | ater resumes private practice upon being d
resigns from a judiciary position.

[3] The requirement that the seller cease to engage in the private practice of law does not prohibit
employment as a lawyer on the staff of a public agency or a legal services entity that provides legal services to the
poor, or as irhouse counsel to a business

[4] The Rule permits a sale of an entire practice attendant upon retirement from the private practice of law
within the jurisdiction. Its provisions, therefore, accommodate the lawyer who sells the practice upon the occasion of
moving to another state.

[51This Rule also permits a |l awyer or law yrm to sell
the lawyer remains in the active practice of law, the lawyer must cease accepting any matters in the area of practice
that has been sold, eithas counsel or ecounsel or by assuming joint responsibility for a matter in connection with
the division of a fee with another lawyer as would otherwise be permitted by Rule 1.5(d). For example, a lawyer
with a substantial number of estate planningtenatand a substantial number of probate administration cases may
sell the estate planning portion of the practice but remain in the practice of law by concentrating on probate
administration; however, that practitioner may not thereafter accept anymatatasng matters. Although a lawyer
who leaves a jurisdiction or geographical area typically would sell the entire practice, this Rule permits the lawyer to
limit the sale to one or more areas of indepracticeinthe t i ce, t |
areas of the practice that were not sold.

Sale of Entire Practice or Entire Area of Practice

[6(]The Rule requires that the sellerds entire practi
against sale of less than antire practice area protects those clients whose matters are less lucrative and who might
ynd it difycult to secure ot her cgenenatngiatters Thapushaders c oul
are required to undertake all client medtan the practice or practice area, subject to client consent. This requirement

is satisyed, however, even if a purchaser is unable to
interest.

Client Conydences, Consent and Notice

[7] Negotations between seller and prospective purchaser prior to disclosure of information relating to a

speciyc representation of an identiyable client no mor
preliminary discussions concerning the ppbssie associ ation of another | awyer or
respect to which client consent is not required. Providing the purchaser access®plient i yc¢ i nf or mati on
to the representation and t o heRuepmpiidesthattbeforeesuce r, requi r e
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i nformation can be disclosed by the seller to the purc
last known address. The notice must include the identity of the purchaser, and the client mushaethad
decision to consent or make other arrangements must be made within 60 days of the mailing of the notice. If nothing
is heard from the client within that time, consent to the sale is presumed.

[8] [No Colorado comment.]

[9] All the elementsoE | i ent autonomy, including the clientds al
transfer the representation to another, survive the sale of the practice or area of practice.

Fee Arrangements Between Client and Purchaser
[l10]The sal e may bynnoréases ie fegs oharget thel clients of the practice. Existing
agreements between the seller and the client as to fees and the scope of the work must be honored by the purchaser.

Other Applicable Ethical Standards
[11] Lawyers participating in theate of a law practice or a practice area are subject to the ethical standards

applicable to involving another | awyer in the represeni
obligation to exercise competence in identifying a purchasedlqu yed t o assume the practice
obligation to undertake the representation competently
and to secure the clientodés informeedec®Runsentl. ffomr etglao slé n
and Rule 1.0(e) for the deynition of informed consent) ;

representation (see Rules 1.6 and 1.9).

[12] If approval of the substitution of the purchasing lawyer forseéng lawyer is required by the rules
of any tribunal in which a matter is pending, such approval must be obtained before the matter can be included in the
sale (see Rule 1.16).

Applicability of the Rule
[13] This Rule applies to the sale of a lawgiiee by representatives of a deceased, disabled or disappeared
lawyer. Thus, the seller may be represented by dawwyer representative not subject to these Rules. Since,
however, no lawyer may participate in a sale of a law practice which does notredafthe requirements of this
Rule, the representatives of the seller as well as the purchasing lawyer can be expected to see to it that they are met.
[14] Admission to or retirement from a law partnership or professional association, retiremetnolans
similar arrangements, and a sale of tangible assets of a law practice, do not constitute a sale or purchase governed by
this Rule.
[15] This Rule does not apply to the transfers of legal representation between lawyers when such transfers
are unrelate to the sale of a practice or an area of practice.

Rule 1.18.Duties to Prospective Client

(a) A person who consults with a lawyer about the possibility of forming a déenter
relationship with respect to a matter is a prospective client.

(b) Evenwhen no clierdawyer relationship ensues, a lawyer who has learned information from a
prospective client shall not use or reveal that information, except as Rule 1.9 would permit with respect to
information of a former client.

(c) A lawyer subject to aragraph (b) shall not represent a client with interests materially adverse
to those of a prospective client in the same or a substantially related matter if the lawyer received
information from the prospect i vthepospeaivetlient, hat coul

except as provided in paragraph (d). If a | awyer
no |l awyer in a yrm with which that | awyer is asso
representation in such a mattexcept as provided in paragraph (d).

(dWhen the | awyer has received disqualifying ir
representation is permissible if:

Q)both the affected client and the prosnpective
writing; or
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(2) the lawyer who received the information took reasonable measures to avoid exposure to more
disqualifying information than was reasonably necessary to determine whether to represent the
prospective client; and

Yt he di s q urasltimelyesaeeredfr@m any participation in the matter and is
apportioned no part of the fee therefrom; and

(if) written notice is promptly given to the prospective client.

Source: Entire Appendix repealed and readopted April 12, 2007, effectiveadaid, 2008(a) and (b)
amended, and Comments [1], [2], [4], [5], and [9] amended, effective April 6, 2016

COMMENT
[1] Prospective clients, like clients, may disclose information to a lawyer, place documents or other
property in t hoer lraewyye robns tchues tloadwy,er 6s advice. A | awyerd

usually are limited in time and depth and leave both the prospective client and the lawyer free (and sometimes
required) to proceed no further. Hence, prospective clientddheceive some but not all of the protection afforded
clients.

[2] A person becomes a prospective client by consulting with a lawyer about the possibility of forming a
client-lawyer relationship with respect to a matter. Whether communications, imglwditten, oral, or electronic
communications, constitute a consultation depends on the circumstances. For example, a consultation is likely to
have occurred if a | awyer, either in person questst hr ough
or invites the submission of information about a potential representation without clear and reasonably
under standabl e warnings and cautionary statements that
information in response. See also Goant [4]. In contrast, a consultation does not occur if a person provides
information to a |l awyer in response to advertising that
practice, and contact information, or provides legal informatfageneral interest. Such a person communicates
information unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss the
possibility of formingaclient awy er r el ati onshi p, a n dMoiesvertalparssnwhaot a fApr
communicates with a | awyer for the purpose of disqual.i/

[3] It is often necessary for a prospective client to reveal information to the lawyer during an initial
consultation prior totte decision about formation of a clidatvyer relationship. The lawyer often must learn such
information to determine whether there is a conpict of
that the lawyer is willing to undertake. Rgraph (b) prohibits the lawyer from using or revealing that information,
except as permitted by Rule 1.9, even if the client or lawyer decides not to proceed with the representation. The duty
exists regardless of how brief the initial conference may be.

[4] In order to avoid acquiring disqualifying information from a prospective client, a lawyer considering
whether or not to undertake a new matter should limit the initial consultation to only such information as reasonably
appears necessary forthatpprpe . Wher e t he information indicates that
nortrepresentation exists, the lawyer should so inform the prospective client or decline the representation. If the
prospective client wishes to retain the lawyer, andifsent is possible under Rule 1.7, then consent from all
affected present or former clients must be obtained before accepting the representation.

[ 5] A | awyer may condition a consultation with a pr
no information disclosed during the consultation will prohibit the lawyer from representing a different client in the
matter. See Rule 1.0(e) for the deynition of informed
prospective client may alsocomsée t o t he | awyerés subsequent use of info

client.
[6] Even in the absence of an agreement, under paragraph (c), the lawyer is not prohibited from
representing a client with interests adverse to those of the prospigtitén the same or a substantially related
matter unless the | awyer has received from the prospec:
used in the matter.
[7] Under paragraph (c), the prohibition in this Rule is imputed terdéwyers as provided in Rule 1.10,

but, under paragraph (d) (1), imputation may be avoided
writing, of both the prospective and affected clients. In the alternative, imputation may be avoidedrifditiens
of paragraph (d)(2) are met and all disqualiyed | awyer:

the prospective client. See Rule 1.0(k) (requirements for screening procedures). Paragraph (d)(2)(i) does not prohibit
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the screeed lawyer from receiving a salary or partnership share established by prior independent agreement, but
that | awyer may not receive compensation directly rel af
[8] Notice, including a general descriptiohthe subject matter about which the lawyer was consulted, and
of the screening procedures employed, generally should be given as soon as practicable after the need for screening
becomes apparent.
OIFor a | awyer s duti es umshesn va | puradbd peesc toirv ep apleiresn tt oe |
Rules 1.15A and 1.15D.

COUNSELOR
Rule 2.1.Advisor

In representing a client, a lawyer shall exercise independent professional judgment and render
candid advice. In rendering advice, a lawyer may med¢ionly to law but to other considerations such as
moral, economic, social and political factors, th
involving or expected to involve litigation, a lawyer should advise the client of alternatiae &dr
dispute resolution that might reasonably be pursued to attempt to resolve the legal dispute or to reach the
legal objective sought.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT
Scope of Advice
[1]A client is entitled to straightforward advice ex|
often involves unpleasant facts and alternatives that a client may be disinclined to confront. In presenting advice, a
lawyer endeavors to sustaireth c |l i ent 6 s mor al e and may put advice in as

However, a lawyer should not be deterred from giving candid advice by the prospect that the advice will be
unpalatable to the client.

[2] Advice couched in narrow legal tesrmay be of little value to a client, especially where practical
considerations, such as cost or effects on other people, are predominant. Purely technical legal advice, therefore, can
sometimes be inadequate. It is proper for a lawyer to refer to relexaat and ethical considerations in giving
advice. Although a lawyer is not a moral advias such, moral and ethical considerations impinge upon most legal
guestions and may decisively inpuence how the | aw wil/

[3] A client may expressly or impliedly ask the lawyer for purely technical advice. When such a request is
made by aleent experienced in legal matters, the lawyer may accept it at face value. When such a request is made
by a client inexperienced in | egal matters, however, t|
that more may be involved than stlyckegal considerations.

[4] Matters that go beyond strictly legal questions may also be in the domain of another profession. Family
matters can involve problems within the professional competence of psychiatry, clinical psychology or social work;

busins s matters can involve problems within the competenc
specialists. Where consultation with a professional in
recommend, the lawyer should make suchameme@ ndat i on. At the same ti me, a | aw
consists of recommending a course of action in the fac:¢

Offering Advice

[5] In general, a lawyer is not expected to give advice until asked lnyi¢hé However, when a lawyer
knows that a client proposes a course of action that is likely to result in substantial adverse legal consequences to the
client, the | awyerds duty to the client woahidemt Rul eodr de
action is related to the representation. Similarly, when a matter is likely to involve litigation, it may be necessary
under Rule 1.4 to inform the client of forms of dispute resolution that might constitute reasonable alternatives to

i tigation. A | awyer ordinarily has no duty to initiate
has indicated is unwanted, but a | awyer may initiate a
interest.

101



Rule 2.2.Intermediary
Repealed April 12, 2007, effective January 1, 2008.
Rule 2.3.Evaluation for Use by Third Persons

(a) A lawyer may provide an evaluation of a matter affecting a client for the use of someone other
than the client if the lawyer reasdiabelieves that making the evaluation is compatible with other
aspects of the | awyerds relationship with the cli

(b) When the lawyer knows or reasonably should know that the evaluation is likely to affect the
clientds i nt er e sety,ghe laayershali natlprbvide therehluatiah wrdess the client
gives informed consent.

(c) Except as disclosure is authorized in connection with a report of an evaluation, information
relating to the evaluation is otherwise protected by Rule 1.6.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT
Deynition
[1]An evaluation may be performed at the clientdés di
out the representation. See Rule Ba@ch an evaluation may be for the primary purpose of establishing information
for the beneyt of third parties; for exampl e, an opini

vendor for the information of a prospective purchaser, tireabehest of a borrower for the information of a
prospective lender. In some situations, the evaluation may be required by a government agency; for example, an
opinion concerning the legality of the securities registered for sale under the securgids later instances, the
evaluation may be required by a third person, such as a purchaser of a business.

[2] A legal evaluation should be distinguished from an investigation of a person with whom the lawyer
does not have a clietdwyer relationshipf or examp|l e, a | awyer retained by a p
to property does nothave aclidnawy er r el ati onship with the vendor. So ¢
affairs by a government lawyer, or by special counsel employedelyoernment, is not an evaluation as that term
is used in this Rule. The question is whether the lawyer is retained by the person whose affairs are being examined.
When the lawyer is retained by that person, the general rules concerning loyalty taradignéservation of
conydences apply, which is not the case if the | awyer |
identify the person by whom the lawyer is retained. This should be made clear not only to the person under
examinatim, but also to others to whom the results are to be made available.

Duties Owed to Third Person and Client

[3] When the evaluation is intended for the information or use of a third person, a legal duty to that person
may or may not arise. That legal gties is beyond the scope of this Rule. However, since such an evaluation
involves a departure from the normal clidaavyer relationship, careful analysis bktsituation is required. The
| awyer must be satisyed as a matter of professional | ui
functions undertaken in behalf of the client. For example, if the lawyer is acting as advocate in defendleng the ¢
against charges of fraud, it would normally be incompatible with that responsibility for the lawyer to perform an
evaluation for others concerning the same or a related transaction. Assuming no such impediment is apparent,
however, the lawyer shoudld vi se the client of the implications of th
responsibilities to third persons and the duty to diss:

Access to and Disclosure of Information

[4] The quality of an evaluation depends on the freednchextent of the investigation upon which it is
based. Ordinarily a lawyer should have whatever latitude of investigation seems necessary as a matter of
professional judgment. Under some circumstances, however, the terms of the evaluation may bEdimited.
example, certain issues or sources may be categorically excluded, or the scope of search may be limited by time
constraints or the noncooperation of persons having relevant information. Any such limitations that are material to
the evaluation should escribed in the report. If after a lawyer has commenced an evaluation, the client refuses to
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comply with the terms upon which it was understood the
are determined by law, having reference tottrer ms of t he ¢l i entds agreement and
no circumstances is the lawyer permitted to knowingly make a false statement of material fact or law in providing an

evaluation under this Rule. See Rule 4.1.

Obt aining CdCoasett 6s | nf or me

[5] Information relating to an evaluation is protected by Rule 1.6. In many situations, providing an
evaluation to a third party poses no signiycant risk t
disclose information to carrout the representation. See Rule 1.6(a). Where, however, it is reasonably likely that
providing the evalwuation wil!/| affect the clientdés intei
clientds consent af telymforimddeonaeiningghe impaontansposkitdecefiectaonh the u a t

clientés interests. See Rules 1.6(a) and 1.0(e).

Financial Auditorsd Requests for Information

[6] When a question concerning the legal situation of a client arises at the instance ofthé dieny nanc i al
auditor and the question is referred to the | awyer, thi
recognized in the legal profession. Such a procedure is set forth in the American Bar Association Statement of
Policy Regardind awyer sd Responses to Auditorsd Requests for 1In

Rule 2.4.Lawyer Serving as Third-party Neutral

(a) A lawyer serves as a thimhrty neutral when the lawyer assists two or more persons who are
not clients of the lawyer to rela@ resolution of a dispute or other matter that has arisen between them.
Service as a thirgarty neutral may include service as an arbitrator, a mediator or in such other capacity
as will enable the lawyer to assist the parties to resolve the matter.

(b) A lawyer serving as a thirgarty neutral shall inform unrepresented parties that the lawyer is
not representing them. When the lawyer knows or reasonably should know that a party does not
understand the | awyerds rolaeni nhehdi mderencet bet iw
roleasathigpbarty neutral and a | awyerdés role as one wh

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT

[1] Alternative dispute resoliastn has become a substantial part of the civil justice system. Aside from
representing clients in disputesolution processes, lawyers often serve as-fhartly neutrals. A thirgbarty neutral
is a person, such as a mediator, arbitrator, conciliatovadu@&or, who assists the parties, represented or
unrepresented, in the resolution of a dispute or in the arrangement of a transaction. Whethpaeyhielitral
serves primarily as a facilitator, evaluator or decision maker depends on the partimcesisphat is either selected
by the parties or mandated by a court.

[2] The role of a thireparty neutral is not unique to lawyers, although, in some -@mmected contexts,
only lawyers are allowed to serve in this role or to handle certain tymese$. In performing this role, the lawyer
may be subject to court rules or other law that apply either tophirty neutrals generally or to lawyers serving as
third-party neutrals. Lawyeneutrals may also be subject to various codes of ethics, subk &ode of Ethics for
Arbitration in Commercial Disputes prepared by a joint committee of the American Bar Association and the
American Arbitration Association or the Model Standards of Conduct for Mediators jointly prepared by the
American Bar Associain, the American Arbitration Association and the Society of Professionals in Dispute
Resolution.

[3] Unlike nonlawyers who serve as thipdrty neutrals, lawyers serving in this role may experience

unique problems as a result of differences betweerotheof athirdp ar t y neutr al and a | awyer (
representative. The potential for confusion is signiyc:
paragraph (b) requires a lawyeeutral to inform unrepresented parties thatlawyer is not representing them. For

some parties, particularly parties who frequently use dispiges ol ut i on processes, this inf
For others, particularly those who ar ellbarmduired Whehee pr oc e
appropriate, the | awyer should inform unrepresented pal
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asthirdparty neutral and a | awyerés role as a cl iclemt repre
evidentiary privilege. The extent of disclosure required under this paragraph will depend on the particular parties

involved and the subject matter of the proceeding, as well as the particular features of theekspution process

selected.

[4] A lawyer who serves as a thipihrty neutral subsequently may be asked to serve as a lawyer
representing a client in the same matter. The conpicts
| awyerds law yrm are addressed in Rule 1.12.

[5] Lawyers who represent clients in alternative dispasolution processes are governed by the Rules of
Professional Conduct. When the disptgeolution process takes place before a tribunal, as in binding arbitration
(see Rule 1.0du)y ,oft heanddowyerd®sgoverned by Rule 3.3. Ot
toward both the thirgharty neutral and other parties is governed by Rule 4.1.

ADVOCATE
Rule 3.1.Meritorious Claims and Contentions

A lawyer shall not bring or defend a pemtling, or assert or controvert an issue therein, unless
there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for
an extension, modiycation or reversaninalof existing
proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so
defend the proceeding as to require that every element of the case be established.

Source: Entire Appendix repealed and readopted April 12, 2@fféctive January 1, 2008 omment [3]
amended, effective April 6, 2016

COMMENT

[l]The advocate has a duty to use | egal procedure f ol
duty not to abuse legal procedure. The law, both procedural and substantive, establishes the limits within which an
advocate may proceed. Howevitre law is not always clear and never is static. Accordingly, in determining the
proper scope of advocacy, account must be taken of the

21 The yling of an action or dédshnetfrigolmusmerelysheceisdtrer act i
facts have not yrst been fully substantiated or becaus:
discovery. What is required of lawyers, however, is that they inform themselves about the facts of theg élienc a s e s
and the applicable | aw and determine that they can mak:¢
Such action is not frivolous even though the | awyer bel
action s frivolous, however, if the lawyer is unable either to make a good faith argument on the merits of the action
taken or to support the action taken by a good faith argumentforaxt ensi on, modi ycation or
law.

B The | awyerds obligations under this Rule are subol
entitles a defendant in a criminal matter to the assistance of counsel in presenting a oteitarion that
otherwise would be prohibited by this Rufee A.L.L. v. People ex rel. G.Z26 P.3d 1054, 1060 (Colo. 2010)
(addressing obligations of cotapproved counsel for a respondent parent in a termination of parental rights appeal).

ANNOTATI ON

Lawreviews.For arti cl e, AOut of Bounds: Boundary | ssues
(December 2014).

Annot at oRufes8.1lis gnila to Rule 3.1 as it existed prior to the 2007 repeal and readoption of the
Colorado rules oprofessional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.

The constitutional right to petition the government for a redress of grievances protects appeals from
court decisions unless the sham exgation applies.Ther ef or e, an attorney may not be
of an appeal is objectively without merit and the attorney subjectively intended an ulterior motive. In re Foster, 253
P.3d 1244 (Colo. 2011).
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Public censure was appropriate wherghe attorey failed to cooperate in a disciplinary investigation,
made frivolous motions, and made a statement with reckless disregard as to its truth or falsity concerning the
gualiycations or integrity of a judge. People v. Thoma:
A violation of this rule must be proved by clear and convincing evidence in a disciplinary proceeding.
Therefore, the fact that a district court had found by a preponderance of the evidence that an attorney had made a
frivolous motion did not preclude thedméng board from determining that the attorney had not violated this rule. In
re Egbune, 971 P.2d 1065 (Colo. 1999).

Conduct violating this rule in conjunction withotherdi sci pl i nary rules is sufyci
censure.Matter of Olsen, 2014 CO 42, 326 P.3d 1004.
Conduct violating this rule in conjunction with oth

suspensionPeople v. Robinson, 853 P.2d 1145 (CAl@93); People v. Maynard, 238 P.3d 672 (Colo. O.P.D.J.
20009).

Cases Decided Under Former DR-102.
I. General Consideration.
II. Disciplinary Actions.
A. Public Censure.
B. Suspension.
C. Disbarment.

I. GENERAL CONSIDERATION.

Law reviews.For arti cl e, Al ncriminating Evidence: What to
2). For article, AThe Ethical Obligation to Discl o:
cle, fAlndemniycation norLe@art rMabl ptriacnt i Areo Mg t CowWnrsDe |
5). For article, AThe Lawyerdéds Duty to Report Ethi
ate on Ethics and Mal pParct i lce, Ave e¢5dI90L Eoo drtimle, Flaanw | y 4 ¢
Update on Ethics and Mal dpParct ilcled Aveeedah@eColno Famawy ¢
opinion of the Colorado Bar Association Ethics Committee on Use of Subpoenas in Civil Proceedings, see 19 Colo.
Law. 1556 (® 9 0) . For article, APuni shing Ethical Viol ations:
Law. 243 (1991). For article, ASex, Lawyers and Viliyc:

Constitutionality upheld. This rule is not unconstitutionallyague on its face or as applied. People v.
Morley, 725 P.2d 510 (Colo. 1986).

Standards used in determining a constitutional challenge to a statute are used in determining a
constitutional challenge to this rule.People v. Morley, 725 P.2d 510 (Colo. 638

Presumption of constitutionality attaches to such enactment, and the burden is on the party challenging an
enactment to demonstrate its unconstitutionality beyond a reasonable doubt. People v. Morley, 725 P.2d 510 (Colo.
1986).

Since a disciplinaryule is promulgated for the purpose of guiding lawyers in their professional conduct,
and is not directed to the public at large, the central consideration in resolving a vagueness challenge should be
whether the nature of the proscribed conduct encoreddssthe rule is readily understandable to a licensed lawyer.
People v. Morley, 725 P.2d 510 (Colo. 1986).

Attorneyds psychological problems considnered as agg
arriving at a recommendation for discipline. The pneseof psychological problems, however, does not
automatically prevent the attorney from assisting in his own defense where evidence is shown to the contrary.
People v. Belina, 765 P.2d 121 (Colo. 1988).

Attorneyds conduct wassosoonatetaestse sufgyeckhesshowin
violation of subsection (A)(4) of this disciplinary rule. People v. Rader, 822 P.2d 950 (Colo. 1992).

I n order to ynd that attorney engaged in conduct in
misrepresentaton in violation of this disciplinary rule, it must be shown that attorney had culpable mental state
greater than simple negligence. People v. Rader, 822 P.2d 950 (Colo. 1992).

Failure to respond to inquiries from referral service, to pay consultation chrges and forwarding fees
to service, and to return case status reports to servia@mnstitutes a violation of sections (A)(1), (A)(4), and
(A)(6). People v. Taylor, 799 P.2d 930 (Colo. 1990).

Attorneyds conduct vVviol at edDR2-206(RA)jwchre r(eA)t (h&e) ,at(t ) (n®)y,
multiple billing practice resulted in the charging or collection of a clearly excessive fee because the compensation
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claimed bore no rational relationship to the work performed and exceeded the compensation authlemzed by
People v. Walker, 832 P.2d 935 (Colo. 1992).

Attorneyds conduct viol athed esd¢ dhtei ang ofAeysd)f admhed( AX
approval of fees in a bankruptcy case, did not seek court approval of compensation after the bankruptcy petition was
yled, and left the state while the ¢tcamsaetinghansThgse ndi ng wi |
actions, aggravated by a previous public censure, warrantediayguspension. People v. Mills, 923 P.2d 116
(Colo. 1996).

Hearing board should not have found violations of sections (A)(4) and (A)(5) where board absolved

attorney of the charges the complaint advised himtodefen&y f ai | ing to ynd a violatio
di sclose certain payments wuntil ordered to do so, the |
committed misconduct in not detailing the sources of the disputed income. In re Quiat, 1922%Colo. 1999).

Board erred in concluding that attorneyds represent

business relationship constituted conduct A&dtheer sely r1 e
compl ai nant Orsi regx pleadar chopaihdeasuf ycient attention to the
l'imited partnershipsd actual or potential l'iabilities.
conpict existed amonaqetrtse dercdruali nggn d hlei mittteod npar,t or t
likely. In re Quiat, 979 P.2d 1029 (Colo. 1999).
An attorneybs appearance as counsel of record in nu
suspension constituted a violation of DR-102(A)(4).People v. Kargol, 854 P.2d 1267 (Colo. 1993).
Attorneyébés effort to cause suppression of inel evant
a manner not authorized by statute or other law constitutes conduct prejudicial to adioimistrjaistice and
contrary to DR 1102 (A)(5). People v. Attorney A., 861 P.2d 705 (Colo. 1993).
Attorneyds effort to conditiupgmnsettleaamdst agfr ez mmalt p
grievance against him constituted conduct prejudicial to the administration of justice in violation of paragraph
(A) (5). People v. Mofytt, 801 P.2d 1197 (Colo. 1990).
Adopting a conscious scheme to take ownership bbmes, collect rents from tenants, make virtually
no efforts to sell the homes, and permit foreclosures to occur on which the department of housing and urban
development (HUD) would absorb the losses constituted equity skimming in violation of §-58302and
constitutes a violation of sections (A)(4) and (A)(6) for which suspension for one year is appropriate. People v.
Phelps, 837 P.2d 755 (Colo. 1992).
As ofycers of the court, | awy erofthisastate andtothe lgnsdf wi t h o
the United States, and intentional violation by them of these laws subjects them to the severest discipline. People v.
Wilson, 176 Colo. 389, 490 P.2%4 (1971).
The crime with which an attorney is charged is one of serious consequendgsnoting moral turpitude
and he is found guilty of such a crime, he cannot, in good conscience, be permitted to practice law in this state.
People v. Wilson, 176 Col@39, 490 P.2d 954 (1971).
It is unprofessional conduct and dishonorable to deal other than candidly with the facts in drawing
afydavits and Rebplee.Radthskyg 1L7h€ofot357, 490 P.2d 951 (1971).
By yling false documents, an atrttReoplee.Radmsky,pr&t r at es a
Colo. 357, 490 P.2d 951 (1971).
Where an attorney receives as a fee from one of his clients stolen propetttyen even though he does
ask the client whether the item was stolen and receives a negative answer from himlchenakedurther inquiry
as to the actual source of the item, and failure to do so constitutes a breach of his obligations as a member of the bar.
People v. Zelinger, 179 Colo. 379, 504 P.2d 668 (1972).
License to practice law assures public thahe lawyer who holds the license will perform basic legal
tasks honestly and without undue delay, in accordance with the highest standards of professional conduct. People v.
Witt, 200 Colo. 522, 616 P.2d 139 (1980); People v. Dixon, 621 P.2d 322 (Colo. 1981 Ydoendrick, 646
P.2d 337 (Colo. 1982).
An attorney must adhere with dedication to the highest standards of honesty and integrity order
that members of the public are assured that they may deal with attorneys with the knowledge that theirilinatters w
be handled with absolute propriety. People v. Golden, 654 P.2d 853 (Colo. 1982).
Client has right to expect competency and integrity from lawyerA client has every right to expect that
conduct taken on its behalf will be carried out with that coempeet and integrity ideally shared by every lawyer
who is licensed to practice law in the jurisdiction. Williams v. Burns, 463 F. Supp. 1278 (D. Colo. 1979); People v.
Pooley, 774 P.2d 239 (Colo. 1989).
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Public expects appropriate discipline for misconductThe public has a right to expect that one who
engages in professional misconduct will be disciplined appropriately. People v. Witt 200 Colo. 522, 616 P.2d 139
(1980); People v. Dixon, 621 P.2d 322 (Colo. 1981).

Most severe punishment is required whem lawyer disregards his professional obligations and converts
his clientsd funds to his own use. People v. Kluver, 1!
P.2d 337 (Colo. 1982); People v. Bealmear, 655 P.2d 402 (Colo. 1982).

Conversiorof client funds is conduct warranting disbarment because it destroys the trust essential to the
attorneyc | i ent rel ationship, severely damages the publicbds
our legal system. People v. Radosevich, P81 841 (Colo. 1989).

Where attorney, as trustee, withdrew $13,100 from the trust without the<liert t | or 6 s knowl edge
refused to repay the money when given the opportunity by theslient t | or , attorneyés conduct
warrant disbanent. People v. Whitcomb, 819 P.2d 493 (Colo. 1991).

Conversion of client funds cannot be toleratedegardless of the apparent fact that the attorney did not
use such funds for personal gain but to pay the costs and expenses incident to handlimpyactarg¢hat included
many nonpaying clients. People v. Franco, 698 P.2d 230 (Colo. 1985).

Fitness to practicelawma dver sely repected upon by attorneyds bus
code of professional responsibility although his legal competence was not questioned. People v. Franco, 698 P.2d
230 (Colo. 1985).

Failure to represent a clientalso adversely e pect s upon an attorneyds ytness
Coca, 732 P.2d 640 (Colo. 1987).

Attorney should never obstruct justice or judicial processAn att orney has a high dut
the court to never participate in any scheme to oltstinecadministration of justice or the judicial process. People v.

Kenelly, 648 P.2d 1065 (Colo. 1982); People v. Haase, 781 P.2d 80 (Colo. 1989).

Submission of false transcript to obtain admission to law schoahd to qualify for admission as a
member6 t he bar is a violation of this rule and requires
Culpepper, 645 P.2d 5 (Colo. 1982).

Failure to disclose a misdemeanor conviction in another state when applying for the bar and
subsequent dislrment from the other stateconstitutes conduct involving fraud, deceit, and misrepresentation
prejudicial to the administration of justice. People v. Mattox, 639 P.2d 397 (Colo. 1982).

Lawyer owes obligation to client to act with diligencen handlingh s ¢l i ent 6s | egal wor k
representation of his client in court. People v. Bugg, 200 Colo. 512, 616 P.2d 133 (1980).

Failure to take any action on behalf of his cliengfter he was retained and entrusted with work and in
making representations kis client which were false, an attorney violates the code of professional responsibility and
C.R.C.P. 241.6. People v. Southern, 638 P.2d 787 (Colo. 1982).

Fact that attorney informed client that workersodé6 co
attorn e y 6 s when httoreey was actually abandoning practice constituted conduct involving dishonesty, fraud,
deceit, or misrepresentation in violation of this rule. People v. Felker, 770 P.2d 402 (Colo. 1989).

Fabricating documents to justify conductore aches att orneyo6s et hical obl i ga
bar. People v. Yost, 729 P.2d 348 (Colo. 1986).

Fal siycation of an adoption decree with the origina
forgery in violation of § 18-5-103 and is a iolation of DR 1-102 and DR 7102whether of not the attorney who
falsiyed the decree actually used or attempted to use |

Absence of contempt ynding by tritopayohidstppoctoncer nin
is a nondispositive factor to be considered when imposing disciplin®eople v. Kolenc, 887 P.2d 1024 (Colo.

1994).

Trial courtds ynding in child support hearing that
should be accoded collateral estoppel effect before the hearingboard s | ong as court makes Yy
and convincing evidence or beyond a reasonable doubt. People v. Kolenc, 887 P.2d 1024 (Colo. 1994).

Attorney violated this rule and C.R.P.C. 1.lwhen heprepgaed and yl ed child support
failed to properly repect the new stipulation concerni |

Lawyer may not secretly record any conversatiorne has with another lawyer or person. People v.ySelb
198 Colo. 386, 606 P.2d 45 (1979).

Telephone conversation, which attorney initiated and recorded without the permission of other party to
conversation established unethical conduct on attorney
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Inher ent in the undisclosed use of a recording devi c:¢
does not comport with the high standards of candor and fairness by which all attorneys are bound. People v. Selby,
198 Colo. 386, 606 P.2d 45 (1972gople v. Smith, 778 P.2d 685 (Colo. 1989).

Suspension from practice in tax couris a determination of misconduct in another jurisdiction
constituting grounds for discipline under these rules. People v. Hartman, 744 P.2d 482 (Colo. 1987).

Unfoundedas serti on of attorneyo6s Thiee nasvsieorltaitoens opfr oafne sastit
circumstances where the attorney has no statutory or legal foundation for a lien and, in fact, has only an uncertain
claim to the fee on which the purported lisriounded violates the code of professional responsibility. People v.
Razatos, 636 P.2d 666 (Colo. 1981), appeal dismissed, 455 U.S. 930, 102 S. Ct. 1415, 71 L. Ed. 2d 639 (1982).

Willful and knowing failure to make a federal income tax returnis an ofense involving moral
turpitude. People v. Emeson, 638 P.2d 293 (Colo. 1981).

Both the charges and the well pleaded complairgre deemed admitted by the entry of a default
judgment. People v. Richards, 748 P.2d 341 (Colo. 1987).

Continued representatim of c¢c |l i ent s wi tviolatesdhis pule and ivarrgnts discipliea. e st s
People v. Awenius, 653 P.2d 740 (Colo. 1982).

Attorneybés representation of two estates where the

the attorneyfad t o obt ain waivers from the beneyciaries is a v
(Colo. 1991).
Attorney violated thisruleby | ying to grievance committee counsel

People v. Felker, 770 P.2d 4(2olo. 1989).

Conduct found to violate disciplinary rules.People v. Bugg, 635 P.2d 881 (Colo. 1981); People v. Sachs,
732 P.2d 633 (Colo. 1987); People v. Ross, 810 P.2d 659 (Colo. 1991).

Conduct held to violate this rule.People v. Goss, 646 P.2d8B@Eolo. 1982).

Applied in People v. Spiegel, 193 Colo. 161, 567 P.2d 353 (1977); People v. Schermerhorn, 193 Colo. 364,
567 P.2d 799 (1977); People v. Pittam, 194 Colo. 104, 572 P.2d 135 (1977); People v. Good, 195 Colo. 177, 576
P.2d 1020 (1978); Peapl. McMichael, 196 Colo. 128, 586 P.2d 1 (1978); People v. Susman, 196 Colo. 458, 587
P.2d 782 (1978); People v. Harthun, 197 Colo. 1, 593 P.2d 324 (1979); People v. Cameron, 197 Colo. 330, 595 P.2d
677 (1979); People ex rel. Aisenberg v. Young, 198 Q80599 P.2d 257 (1979); People v. Pacheco, 198 Colo.
455, 608 P.2d 333 (1979); People ex rel. Gallagher v. Hertz, 198 Colo. 522, 608 P.2d 335 (1979); People ex rel.
Silverman v. Anderson, 200 Colo. 76, 612 P.2d 94 (1980); People v. Hilgers, 200 Col612P.2d 1134 (1980);
People v. Lanza, 200 Colo. 241, 613 P.2d 337 (1980); People v. Meldahl, 200 Colo. 332, 615 P.2d 29 (1980);
People v. Hurst, 200 Colo. 537, 618 P.2d 1113 (1980); People v. Kendrick, 619 P.2d 65 (Colo. 1980); People v.
Gottsegen, 628.2d 878 (Colo. 1981); People v. Luxford, 626 P.2d 675 (Colo. 1981); People v. Rotenberg, 635
P.2d 220 (Colo. 1981); People v. Wright, 638 P.2d 251 (Colo. 1981); People v. Kane, 638 P.2d 253 (Colo. 1981);
People v. Archuleta, 638 P.2d 255 (Colo. 1981);Iavy ces of Bernar d D. Mor |l ey, P. C.
1215 (Colo. 1982); People v. Whitcomb, 676 P.2d 11 (Colo. 1983); People v. Tucker, 676 P.2d 680 (Colo. 1983);
People v. Bollinger, 681 P.2d 950 (Colo. 1984); People v. Underhill, 683 P.2d 349 1@8&41); People v. Simon,
698 P.2d 228 (Colo. 1985); People v. McDowell, 718 P.2d 541 (Colo. 1986); People v. Smith, 778 P.2d 685 (Colo.
1989).

II. DISCIPLINARY ACTIONS.

A. Public Censure.
Vi olation of election | aws Pesplefv.\Casiag 646 P.2d@91jQole.t i fy pub

1982).

Bigamy, an offense of moral turpitude, warrants public censurePeople v. Tucker, 755 P.2d 452 (Colo.
1988).

An attorneyébés inaction in response to the grievance
complaint ycloends,i dered with other circumstances, justiyed pl
(Colo. 1984).

Where an attorney repeatedly issued checks from his
be paid by the bank,such conduct, constddr e d wi t h ot her <circumstances, justiy
681 P.2d 480 (Colo. 1984).

Public censure warranted where attorney kept the yr

lump sum payment of his contingency feand reimbursemermtf costs even though he knew the settlement might
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|l ater be reduced by the social security disability awal

(Colo. 1996).
Adjudicating, as a judge, the criminal case of a person who is his dliein a divorce proceeding
warrants public censure because it is the duty of an attgudeg to promptlydis| ose conpicts of i nt

disqualify himself without suggestion from anyone. People v. Perrott, 769 P.2d 1075 (Colo. 1989).
Conduct was prejudicial to the administration of justice and warranted public censuravhere, during
the course of criminglroceedings, attorney made an offer to the deputy district attorney to dismiss a related civil
action if the criminal charges against his client were dismissed. People v. Silvola, 888 P.2d 244 (Colo. 1995).
Use of racial epithet by prosecutor in discussg case with defense counsel for two Hispanic
defendantsconstituted a violation of this section warranting public censure. People v. Sharpe, 781 P.2d 659 (Colo.
1989).
Neglect of a legal matter ordinarily warranting a letter of admonition by way of regimand requires
imposition of public censure when such conduct is repeated after three letters of admonition. People v. Goodwin,
782 P.2d 1 (Colo. 1989).
Public censure was appropriate where an already suspended attornasas the subject of prior
discipline for misdemeanor convictions of assault and driving while impaired and where an additional period of
suspension would have little, if any, practical effect and would not have afforded a meaningful measure of
protection for the public. People v. Floreg182.2d 1182 (Colo. 1994).
Evidence sufycient PeoplgvuHertzj688/P.20 104 (Colocl1982 nsur e.
Public censure was appropriate where | awyerds actio
af fect the | awyice ladand njitigatirg sastorstwere grasentirt the absence of any aggravating
factors. People v. Fahselt, 807 P.2d 586 (Colo. 1991).
Public censure was appropriate where multiple representations and neglect caused no actual harm
and attorney was coopeirad during disciplinary proceedings, had no prior discipline, and was relatively
inexperienced at the time the misconduct occurred. People v. Ramseur, 897 P.2d 1391 (Colo. 1995).
Threatening to invoke disciplinary proceedings against judgé anticipation of adverse ruling warrants
public censure. People v. Tatum, 814 P.2d 388 (Colo. 1991).
Failure to timely yle a paternit thatwarranispublicconsti tut e
censure. People v. Good, 790 P.2d 331 (Colo. 1990).
Public cenaire was warranted where attorney made false statements in the course of discovery in
cases where the attorney was the plaintifEvidence showed that the attorney was suffering from a psychiatric
condition at the time, and the assistant disciplinarycdunse oul d not prove that the atto
knowing, but only that they were negligent. People v. Dillings, 880 P.2d 1220 (Colo. 1994).
Public censure was appropriate where attorney failed to provide a critical documenb opposing
counseafter agreeing to do so and failed to reveal relevant information at the time of trial. People v. Wilder, 860
P.2d 523 (Colo. 1993).
Failure to inform arbitrat or scoosfituted violabonsfDR-102 ex per t w
warranting publi censure because attorney did not disclose that expert had informed attorney of mistakes in writing,
and attorney made closing arguments based on uncorrected expert conclusions. People v. Bertagnolli, 861 P.2d 717
(Colo. 1993) (decided under DR1D2).
Public censure was appropriatevnvher e att orneyb6s failure to appear at
(A)(5) and, in aggravation, there was a pattern of misconduct. People v. Cabral, 888 P.2d 245 (Colo. 1995).
Public censure warranted where attorney egaged in sexual relations with clientattorney represented
in dissolution of marriage action even though client suffered no actual harm. People v. Zeilinger, 814 P.2d 808
(Colo. 1991).
Di scharging yrearm in direction of spouse while int
dishonesty, goes beyond mere negligenaed public censure is appropriate. Mitigating factors, although present,
were insufycient to w&eopleanSennn8a4kpr.2d 82 €amOWy. e pri vat e.

Public censure is appropriate for attornewls neglig
for representing two estates where the beneyalsitari es of
obtain waivers from the beneyciaries. People v. Gebauel

Attorneyds unl awful assertion of <charfpliowirg | i en agai

clientds demand for r et uensure.dPéoplewv. Mils,8681tPy2d 70&(Caoul®g3)e ct t o p !
(decided under DR-102 (A)(5)).
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Public censure is appropriate where | awyerés predon
there was an absence of actual harm to the clierfeople v. Hickox, 889.Rd 47 (Colo. 1995).
Public censure is appropriatei f att orneyé6és course of behavior exhib
beyond simple negligence. People v. Blundell, 901 P.2d 1268 (Colo. 1995).
Public censure was appropriate wheréhe attorneydiled to cooperate in a disciplinary investigation,
made frivolous motions, and made a statement with reckless disregard as to its truth or falsity concerning the
gualiycations or integrity of a judge. People v. Thoma:
Condud¢ violating this rule in conjunction with other
censure.People v. Ashley, 796 P.2d 962 (Colo. 1990); People v. Mulvihill, 814 P.2d 805 (Colo. 1991); People v.
Smith, 819 P.2d 497 (Colo. 1991); People \cHardson, 820 P.2d 1120 (Colo. 1991); People v. Dalton, 840 P.2d
351 (Colo. 1992); People v. Vsetecka, 893 P.2d 1309 (Colo. 1995); People v. Wollrab, 909 P.2d 1093 (Colo. 1996);
People v. Fitzgibbons, 909 P.2d 1098 (Colo. 1996); People v. Cohan, 912B.&cioto. 1996).
Conduct violating this r ul ePesple¥. Bdlingern6d8 P.2d62p (Celd. i fy pu
1982); People v. Driscoll, 716 P.2d 1086 (Colo. 1986); People v. Mayer, 716 P.2d 1094 (Colo. 1986); People v.
Carpenter, 731 P.2d 726 (Colo. 1987)pple v. Schaiberger, 731 P.2d 728 (Colo. 1987); People v. Horn, 738 P.2d
1186 (Colo. 1987); People v. Stauffer, 745 P.2d 240 (Colo. 1987); People v. Barr, 748 P.2d 1302 (Colo. 1988);
People v. Dowhan, 759 P.2d 4 (Colo. 1988); People v. Fieman, 778 P.2d@801990); People v. Stayton, 798
P.2d 903 (Colo. 1990); People v. Brinn, 801 P.2d 1195
People v. Barr, 805 P.2d 440 (Colo. 1991); People v. Shunneson, 814 P.2d 800 (Colo. 1991); PeaplmanRei
819 P.2d 1035 (Colo. 1991); People v. Gebauer, 821 P.2d 782 (Colo. 1991); People v. Dillings, 880 P.2d 1220
(Colo. 1994); People v. Wollrab, 909 P.2d 1093 (Colo. 1996).

B. Suspension.

Preparing false carbon copies of correspondende a client andestifying falsely to grievance committee
of the supreme court concerning these letters warrants suspension from practice of law for period of at least three
years, but not disbarment. People v. Klein, 179 Colo. 408, 500 P.2d 1181 (1972).

Suspension igienerally appropriate when a lawyer knows that false statements or documents are
being submitted to the court,or that material information is improperly being withheld, takes no remedial action,
and causes injury or potential injury to a party to thellpgaceeding, or causes an adverse or potentially adverse
effect on the legal proceeding, or when a lawyer knows that he is violating a court order or rule and there is injury or
potential injury to a client or a party, or interference or potential imnée with a legal proceeding. People v.

Walker, 832 P.2d 935 (Colo. 1992).

One-year suspension warrantedvhere attorney failed to promptly respond to discovery requests, failed
to inform client of case progress after custody hearing, failed towithdrpvo n ¢l i ent 6 s request , f &
client of child support modiycation hearing, misrepres:¢
been previously suspended for similar misconduct. People v. Regan, 871 P.2d 1184 (Colo. 1994).

Fraud, jury tampering, and excess PeoglevfRadinsky,die basi s
Colo. 357, 490 P.2d 951 (1971).

Attorney suspended for three yeardor repeated neglect and delay in handling legal matters, failure to
comply with thedirections contained in a letter of admonition, failure to answer letter of complaint from the
grievance committee, and conviction of a misdemeanor. People v. Hebenstreit, 764 P.2d 51 (Colo. 1988).

By commingling trust funds with his own,failingtomain ai n compl ete records of hi
failure to render appropriate accounts to his client,
practice law, justifying suspension from practice. People v. Wright, 698 P.2d 1317 (Colp. 1985

For commingling of funds in trust account warranting suspension from practicesee People v.

Calvert, 721 P.2d 1189 (Colo. 1986).

Recommendation of prosecution without legitimate interest warrants suspensioWhere an attorney
took advantageofhposi ti on of respect and status in a district e
prosecution in matters where his only legitimate professional interest could be in related civil matters, such actions
are prejudicial to the administration of jiggt in violation of paragraph (A) (5). People ex rel. Gallagher v. Hertz,

198 Colo. 522, 608 P.2d 335 (1979).

Actions taken by attorney contrary to court order violate this rule and justify suspension. People v.
Awenius, 653 P.2d 740 (Colo. 1982).

Susgension is appropriate disciplinegiven number and severity of instances of misconduct, including

pattern of neglect over clientsdéd affairs over |l engthy |

110



dissolution case to client who wishedrtee mar ry concerning the yling of a diss

mitigating factors such as attorneyo6s |l ack of experien

undergo psychiatric evaluation and accept transfer to disabilityiveastatus, suspension without credit for time on

di sability inactive status is appropriate. People v. Gi
Suspension is appropriate for a | awyer addicted to

resulting in the entry of default judgment, but who entered into an uncompelled restitution agreement and
successfully completed substance abuse treatment. People v. Richtsmeier, 802 P.2d 471 (Colo. 1990).

Attorney misconduct of neglecting a guardianship maiter engaging in conduct prejudicial to the
administration of justice warrantday suspensi on when aggravated by histor
disciplinary offenses for neglect, pattern of misconduct, refusal to acknowledge wrongful nature of conduct,
vulnerability of victim, and substantial experience in the practice of law. People v. Dolan, 813 P.2d 733 (Colo.

1991).

Conduct manifesting gross carelessness in representation of clients suf yci ent to justif
People v. Roehl, 655 P.2d 1B8Colo. 1983); People v. Fahrney, 782 P.2d 743 (Colo. 1989).

Attorneyodés neglect of dissolution case and misrepre

petition was especially egregious inaddtion®wmbefand | i ent 6s
severity of other instances of misconduct, taking into
v. Grifyn, 764 P.2d 1166 (Colo. 1988).

Felony theft held suf y eopewvtPetgehdd R.2dSE (Colo.198F.us pensi on.

Phot ocopying anot her att oarnnde ypbrse sseenctuirni gt iiets aosp i onni eodns
comply with discovery rules and court orders in litigation to which one is a party, and continuously failing to answer
grievance complaint without good cause warrants suspension. People v. Spangler, 676 P.2d 674 (Colo. 1983).

An attorney6s ¢ ondufomhisgformebdients andin failing tonecorel geeds of trust

on their behalf to be used as security corstétus pr of essi onal mi sconduct and just
Brackett, 667 P.2d 1357 (Colo. 1983).
Where attorney engaged in a patternof neglech bvi ous conpict, and caused in

suspension is warranted. People v. Belina, 768 P21 (Colo. 1988).
Evidence sufycient to justif PeoplewsBelioml®7 Gplo. 223r56Im t he p
P.2d 585 (1979); People v. Stineman, 716 P.2d 1079 (Colo. 1986).
Both the charges and the well pleaded complairstre deemed adiiteéd by the entry of a default
judgment. People v. Richards, 748 P.2d 341 (Colo. 1987); People v. McMabhill, 782 P.2d 336 (Colo. 1988).
Suspended attorney must demonstrate rehabilitation for readmittance to barActions of a suspended
attorney who took p&in a complex real estate transaction and engaged in the practice of law by representing,
counseling, advising, and assisting a former client warranted suspension until he demonstrates by clear and
convincing evidence that (1) he has been rehabilitd®de has complied with and will continue to comply with all
applicable disciplinary orders and rules; and (3) he i:
44,611 P.2d 979 (1980).
Where a practicing a tigshindient inbmise@mesenting hisydealingsiasdriny d u t
handling of funds given to him in trust, his conduct warranted disbarment, and before he may seek readmittance to
the state bar association, h e mu s tehabititation has®oowredsahdr at e t o
that he is entitled to a new start. People ex rel. Buckley v. Beck, 199 Colo. 482, 610 P.2d 1069 (Colo. 1980).
Attorneybés payment to abhmateeyfborreherpabsision of
60-day suspnsion. People v. Shipp, 793 P.2d 574 (Colo. 1990); People v. Whitaker, 814 P.2d 812 (Colo. 1991).
Three-month suspension appropriatewhere attorney intentionally misrepresented that he possessed
automobile insurance coverage to automobile accidentrvjcti pol i ce of ycer, and grievanceé
and where attorney was previously publicly censured for engaging in lengthy delay tactics. People v. Dowhan, 814
P.2d 822 (Colo. 1991).
Reckless disregard for the propriety of submitting multiple ard duplicative billing in
court-appointed casegonstitutes knowing conduct warranting addy suspension. People v. Walker, 832 P.2d
935 (Colo. 1992).
Repeated drawings of c¢ hadrkisuse ofprashaccountsnorfeys constitatad f und s
grounds for suspension. People v. Lamberson, 802 P.2d 1098 (Colo. 1990).
Attorneyds failure to yl e per s am&lpaysvithbotdiagtexestor f e der a
federal income taxes and FICA, and use of cocaine and marijuana constitutet @eenglanting suspension for one
year and one day. People v. Holt, 832 P.2d 948 (Colo. 1992).
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Suspension for one year and one day warranteghere attorney misrepresented to client that a trial had
been scheduled, that continuances and new trial settatjbeen made, that a settlement had been reached, and
where the attorneyés previous, similar discipline, was
(Colo. 1995).

Suspension for one year and oneedewnwtwdorahtedtf dora
19 months without that peenassertinga caunterclaimeod lysdehalfrwithout n s ent |
talking to him; who did not communicate with him in any manner for an extended period of time and then did not
withdraw within a reasonable time after being unable to contact him; and who failed to answer discovery requests,
resulting in the entries of default and then a default judgment against him. People v. Silvola, 915 P.2d 1281 (Colo.

1996).

Suspension for one yegaand one day is warranted for commingling and misuse of client fundS'he
hearing board found that the respondent acted recklessly, rather than knowingly, in misappropriating client funds.
People v. Zimmermann, 922 P.2d 325 (Colo. 1996).

Suspension of ne year and one day necessary where lawyer engaged in sexual relationship with
client, had been previously disciplined, and submitted false evidence to the hearing board concerning the sexual
relationship. People v. Good, 893 P.2d 101 (Colo. 1995).

Suspension of one year and one day warranted n | i ght of the seriousness of
conjunction with his noncooperation in the disciplinary proceedings and his substantial experience in the practice of
law. People v. Clark, 900 P.2d 129 (Cdl@95).

Suspension for one year and one day warrantedhere attorney billed for time that was not actually
devoted to work contemplated by contract and for time not actually performed. People v. Shields, 905 P.2d 608
(Colo. 1995).

Suspension for one yegaand one day was warranted for attorney who violated this rule and C.R.P.C.
l1by preparing and yling child support worksheets that
custody and where aggravating factors included a previous diseiphistory and failure to appear in the grievance
proceedings. People v. Davies, 926 P.2d 572 (Colo. 1996).

Mental disability that caused misconduct is a mitigating factomwhich, when considered in conjunction
with other f act ofatgrney for sohviergian of fuads that wauld othemviseovarrant disbarment.

People v. Lujan, 890 P.2d 109 (Colo. 1995).

District attorneyb6s failure to pr osevblatesparggraphs onal f
(A)(2), (A)(B), and (A)(6) ofthis rule and warrants thrgear suspension. People v. Larsen, 808 P.2d 1265 (Colo.

1991).

Suspension of lawyer for three yearsyhich is the longest possible period for suspension, is appropriate
where there was extensive pattern of client neglectraadtional deception in client matters over a period of years.
Anything less would be too lenient. People v. Hellewell, 811 P.2d 386 (Colo. 1991).

Suspension justiyed where resplndfeait!l vigl tad eyl ¢ epler
tax returns, failing to pay withholding taxes, using cocaine, and using marihuana. People v. Holt, 832 P.2d 948
(Colo. 1992).

The fact that no speciyc client of the respondent w
misconduct misses the point in proceedifor suspension of an attorneyWhile the primary purpose of attorney
discipline is the protection of the public and not to mete punishment to the offending lawyer, lawyers are,
nonetheless, charged with obedience to the law, and intentional violativwseflaws subjects an attorney to the
severest discipline. People v. Holt, 832 P.2d 948 (Colo. 1992).

Felony convictions warrant suspensioffor attorney convicted of violating California Tax Code where
numerous mitigating factors were found to exisofte v. Mandell, 813 P.2d 732 (Colo. 1991).

Threeyear suspension appropriate where attorney was convicted for felony distribution of cocaine, but had
no record of prior discipline, there was tomeysel ysh or
successfully participated in interim rehabilitation programs. People v. Rhodes, 829 P.2d 850 (Colo. 1992).

Failure to communicate with clients, court, and opposing counsatisrepresentation of the status of the
proceedings to client, and failureo i nvesti gat e c |yeaesudpendioncPaaplev. Wilsant8ldy es t hr
P.2d 791 (Colo. 1991).

Abusive, insulting, and unprofessional conduct towards deponent and opposing counsel during
deposition and repeated instances of using health as arcuse for continuances when respondent was
ill -prepared for trial warrants sixmonth suspension. People v. Genchi, 824 P.2d 815 (Colo. 1992).
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Adopting a conscious scheme to take ownership of homes, collect rents from tenants, make virtually
no efforts to sell the homes, and permit foreclosures to occur on which HUD would absorb the losses
constituted equity skimming in violation of § 185-802and constitutes a violation of sections (A)(4) and (A)(6)
for which suspension for one year is appropriate. ReaPhelps, 837 P.2d 755 (Colo. 1992).

Attorney who employed devices to defraud, made untrue statements of material fact, and engaged in
acts which operated as fraud or deceit upon persons violation of the Securities and Exchange Act violated DR
1-102 (A)(4) and DR 1102 (A)(6) for which suspension of two years is appropriate, considering mitigating factors.
People v. Hanks, 967 P.2d 141 (Colo. 1998).

Attorney who conveyed real property to defraud creditors suspended from the practice of lavun
mitigation, the attorney had fully cooperated with the board. People v. Koller, 873 P.2d 761 (Colo. 1994).

Respondentds multiple acts of violence are indicati
prejudice his ability to effectively representhist i e nt 6 s Alihougheesparsiénshad taken major steps
towards rehabilitation the acts committed were of such gravity as to require a public censure ancharitiree
suspension. People v. Wallace, 837 P.2d 1223 (Colo. 1992).

Third -degree sexual asault of wife adequate basis for oryear and one day suspension. People v.

Brailsford, 933 P.2d 592 (Colo. 1997).

Suspension for 180 days is warrantetlased upon conviction of third degree assault charges. People v.
Knight, 883 P.2d 1055 (Colo. 1994).

Willful nonpayment of child support and failure to pay arrearages after ordered by court to do so
are violations of sections (A)(5) and (A)(6and constitute adequate basis formianth suspension. People v.

Tucker, 837 P.2d 1225 (Colo. 1992).

Where deputy district attorney was convicted of possession of cocaine under federal lagneyear
suspension is appropriate due to seriousness of offense and fact that attorney had higher responsibility to the public
by virtue of engaging in law enforcement. Peopl Robinson, 839 P.2d 4 (Colo. 1992).

Conduct violating this rule in conjunction with oth
suspensionPeople v. Murphy, 778 P.2d 658 (Colo. 1989); People v. Hodge, 782 P.2d 25 (Colo. 1989); People v.
Masson, 782 P.2d 335 (Colo. 1989); People v. ¢alp783 P.2d 838 (Colo. 1989); People v. Moya, 793 P.2d 1154
(Colo. 1990); People v. Creasey, 793 P.2d 1159 (Colo. 1990); People v. Schmad, 793 P.2d 1162 (Colo. 1990);
People v. Wilbur, 796 P.2d 976 (Colo. 1990); People v. Baptie, 796 P.2d 978 (Cdp.R&8ple v. Schubert, 799
P.2d 388 (Colo. 1990); People v. Taylor, 799 P.2d 930 (Colo. 1990); People v. Barber, 799 P.2d 936 (Colo. 1990);
People v. Garrett, 802 P.2d 1082 (Colo. 1990); People v. Sullivan, 802 P.2d 1091 (Colo. 1990); People v. Rhodes,
803 P.2d 514 (Colo. 1991); People v. Flores, 804 P.2d 192 (Colo. 1991); People v. Crimaldi, 804 P.2d 863 (Colo.
1991); People v. Dunsmoor, 807 P.2d 561 (Colo. 1991); People v. Bennett, 810 P.2d 661 (Colo. 1991); People v.
Hall, 810 P.2d 1069 (Colo. 1991); ¢j@e v. Koeberle, 810 P.2d 1072 (Colo. 1991); People v. Gaimara, 810 P.2d
1076 (Colo. 1991); People v. Dash, 811 P.2d 36 (Colo. 1991); People v. Honaker, 814 P.2d 785 (Colo. 1991);
People v. Anderson, 817 P.2d 1035 (Colo. 1991); People v. Redman, 8B (Ziblo. 1991); People v. Rader,

822 P.2d 950 (Colo. 1992); People v. Hyland, 830 P.2d 1000 (Colo. 1992); People v. Smith, 830 P.2d 1003 (Colo.
1992); People v. Driscoll, 830 P.2d 1019 (Colo. 1992); People v. Raubolt, 831 P.2d 462 (Colo. 1992); People v.
Regan, 831 P.2d 893 (Colo. 1992); People v. Southern, 832 P.2d 946 (Colo. 1992); People v. Denton, 839 P.2d 6
(Colo. 1992); People v. Hindorff, 860 P.2d 526 (Colo. 1993); People v. Brown, 863 P.2d 288 (Colo. 1993); People
v. Cole, 880 P.2d 158 (Colo. 1994eople v. Smith, 880 P.2d 763 (Colo. 1994); People v. Swan, 893 P.2d 769
(Colo. 1995); People v. Davis, 893 P.2d 775 (Colo. 1995); People v. Miller, 913 P.2d 23 (Colo. 1996); People v.
Calvert, 915 P.2d 1310 (Colo. 1996); People v. Sigley, 917 P.2d(C2#8. 1996); People v. Boyer, 934 P.2d 1361
(Colo. 1997).

Conduct violating this r uPepplesvuYaklia,ic46P2dIBH(Cooust i fy su
1982); People v. Craig, 653 P.2d 1115 (Colo. 1982); People v. Kane, 655 P.2d 390 (Colo. 1982); People v. Vernon,
660 P.2d 879 (Colo. 1982); People v. Piigri698 P.2d 1322 (Colo. 1985); People v. Convery, 704 P.2d 296 (Colo.
1985); People v. Doolittle, 713 P.2d 834 (Colo. 1985); People v. Foster, 716 P.2d 1069 (Colo. 1986); People v.
Coca, 716 P.2d 1073 (Colo. 1986); People v. Barnett, 716 P.2d 1076 (2284); Reople v. Fleming, 716 P.2d
1090 (Colo.1986); People v. Larson, 716 P.2d 1093 (Colo. 1986); People v. McPhee, 728 P.2d 1292 (Colo. 1986);
People v. Yost, 729 P.2d 348 (Colo. 1986); People v. H
P.2d 1257 (Colo. 1987); People v. May, 7450228 (Colo. 1987); People v. Turner, 746 P.2d 49 (Colo. 1987);

People v. Susman, 747 P.2d 667 (Colo. 1987); People v. Richards, 748 P.2d 341 (Colo. 1987); People v. Geller, 753
P.2d 235 (Colo. 1988); People v. Convery, 758 P.2d 1338 (Colo. 1988); Pebpktiyg, 758 P.2d 1342 (Colo.
1988); People v. Preblud, 764 P.2d 822 (Colo. 1988); People v. Goldberg, 770 P.2d 408 (Colo. 1989); People v.
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Goens, 770 P.2d 1218 (Colo. 1989); People v. Kaemingk, 770 P.2d 1247, (Colo. 1989); People v. Fahrney, 782 P.2d
743(Colo. 1989); People v. Bottinelli, 782 P.2d 746 (Colo. 1989); People v. Barnthouse, 775 P.2d 545 (Colo. 1989),
cert. denied, 493 U.S. 1026, 110 S. Ct. 734, 107 L. Ed. 2d 752 (1990); People v. Gregory, 788 P.2d 823 (Colo.
1990); People v. Macy, 789 P.288L(Colo. 1990); People v. Lopez, 796 P.2d 957 (Colo. 1990); People v.

Abelman, 804 P.2d 859 (Colo. 1991); People v. Heilbrunn, 814 P.2d 819 (Colo. 1991); People v. Barr, 818 P.2d 761
(Colo. 1991); People v. Nulan, 820 P.2d 111 (Colo. 1991); People erfi€25 P.2d 478 (Colo. 1992); People v.

Larson, 828 P.2d 793 (Colo. 1992); People v. Tisdel, 828 P.2d 795 (Colo. 1992); People v. Rhodes, 829 P.2d 850
(Colo. 1992); People v. Walker, 832 P.2d 935 (Colo. 1992); People v. Koller, 873 P.2d 761 (ColoP&6pi8;v.

Dickinson, 903 P.2d 1132 (Colo. 1995); People v. Kolbjornsen, 917 P.2d 277 (Colo. 1996); People v. Pierson, 917
P.2d 275 (Colo. 1996).

C. Disbarment.

Disbarment is discipline for lawyer guilty of crimes of moral turpitude. People v. Wilson, 1§ Colo.
389, 490 P.2d 954 (1971).

Attorney disbarred for continued pattern of conduct involving neglect and misrepresentatiomnd for
failure to cooperate in investigation by grievance committee. People v. Young, 673 P.2d 1003 (Colo. 1984); People
v. Co@, 732 P.2d 640 (Colo. 1987); People v. Johnston, 759 P.2d 10 (Colo. 1988).

Continuing pattern of neglect,i ncl udi ng failure to timely yle tax re
representative of estate, failure to yle timely notice
adequately prepared for argument, coupled with similar behavioringsultprevious suspension, warrants
disbarment. People v. Stewart, 752 P.2d 528 (Colo. 1987).

Misappropriation of funds, failure to account, and deceit and fraudin handling the affairs of a client
necessitate that an attorney be disbarred. PeopleaimBar, 655 P.2d 402 (Colo. 1982).

A | awyerds knowi ng miwhehermbelanging toa tlienbonthird partyf, warrahts ,
disbarment except in the presence of extraordinary factors of mitigation. People v. Lavenhar, 934 P.2d 1355 (Colo.

1997).

Lawyero6s encouragement of a client to mwhchthe i nt o a
t wo had differing interests and | awyerds failure to di :
739 P.2d 838 (Colo. 1987), cedenied, 484 U.S. 1054, 108 S. Ct. 1003, 98 L. Ed. 2d 970 (1988).

Convictions for crimes of theft, theftreceiving, and conspiracy to commit theftare serious, involve
moral turpitude, and are grounds for disbarment as opp
74,575 P.2d 413 (1978).

Conviction of two counts of sexual assault on a childarrants no less a sanction than dishent. People
v. Grenemyer, 745 P.2d 1027 (Colo. 1987).

Disbarmentwarrantedby att orneyés conviction of conspiracy to
notes, serious neglect of several | e gueelto res@ondttothes , unj us i
grievance committee, and previous disciplinary record. People v. Mayer, 752 P.2d 537 (Colo. 1988).

False testimony and counselling of such conduct warrant disbarmenvhen a lawyer counsels his
client to testify falsely at a hearirgn a bankruptcy petition and the client does so, and the lawyer gives a false
answer to a question asked of him by the bankruptcy judge, his misconduct warrants disbarment. People v.

McMichael, 199 Colo. 433, 609 P.2d 633 (1980).

Misrepresenting the stdaus of a dissolution of marriage action with knowledge of impending
remarriage and then forging the purported decree of dissolutiotis conduct involving moral turpitude deserving
of disbarment. People v. Belina, 782 P.2d 26 (Colo. 1989).

Where an attorney demonstrates an extreme indifference to the welfare of his clients and the status
of their casesand an extreme insensitivity to his professional duties in the face of adverse judgments due to neglect,
client complaints, and repeated disciplinary prooegs] disbarment is the appropriate sanction. People v. Wyman,

782 P.2d 339 (Colo. 1989).

Abandoning clients suf YeoplevnSanderg 713 R.2d1837{Cplo.d98%.b ar ment .
Abandoning clients without andfailihgdcecooperatewshigimegance he m y n a
commi ttee justiyed di sbarment despite lack of any pri ol

(Colo. 1988).
Abandoning law practice, engaging in multiple acts of misconduct involving dishonestfraud, deceit,
and misrepresentation grounds for disbarmentPeople v. Greene, 773 P.2d 528 (Colo. 1989).
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Converting estate or tr ucevérchdrging rsenficesrendemnd eglectmg r s on a l
to return inquiries relating to client matefailing to make candid disclosures to grievance committee, and
attempting to conceal wrongdoing during disciplinary proceedings warrants the severe sanction of disbarment.

People v. Gerdes, 782 P.2d 2 (Colo. 1989).

Use of license to practice law fothe purpose of bringing into being an illegal prostitution enterprise
renders disbarment the only possible form of discipline. People v. Morley, 725 P.2d 510 (Colo. 1986).

Theft of c¢clientés money, mi sr epr es dmnatvarseiinterests, r epr es
and failure to respond to informal complaints warrants disbarment.People v. Quick, 716 P.2d 1082 (Colo.

1986).

Felony theft held suf y miCearadowhererespoddent was convittedsob ar me n t
crime and disbarred in another jurisdiction. Unless the disciplinary proceedings conducted in the foreign jurisdiction
involved a denial of due processorathei nyr mi ty, or the i mposition of the s:
injustice, or the attorneydéds conduct warrants a subst al
same discipline. People v. Bradbury, 772 P.2d 46 (Col®)198

Al tering authentic dissolution decrees coupled with
disbarment. People v. Blanck, 713 P.2d 832 (Colo. 1985).

Continuing to practice while suspended is conduct justifying disbarmen®eople v. James, 7¥.2d
698 (Colo. 1987).

Disbarment in another state warrants disbarment.People v. Montano, 744 P.2d 480 (Colo. 1987);

People v. Brunn, 764 P.2d 1165 (Colo. 1988).

Attorneyébés failure to disclose fel omytecdrmvisatfiyan eart
disbarment. People v. Brunn, 764 P.2d 1165 (Colo. 1988).

Facts sufycient to | uforfalufeyto cdniply Wwith registratian requiremarttstofo r n e y
C.R.C.P. 227, misappropriation of funds, and improper withdrawal émployment. People v. Scudder, 197 Colo.

99, 590 P.2d 493 (1979).

A lawyer who enters into a conspiracy to violate the law by importing narcotic drugs for distribution should
be disbarred. People v. Unruh, 621 P.2d 948 (Colo. 1980).

Wher e a Induetyotanly constitutes a violation of the code of professional responsibility, but

alsoinvolvs f el oni ous conduct, clearly and convincingly pro\
commi ttee is justiyed in requiring disbar ment. Peopl e
Total disregard of obl i gandinterasts dver anpextendee petiod af timel | ent 6 s
in conjunction with the violation of a number of disciplinary rules and an extended prior record of discipline
requires most severe sanction of disbarment. People v.
Attorney 6 s continued practice of | withnonreffortd tewind opdheer an o1
| egal practice, and the failure to take action to prot

disbarment. People v. Wilson, 832 P.2d 9@8lo. 1992).

Convictions for conspiring to commit fraud against
United States court warrant disbarment.People v. Pilgrim, 802 P.2d 1084 (Colo. 1990).

Disbarment was the proper remedywhere the attorney vgaafforded multiple opportunities including two
suspensions and court ordered rehabilitation and where
entrusted to him; (b) misrepresentation to the client and the grievance committee; gpatt@naof neglect
followed by the respondent that had the potential of causing serious injury to his clients. People v. Susman, 787 P.2d
1119 (Colo. 1990).

A | awyerds continued practi ce o fwithnaeifortwtoivihdppthender an
| egal practice, and failure to take action to protect
People v. Wilson, 832 P.2d 943 (Colo. 1992).

Li kewise, disbarment was appropr i astastachoant,efused t or ney
to return money upon several requests by the client which ultimately resulted in a suit against the attorney, and the
attorney | ied about the transaction to the attdedrney wi i
a history of prior discipline, including suspension for conversion of client funds, the dishonest motive of the attorney
in removing and not returning the clientés funds, the
conduct,theviier abi Il ity of the client, and the attorneyds | eg

disciplinary action short of disbarment. People v. McGrath, 833 P.2d 731 (Colo. 1992).
Disbarment is essentially automatic when a lawyer converts funds property and there are no
signiycant f aclPeopley. Lijam, 890iP2d 19§%(CaloolA95).
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Entering guilty pleas to multiple counts of bank fraud evidences serious criminal conduct warranting
disbarment. People v. Vidakovich, 810 P.2d 10 (Colo. 1991).

Payment of restitution required prior to petition for readmission. Where, in proceedings to enforce a
debt, attorney fails to pay debt, appear for deposition, produce documents requested by subpoena duces tecum or
appear at an examinatio pur suant to C. R.C.P. 69 and on separate occ
fails to comply with requests for investigation, restitution is a proper condition of readmission and is to be made
prior to petition for readmission. People v. Koransk30 P.2d 490 (Colo. 1992).

Where money was accepted for investment apdttens whi ch
presence of aggravating factors, including substantial experience by attorney, prior disciplinary offenses, dishonest
or & motiyespresence of multiple offenses, refusal to acknowledge the wrongful nature of conduct, and an
indifference to making restitution, disbarment of attorney for violation of legal ethics was proper. People v. Kramer,

819 P.2d 77 (Colo. 1991).

Disbarment appropriate where attorney accepted fees from a number of clients prior to terminating her
|l egal practice, failed to inform her clients of such t
clientsd funds nidn gaemparcdtieengdsdowyrdte,s @a o ot her | awyers w
904 P.2d 1321 (Colo. 1995).

Disbarment warranted where attorney was convicted of two separate sexual assaults on a client and a
formerclientand attorneydesspreondwst dvahhoan aggravating facto
attorneyds selysh motive in engaging in the sexual mis:q
than 20 years practicing | aw, awmnmgfultndtuee obihts toaduat. ®godlesv. f ai | u |
Bertagnolli, 922 P.2d 935 (Colo. 1996).

Not withstanding the entry of attor neyobpurpadseof f or do pl
disciplinary proceeding, the attorney was held to have actually cordrtfigeacts necessary to accomplish third
degree sexual assault and therefore the attorney knowingly had sexual contact with a former client and with a
current client without either womanés consent. People

Disbarment appropriate when attorney engages in conduct prejudicial to client and the
administration of justice and neglects numerous legal matters. People v. Theodore, 926 P.2d 1237 (Colo. 1996).

Not withstanding ynanci al st mpredems, ;mtantionsd eomversionsf and cos
law yrm funds r e Beoglerv.eGdyerdon, 8984 21062 (Colo. 1995).
Propounding interrogatories to harass parties to a

others of conspiracy warranted disbament where respondent had been previously suspended for similar conduct.
People v. Bottinelli, 926 P.2d 553 (Colo. 1996).
Failure to respond to discovery and motionsfailure to attend case management hearing, and failure to
inform client of progress d civil case is grounds for disbarment. People v. Hebenstreit, 823 P.2d 125 (Colo. 1992).
Conduct violating this rule in conjunction with oth
disbarment. People v. Lyons, 762 P.2d 143 (Colo. 1988); People v. Costello, 781 P.2d 85 (Colo. 1989); People v.
Nichols, 976 P.2d 966 (Colo. 1990); People gr@nann, 807 P.2d 568 (Colo. 1991); People v. Rhodes, 814 P.2d
787 (Colo. 1991); People v. Vermillion, 814 P.2d 795 (Colo. 1991); People v. Bannister, 814 P.2d 801 (Colo. 1991);
People v. Grossenbach, 814 P.2d 810 (Colo. 1991); People v. Ashley, 81 8% (&b®. 1991); People v. Rouse,
817 P.2d 967 (Colo. 1991); People v. Calt, 817 P.2d 969 (Colo. 1991); People v. Mulligan, 817 P.2d 1028 (Colo.
1991); People v. Margolin, 820 P.2d 347 (Colo. 1991); People v. Koransky, 824 P.2d 819 (Colo. 1992); People v.
Bradley, 825 P.2d 475 (Colo. 1992); People v. Mullison, 829 P.2d 382 (Colo. 1992); People v. Tanquary, 831 P.2d
889 (Colo. 1992); People v. Southern, 832 P.2d 946 (Colo. 1992); People v. McGrath, 833 P.2d 731 (Colo. 1992);
People v. Brown, 840 P.2d 348 (601992); People v. Walsh, 880 P.2d 766 (Colo. 1994); People v. Tyler, 884
P.2d 694 (Colo. 1994); People v. Kolenc, 887 P.2d 1024 (Colo. 1994); People v. Fritsche, 897 P.2d 805 (Colo.
1995); People v. Sims, 913 P.2d 526 (Colo. 1996); People v. Allb@tRlf.2d 532 (Colo. 1996); People v.
McDowell, 942 P.2d 486 (Colo. 1997); People v. Singer, 955 P.2d 1005 (Colo. 1998).
Conduct violating this r ulPeoplswHKendeidk,&46tP.2d387 (Folost i fy di
1982); People v. Dwyer, 652 P.26874 (Colo. 1982); People v. Golden, 654 P.2d 853 (Colo. 1982); People v.
Buckles, 673 P.2d 1008 (Colo. 1984); People v. Loseke, 698 P.2d 809 (Colo. 1985); People v. Fitzke, 716 P.2d 1065
(Colo. 1986); People v. Rice, 728 P.2d 714 (Colo. 1986); Peopleung! 732 P.2d 1208 (Colo. 1987); People v.
Foster, 733 P.2d 687 (Colo. 1987); People v. Franco, 738 P.2d 1174 (Colo. 1987); People v. Quintana, 752 P.2d
1059 (Colo. 1988); People v. Brooks, 753 P.2d 208 (Colo. 1988); People v. Cantor, 753 P.2d 23®88yl0.
People v. Turner, 758 P.2d 1335 (Colo. 1988); People v. Danker, 759 P.2d 14 (Colo. 1988); People v. Score, 760
P.2d 1111 (Colo. 1988); People v. Hanneman, 768 P.2d 709 (Colo. 1989); People v. Kengle, 772 P.2d 605 (Colo.
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1989); People v. Vernon, 7&22d 745 (Colo. 1989); People v. Frank, 782 P.2d 769 (Colo. 1989); People v.

Johnston, 782 P.2d 1195 (Colo. 1989); People v. Hedicke, 785 P.2d 918 (Colo. 1990); People v. Dulaney, 785 P.2d
1302 (Colo. 1990); People v. Franks, 791 P.2d 1 (Colo. 1990); €eo@lregory, 797 P.2d 42 (Colo. 1990); People

v. Broadhurst, 803 P.2d 478 (Colo. 1990); People v. Goens, 803 P.2d 480 (Colo. 1990); People v. Hansen, 814
P.2d 816 (Colo. 1991); People v. Schwartz, 814 P.2d 793 (Colo. 1991); People v. Whitcomb, 8 B3 PCxilc}

1991); People v. Kinkade, 831 P.2d 892 (Colo. 1992); People v. Marmon, 903 P.2d 651 (Colo. 1995); People v.

Gilbert, 921 P.2d 48 (Colo. 1996).

Rule 3.2.Expediting Litigation

A lawyer shall make reasonable efforts to expedite litigation censigiith the interests of the
client.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT

[1] Dilatory practices bring the administration of justice into disrepute. Although there will be occasions
when adwyer may properly seek a postponement for personal reasons, it is not proper for a lawyer to routinely fail
to expedite litigation solely for the convenience of the advocates. Nor will a failure to expedite be reasonable if done
for the purpose of frusttai ng an opposing partybdés attempt to obtain ri
that similar conduct is often tolerated by the bench and bar. The question is whether a competent lawyer acting in
good faith would regard the course of act&mnhaving some substantial purpose other than delay. Realizing
ynanci al or other beneyt from otherwise Iimproper del ay

ANNOTATION

Lawreviews.For arti cl e, AEnforci sgofalvi CohgucThienRDeEpesD
see 33 Colo. Law. 75 (March 2004).

Annot at oRufe8.2is 9nila to Rule 3.2 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conduct. Relevant cases constraingytivision have been included in the
annotations to this rule.

Conduct violating thisruleinconj uncti on with other disciplinary rul
suspensionPeople v. Robinson, 853 P.2d 1145 (Colo. 1993); People v. Barr, 855 P.2d 1386 (Colo. 1993); People v.
Maynard, 238 P.3d 672 (Colo. O.P.D.J. 2009); People v. Staab, 287 P.3d i220@dD.J. 2012).

Rule 3.3.Candor Toward the Tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of material fact or law to a tribunal or fail to correct a false statement
of material fact or law previously made to the tribunattsylawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the
lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or

(3) offer evidence that the lawyer knotvso b e f al se. If a | awyer, the
called by the lawyer has offered material evidence and the lawyer comes to know of its falsity, the lawyer
shall take reasonable remedial measures, including, if necessary, disclosure to thke Ailauvyer may
refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer
reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person
intendsto engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding
shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue toottclusion of the proceeding, and
apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.
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(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the
lawyer that will enabléhe tribunal to make an informed decision, whether or not the facts are adverse.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT
[1] This Rule governs the conduct of a lawyer who is representing & iclidre proceedings of a tribunal.
See Rule 1.0(m) for the deynition of Atribunal .o It al:
ancillary proceeding conducted pursuant to tflore tri bunal

example, paragraph (a)(3) requires a lawyer to take reasonable remedial measures if the lawyer comes to know that a
client who is testifying in a deposition has offered evidence that is false.

[2] This Rule sets forth the special dutiesoflawyers of ycer s of the court to avc
undermines the integrity of the adjudicative process. A lawyer acting as an advocate in an adjudicative proceeding
has an obligation to present the cl i e mwhilémwaintiaisge wi t h pe.]
conydences of the client, however, is qualiyed by the
although a lawyer in an adversary proceeding is not required to present an impartial exposition of the law or to
vouch for theevidence submitted in a cause, the lawyer must not allow the tribunal to be misled by false statements
of law or fact or evidence that the lawyer knows to be false.

Representations by a Lawyer

[3] An advocate is responsible for pleadings and other daatsnpeepared for litigation, but is usually not
required to have personal knowledge of matters asserted therein, for litigation documents ordinarily present
assertions by the client, or by someoneonpareRulb@l.cl i ent 6
However, an assertion purporting to be on the | awyerods
statement in open court, may properly be made only when the lawyer knows the assertion is true or believes it to be
true on the Bsis of a reasonably diligent inquiry. There are circumstances where failure to make a disclosure is the
equivalent of an afyrmative misrepresentation. The obl |
commit or assist the client in comitimg a fraud applies in litigation. Regarding compliance with Rule 1.2(d), see
the Comment to that Rule. See also the Comment to Rule 8.4(b).

Legal Argument

[4] Legal argument based on a knowingly false representation of law constitutes dishonestyhewar
tribunal. A lawyer is not required to make a disinterested exposition of the law, but must recognize the existence of
pertinent legal authorities. Furthermore, as stated in paragraph (a)(2), an advocate has a duty to disclose directly
adverse authas in the controlling jurisdiction that has not been disclosed by the opposing party. The underlying
concept is that legal argument is a discussion seeking to determine the legal premises properly applicable to the case.

Offering Evidence

[5] Paragraphg)(3) requires that the lawyer refuse to offer evidence that the lawyer knows to be false,
regardless of the clientds wishes. This duty is premis:¢
prevent the trier of fact from being misled by faésédence. A lawyer does not violate this Rule if the lawyer offers
the evidence for the purpose of establishing its falsity.

[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false
evidence, the lawyer shinl seek to persuade the client that the evidence should not be offered. If the persuasion is
ineffective and the lawyer continues to represent the client, the lawyer must refuse to offer the false evidence. If only
a portion of a wie falsesthedabviger mag calt the mitnesy to testifly thut may not elicit or
otherwise permit the witness to present the testimony that the lawyer knows is false.

[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defenss roarnsinal
cases. In some jurisdictions, however, courts have required counsel to present the accused as a withess or to give a
narrative statement if the accused so desires, even if counsel knows that the testimony or statement will be false. The
obligation of the advocate under the Rules of Professional Conduct is subordinate to such requirements. See also
Comment [9].

[8] The prohibition against offering false evidence only applies if the lawyer knows that the evidence is
fal se. A | alebelefthatevidereaisfalse does not preclude its presentation to the trier of fact. A
| awyerés knowl edge that evidence is false, however, cal
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although a lawyer should resolve doubts about/éracity of testimony or other evidence in favor of the client, the
lawyer cannot ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer knows to be false,
it permits the lawyer to refuse tdfer testimony or other proof that the lawyer reasonably believes is false. Offering
such proof may repect adversely on the | awyerés abil.i
the | awyerb6s effecti v e hespgesial mdaectians hisodcally pravides crimiBetd c ause of
defendants, however, this Rule does not permit a lawyer to refuse to offer the testimony of such a client where the
lawyer reasonably believes but does not know that the testimony will be false. theléssyer knows the
testi mony wil!.l be false, the |l awyer must honor the cl i

t
1

Remedial Measures

[10] Having offered material evidence in the belief that it was true, a lawyer may subsequently come to
knowtha t he evidence is false. Or, a | awyer may be surpri
the | awyer, offers testimony the | awyer knows to be fal
response to crossxamination by te opposing lawyer. In such situations or if the lawyer knows of the falsity of
testimony elicited from the client during a deposition, the lawyer must take reasonable remedial measures. In such
situations, the advocatebs trhreopgdri emdurcoenyidse nttd arl d mq n satd
|l awyerés duty of candor to the tribunal and seek the cl
of the false statements or evidence. If that fails, the advocate must take femeeial action. If withdrawal from
the representation is not permitted or will not undo the effect of the false evidence, the advocate must make such
disclosure to the tribunal as is reasonably necessary to remedy the situation, even if doing sohedmivesrtto
reveal information that otherwise would be protected by Rule 1.6. It is for the tribunal then to determine what should
be doné& making a statement about the matter to the trier of fact, ordering a mistrial or perhaps nothing.

[11] Thedisclos r e of a clientoés false testimony can result
not only a sense of betrayal but also loss of the case and perhaps a prosecution for perjury. But the alternative is that
the lawyer cooperates in deceiving thertothereby subvertingthetrushn di ng process which t he
system is designed to implement. See Rule 1.2(d). Furthermore, unless it is clearly understood that the lawyer will
act upon the duty to disclose the existence of false evidence, the clienan si mply rej ect the | a\
reveal the false evidence and insist that the lawyer keep silent. Thus the client could in effect coerce the lawyer into
being a party to fraud on the court.

Preserving Integrity of Adjudicative Process

[12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that
undermines the integrity of the adjudicative process, such as bribing, intimidating or otherwise unlawfully
communicating with a owdtherpartgipantinjthe praceedingcunlawfully destfoying bra |
concealing documents or other evidence or failing to disclose information to the tribunal when required by law to do
so. Thus, paragraph (b) requires a lawyer to take reasonable remedialavgasluding disclosure if necessary,
whenever the | awyer knows that a person, including the
engaged in criminal or fraudulent conduct related to the proceeding.

Duration of Obligation

[13] A pradical time limit on the obligation to rectify false evidence or false statements of law and fact has
to be established. The conclusion of the proceeding is
obligation. A proceeding has concluded withih e meani ng of this Rule when a ynal
been afyrmed on appeal or the time for review has pass:

Ex Parte Proceedings

[14] Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a
ti bunal should consider in reaching a decision; the con
party. However, in any ex parte proceeding, such as an application for a temporary restraining order, there is no
balance of presentation lopposing advocates. The object of an ex parte proceeding is nevertheless to yield a
substantially just result. The judge has an afyrmative
lawyer for the represented party has the corredadivty to make disclosures of material facts known to the lawyer
and that the lawyer reasonably believes are necessary to an informed decision.
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Withdrawal

[15]Nor mal ly, a | awyerdéds compliance with ththatduty of
the lawyer withdraw from the representation of a client whose interests will be or have been adversely affected by
the | awyerés disclosure. The | awyer may, however, be r
withdraw if thelawg r 6 s compl i ance with this Rulebds duty of cando

clientlawyer relationship that the lawyer can no longer competently represent the client. Also see Rule 1.16(b) for

the circumstances in which a lawyer willpee r mi t t ed t o seek a tribunal 6s per mi ¢
with a request for permission to withdraw that is premi
information relating to the representation only to the extent reasonably ngdessamply with this Rule or as

otherwise permitted by Rule 1.6.

ANNOTATION
Lawreviews.For arti cl e, AThe Attorney, the Client and th
Colo. Law. 569 (1994) For artesde,séd&Ex28| Pator yLEWI d41
For article, AEt hi cal Considerations and Client |l denti
the Legal System: The Duty to Report Mi scoend uficTthoe, Dsuetey
of Loyalty and Preparations to Competeo, see 34 Col o. |
Preparation of Wi tnesseso, see 42 Colo. Law. 51 (May 2

Practi ce ofoloLlaw 867 (Deseeber 201). C

Annot at oRufe$.3is gnila to Rule 3.3 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conduct. Relevant cases construing that provision have been included in the
annotaions to this rule.

I't was inappropriate for counsel to yle a motion an
decided by the chief judgevhen the existence of the authority was readily available to counsel. United States v.
Crumpton, 23 F. Supf2zd 1218 (D. Colo. 1998).

An attorney will not be held responsible for failing to inform the courtof material information of
which the attorney is unaware. Waters v. District Ct., 935 P.2d 981 (Colo. 1997).

An attorney cannot close her eyes to obviodacts, however, the duty to inform the court concerning

her c¢clientés ynancial status does not obligate the att
ynancial status. Waters v. District Ct., 935 P.2d 981 (Colo. 1997).
An attorneyi s not responsible for informing the court of

circumstancesbut she must inform the court of material changes that not disclosing to the court would work a fraud
on the court. For the purpose of determining ellijibfor court appointed counsel, material changes are those

which clearly render the client capable, on a practical basis, of securing competent representation or reimbursing
some or all of the expenses of ceappointed counsel and costs. Waters v.rigisCt., 935 P.2d 981 (Colo. 1997).

Public censure is appropriate disciplind or attorney who submitted falsiye
commi tteeds request for investigation, violated prohibi
deceit, or misrepresentation, and revealed client conyd
Lopez, 845 P.2d 1153 (Colo. 1993).

Public censure is appropriate discipinenh er e at t orney f al sely tenseti yed tF
at the time of an accident, but outcome of case was not thereby affected. People v. Small, 962 P.2d 258 (Colo.

1998).

Attorney signing substitute counsel ds name to pl ead
without authority to sign in eepresentative capacity and without any indication that he was signing in a
representative capacity, violated this rule and warrantedma@ith suspension. People v. Reed, 955 P.2d 65 (Colo.

1998).

Thirty -day suspension appropriate where attorney faik to inform U.S. bankruptcy court in
Colorado, in a hearing on a motion to remand the matter to U.S. bankruptcy court in Massachusetts, that an order of
dismissal of the bankruptcy proceeding between the same parties had been entered in California.FRepple
927 P.2d 841 (Colo. 1996).

Attorney conduct violating this rule, in conjunctio
when violation did not arise from neglect or ted | |l ingne:
by her inexperience in the practice of law, her lack of any prior disciplinary record, the fact that she had already
been held in contempt and punished by the district coul

moti vat i on.lureAd appreciatecthe 8esious mature of conduct and the jurisdiction of the hearing board to
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di scipline her is a serious matter meriting a period of
permitted to practice law again. In re Rodd@P.3d 43 (Colo.), cert. denied, 540 U.S. 1053, 124 S. Ct. 815, 157 L.
Ed. 2d 705 (2003).
Suspension for three years appropriate when attornegircumvented proper channels for the adoption of
a child by falsely listing her own husband as the birthfatheon t he babyo6s birth certiycat
engage in fraudulent conduct, and provided false information on a petition for stepparent adoption. People v.
Ritland, 327 P.3d 914 (Colo. O.P.D.J. 2014).
Aiding client to violate custody ordersi f y ci ent t o | WPseople i Ghappdll, 927 & 288N t .
(Colo. 1996).

Attorney who knowingly violated rule but without intent to deceive courti s j usti yably sanct |
People v. Trogani, 203 P.3d 643 (Colo. O.P.D.J. 2008).

Conduct violatingthi s rul e in conjunction with other discipl:.@
censure.People v. Rolfe, 962 P.2d 981 (Colo. 1998).

Conduct violating this rule in conjunction with oth

suspensionPeoplev. Mason, 938 P.2d 133 (Colo. 1997); People v. Trogani, 203 P.3d 643 (Colo. O.P.D.J. 2008);
People v. Maynard, 219 P.3d 430 (Colo. O.P.D.J. 2008).

Conduct violating this rule in conjunction with oth
disbarment. People v. Goodman, 334 P.3d 241 (Colo. O.P.D.J. 2014).

Cases Decided Under Former DR-2106.

Law reviews. For formal opinion of the Colorado Bar Association Ethics Committee on Use of Subpoenas
in Civil Proceedings, see 19 Colo. Law. 1556 (1990).

Lawye r s, as ofycers of the couot¢cowmuss @ammadnjifadnctiak
v. District Court, 182 Colo. 180, 512 P.2d 266 (1973).

License to practice law assures public thahe lawyer who holds the license will perform basialeg
tasks honestly and without undue delay, in accordance with the highest standards of professional conduct. People v.
Dixon, 621 P.2d 322 (Colo. 1981).

Public expects appropriate discipline for misconductThe public has a right to expect that one who
engages in professional misconduct will be disciplined appropriately. People v. Dixon, 621 P.2d 322 (Colo. 1981).

Actions taken by attorney contrary to court order violate this rule and justify suspension. People v.
Awenius, 653 P.2d 740 (Colo. 1982); peov. Belina, 765 P.2d 121 (Colo. 1988).

Willful nonpayment of child support and failure to pay arrearages after ordered by court to do so is
a violation of subsection (A)People v. Tucker, 837 P.2d 1225 (Colo. 1992).

Threatening to invoke disciplinary proceedings against judgean anticipation of adverse ruling warrants
public censure. People v. Tatum, 814 P.2d 388 (Colo. 1991).

Prosecutor engaged in professional miscondueth er e r ef erences to the defens:¢
a filiedodandnsedshehall enge to the credibility of a pro:
the obvious purpose of denigrating defense counsel. People v. Jones, 832 P.2d 1036 (Colo. App. 1991).

Prosecutor made argument of a highly improper natureby implying to jurors that opposing counsel did
not have a good faith belief in the innocence of her client and such an argument served no legitimate purpose but
had the function only of erroneously diverting the attention of the jurors from the fastes isoncerning
defendant 6s guil t. Peopl e v. Jones, 832 P.2d 1036 (Col «

An attorneyds personal belief in the veracity of a
argumentConsequently, the | aw arsenglwpinioras tothé tauth ortfalsiey ofmmyo s ecut or
testimony or as to guilt shall not be outwardly indicated nor presented to the jury as an interpretation based upon
legitimate inferences which might be drawn from the evidence adduced at trial. Peoplesy.8B2 P.2d 1036
(Colo. App. 1991).

Conduct violating this rule in conjunction with oth
censure.People v. Dalton, 840 P.2d 351 (Colo. 1992).

Conduct violating this censurePespleV.fiemar A88 P.2d@B30j(CGols.t i fy pu
1990).

Conduct violating this rule in conjunction with oth
suspensionPeople v. Creasey, 793 P.2d 1159 (Colo. 1990); People v. Taylor, 799 P.2d 930 (ColdP&6p@) v.
Hyland, 830 P.2d 1000 (Colo. 1992); People v. Cohan, 913 P.2d 523 (Colo. 1996); People v. Wotan, 944 P.2d 1257
(Colo. 1997); People v. Porter, 980 P.2d 536 (Colo. 1999); In re Bobbitt, 980 P.2d 538 (Colo. 1999).
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Conduct violating thisrulesuf y ci ent t o | uPedple V. Kanes 665 P.2z 89 {Colm 1982);
People v. Barnthouse, 775 P.2d 545 (Colo. 1989), cert. denied, 493 U.S. 1026, 110 S. Ct. 734, 107 L. Ed. 2d 752
(1990).

Conduct violating this rule in conjunction with other discipl i nary rul es is sufycient
disbarment. People v. Schaefer, 944 P.2d 78 (Colo. 1997).

Applied in People ex rel. Aisenberg v. Young, 198 Colo. 26, 599 P.2d 257 (1979); People v. Kane, 638
P.2d 253 (Colo. 1981); People v. Harfmann, 638 P.2d 7d®(@981); Wilson v. People, 743 P.2d 415 (Colo.
1987).

Cases Decided Under Former DR-107.

Law reviews. For formal opinion of the Colorado Bar Association Ethics Committee on Lawyer
Advertising, Solicitation and Publicity, see 19 Colo. Law. 25 (1990).

Trial judge has power to punish summarily for contempt any lawyerwho in his presence wilfully
contributes to disorder or disruption in the courtroom. Losavio v. District Court, 182 Colo. 180, 512 P.2d 266
(1973).

News releases by counsel held contnato good practice.Sergent v. People, 177 Colo. 354, 497 P.2d
983 (1972).

The participation of the district attorney and his deputy in an ill-timed radio interview which
suggested a connection between t he omred @eppievnMulligan, yr es an
193 Colo. 509, 568 P.2d 449 (1977).

Rule 3.4.Fairness to Opposing Party and Counsel

A lawyer shall not:
@unl awfully obstruct another partyds access toc
a document or other r&ial having potential evidentiary value. A lawyer shall not counsel or assist
another person to do any such act;
(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a
witness that is prohibited by law;
(c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal based
on an assertion that no valid obligation exists;
(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent
effort to canply with a legally proper discovery request by an opposing party;
(e)in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will
not be supported by admissible evidence, assert personal knowledge of facts éxéggi when
testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness,
the culpability of a civil litigant or the guilt or innocence of an accused; or
(f) request a person other than a client foare from voluntarily giving relevant information to
another party unless:
(1) the person is a relative or an employee or other agent of a client and the lawyer is not
prohibited by other law from making such a request; and
(2)the lawyer reasonablyebl i eves t hat the personébés interests
refraining from giving such information.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT
[1] The procedure of the adversary systeamtemplates that the evidence in a case is to be marshaled
competitively by the contending parties. Fair competition in the adversary system is secured by prohibitions against
destruction or conceal ment of evi tvetaaticsindisconery oper |l y i np
procedure, and the like.

122



[2] Documents and other items of evidence are often essential to establish a claim or defense. Subject to
evidentiary privileges, the right of an opposing party, including the government, to obtaincevideough
discovery or subpoena is an important procedural right. The exercise of that right can be frustrated if relevant
material is altered, concealed or destroyed. Applicable law in many jurisdictions makes it an offense to destroy
material for purpee of impairing its availability in a pending proceeding or one whose commencement can be
foreseen. Falsifying evidence is also generally a criminal offense. Paragraph (a) applies to evidentiary material
generally, including computerized information. Agalble law may permit a lawyer to take temporary possession of
physical evidence of client crimes for the purpose of conducting a limited examination that will not alter or destroy
material characteristics of the evidence. In such a case, applicable lawquag the lawyer to turn the evidence
over to the police or other prosecuting authority, depending on the circumstances.

[3] With regard to paragraph (b), it is not improper to pay an experteenom er t 6 s expenses or
compensate an expert withessterms permitted by law. It is improper to pay any witness a contingent fee for
testifying. A lawyer may reimburse a nempert witness not only for expenses incurred in testifying but also for the
reasonabl e value of t hdyingvand preparisgdogestifyj smleng asxsycle reimbeirdement t e s
is not prohibited by law. The amount of such compensation must be reasonable based on all relevant circumstances,
determined on a cad®/-case basis.

[4] Paragraph (f) permits a lawyer to aslvirelatives and employees of a client to refrain from giving
information to another party because the relatives or employees may identify their interests with those of the client.
See also Rule 4.2. However, other law may preclude such a request. S&6,Ridrado Rules of Criminal
Procedure.

ANNOTATION
Lawreviews.For articl e, AEnforcing Civility: The Rules o
see 33 Colo. Law. 75 (March 2004). For2ColtLawcdléMay i The E!
2013). For article, fAOut of Bounds: Boundary | ssues in

2014).

Annot at oRufe$.4is gnila to Rule 3.4 as it existed prior to the 2007 repeal and readoption of the
Colorad rules of professional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.

Calling a witness who was testifying in exchange for a contingency fee is contrary to section (b) of
this rule. Just in Case Bud.ighthouse, LLC v. Murray, 2013 COA 112M, _ P.3d __.

Expressions of personal opinion, personal knowl edge
standards. A prosecutor cannot communicate his or her opinion on the truth or falsity of witness tgstinnomy
ynal argument. The wuse of any form of the word Aliedo i :
inferences anchored in the facts in evidesanezvabout t he

People, 125 P.3d 1048¢lo. 2005); Crider v. People, 186 P.3d 39 (Colo. 2008).

Attorney violated section (c) when he knowingly violated orders of Colorado supreme court
suspending him from practice of law for failing to comply with continuing legal education (CLE)
requirements and for failing to pay attorney registration feesPeople v. Swarts, 239 P.3d 441 (Colo. O.P.D.J.

2010).

Thirty -day suspension, petition for reinstatement requirement, and requirement of payment of costs
of prior disciplinwahenpapgroecweaetdiimg sf gatsdriggeidncl ude attorn
refusal to acknowledge the wrongfulness of his conduct, substantial experience in the practice of law, and
indifference to making restitution. In re Bauder, 980 P.2d 507 (Colo. 1999).

Ninety-day suspension justiyed where attorneyds fail ur e
default and entry of judgment against client for $816,613eople v. Clark, 927 P.2d 838 (Colo. 1996).

Ninety-day suspension and order of restitution as a cdalition of reinstatementwa s j usti yed wher
attorney failedtopaycoudcr der ed award of attorneyds fees resulting
regard to whether this debt was subsequeopledy di scharge
Huntzinger, 967 P.2d 160 (Colo. 1998).

Attorney who knowingly violated rule but without intent to deceive courti s j usti yably sanct |
People v. Trogani, 203 P.3d 643 (Colo. O.P.D.J. 2008).

Attorney conduct violating this rule, in conjunction wi t h ot her rul es, sufycient
when violation did not arise from neglect or willingne:

by her inexperience in the practice of law, her lack of any prior disciplinary reberthct that she had already
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been held in contempt and punished by the district coul
motivation. Attorneyds failure to appreciate dtoe seri ol
di scipline her is a serious matter meriting a period of
permitted to practice law again. In re Roose, 69 P.3d 43 (Colo.), cert. denied, 540 U.S. 1053, 124 S. Ct. 815, 157 L.
Ed. 2d 705 (2003)

Suspension for three years appropriate when attornegircumvented proper channels for the adoption of
a child by falsely |Iisting her own husband as the birt/|
engage in fraudulent conduend provided false information on a petition for stepparent adoption. People v.
Ritland, 327 P.3d 914 (Colo. O.P.D.J. 2014).

Attorney conduct violating this rule, in conjunctio
when attorney failed to coply with court orders applicable to his child support payments until after contempt
citation was issued and attorney was ordered to report to jail to begin serving his sentence, and also committed
numerous other violations consisting of knowingly comniinglg and mi sappropriating clier
multiple cases resulting in the entry of default judgm
156 (Colo. 1998).

Conduct violating this rule in conjunction with other disciplinary rules, where mitigating factors
were present, warrants public censurePeople v. Davis, 950 P.2d 586 (Colo. 1998).

Conduct violating this rule in conjunction with oth
suspensionPeople v. Barr, 855 P.2d 88 (Colo. 1993); People v. Babinski, 951 P.2d 1240 (Colo. 1998); People v.
Blunt, 952 P.2d 356 (Colo. 1998); People v. Hanks, 967 P.2d 144 (Colo. 1998); People v. Harding, 967 P.2d 153
(Colo. 1998); In re Demaray, 8 P.3d 427 (Colo. 1999); In re Fischét,&D817 (Colo. 2004); People v. Edwards,
201 P.3d 555 (Colo. 2008); People v. Trogani, 203 P.3d 643 (Colo. O.P.D.J. 2008); People v. Maynard, 238 P.3d
672 (Colo. O.P.D.J. 2009); People v. McNamara, 275 P.3d 792 (Colo. O.P.D.J. 2011); People v. D@dgsd 28
534 (Colo. O.P.D.J. 2012); People v. Verce, 286 P.3d 1107 (Colo. O.P.D.J. 2012).

Conduct violating this rule in conjunction with oth
disbarment. People v. Singer, 955 P.2d 1005 (Colo. 1998); In re HU@jéd P.2d 1267 (Colo. 1999); People v.
Mason, 212 P.3d 141 (Colo. O.P.D.J. 2009); People v. Zodrow, 276 P.3d 113 (Colo. O.P.D.J. 2011); People v.
Kolhouse, 309 P.3d 963 (Colo. O.P.D.J. 2013); People v. Randolph, 310 P.3d 293 (Colo. O.P.D.J. 2013); People
McNamara, 311 P.3d 622 (Colo. O.P.D.J. 2013).

Cases Decided Under Former DR-1.04.

Rul e held inapplicable to distr i cwheracontmumicatiense ¢ o mmu
unrelated to pending charges for which defendant had retained cdtesele v. Hyun Soo Son, 723 P.2d 1337
(Colo. 1986).

Evidence sufycient to justif PeoplewsBeliomlf7 Golo. 223r58Im t he p
P.2d 585 (1979); People v. Zinn, 746 P.2d 970 (Colo. 1987).

Conduct violating thisruleinconj uncti on with other disciplinary rul
suspensionPeople v. Crews, 901 P.2d 472 (Colo. 1995).
Appliedi n Peopl e ex rel. MacFarl ane v. Boyl s, 197 Col o

Bank, 517 F. Supp. 1061 (D. Col®81).
Rule 3.5.Impatrtiality and Decorum of the Tribunal

A lawyer shall not:

(@seek to inpuence a judge, juror, prospective

(b) communicate ex parte with such a person during the proceeding ankbsrized to do so by
law or court order, or unless a judge initiates such a communication and the lawyer reasonably believes
that the subject matter of the communication i s w
judicial conduct;

(c) communicate with a juror or prospective juror after discharge of the jury if:

(1) the communication is prohibited by law or court order;

(2) the juror has made known to the lawyer a desire not to communicate;

(3) the communication involves misrgsentation, coercion, duress or harassment; or
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(4) the communication is intended to or is reasonably likely to demean, embarrass, or criticize the
jurors or their verdicts; or
(d) engage in conduct intended to disrupt a tribunal.

Source: Entire Appeulix repealed and readopted April 12, 2007, effective January 1, 2008; (b) and
Comment [2] amended and effective July 11, 2012.

COMMENT

[l]Many forms of i mproper inpuence upon a tribunal a
in the ColoraddCode of Judicial Conduct, with which an advocate should be familiar. A lawyer is required to avoid
contributing to a violation of such provisions.

[2IDuring a proceeding a | awyer may not communicate
capacityin the proceeding, such as judges, masters or jurors, subject to two exceptiater(H law or court
order authorizes the lawyer to engage in the communication, andhé2)a judge initiates an ex parte
communication with the lawyer and the lawyersaaably believes that the subject matter of the communication is
within the scope of the judgebs authority to engage in
of ex parte communications aut hngoridems,esdbmissiomsenade inbaeeryy r st e
by order of the judge, and applications for search warrants and wirBegpalseCmt. [5]. Colo. RPC 4.2
(discussing communications authorized by law or court order with persons represented by counsel in Witfatter).
respect to the second exception, Rule 2.9(A)(1) of the Colorado Code of Judicial Conduct, for example, permits
judges to engage in ex parte communications for scheduling, administrative, or emergency purposes not involving

substantive matters,butgnl i f fAcircumstances require it,o fAthe judge
procedural, substantive, or tactical advantage as a r e:
provision promptly to notify all other parties of tegbstance of the ex parte communication, and gives the parties

an opportunity to respond. o Code of Jud. Conduct , Rul e

States Judges, Canon. (3 when dreunstabces(rayuitepermitey @artencammunication
for scheduling, administrative, or emergency purposes, but only if the ex parte communication does not address
substantive matters and the judge reasonably believes that no party will gain a procedural, substantiva, or tact
advantage as a result of the ex parte communication[ . ]
initiate such a communication. However, a judge will be deemed to have initiated a communication for purposes of
this Rule if the judge athe court maintains a regular practice of allowing or requiring lawyers to contact the judge
for administrative matters such as scheduling a hearing and the lawyer communicates in compliance with that
practice. When a judge initiates a communication, dlag/ér must discontinue the communication if it exceeds the
judgebds authority under the applicable rule of judicial
parte with a lawyer about the scheduling of a hearing, pursuant to Rule 2.9(f}{&)@olorado Code of Judicial
Conduct, but proceeds to discuss substantive matters, the lawyer has an obligation to discontinue the
communication.

[3] A lawyer may on occasion want to communicate with a juror or prospective juror after the jurymas bee
discharged. The lawyer may do so unless the communication is prohibited by law or a court order but must respect
the desire of the juror not to talk with the lawyer. The lawyer may not engage in improper conduct during the
communication.

[4] Theadvocke 6s function is to present evidence and ar gu
according to | aw. Refraining from abusive or obstreper
behalf of I|itigants. A d awyea madgestlawmtd showuladjaawnsitd arbe
default is no justiycation for similar dereliction by ;

record for subsequent review and prodesseffectieelythandy es si onal
belligerence or theatrics.

[5] The duty to refrain from disruptive conduct applies to any proceeding of a tribunal, including a
deposition. See Rule 1.0(m).

ANNOTATION
Law reviews.F o r articl e, ANEx ParTei Comamuni EndomoBet Wi $§hdes
Law. 55 (April 2000).
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Annot at oRufe8.5isonila to DR-101, DR 7106, DR 7108, DR 7109, DR 7110, and DR
8-101 as they existed prior to the 1992 repeal and reenactment of the code of professpomaibility. Relevant
cases construing DR108, DR 7109, DR 7100, and DR 801 have been included in the annotations to this rule.
Cases construing DRI01 have been included under Rule 1.2 and cases construinglD&Fave been included
under Rule3.3.

Conduct violating this rule in conjunction with oth
suspension for one year and one dajPeople v. Brennan, 240 P.3d 887 (Colo. O.P.D.J. 2009).
Conduct violating this rule in conjunction with otherdisc i pl i nary rules is sufycien

suspensionPeople v. Maynard, 238 P.3d 672 (Colo. O.P.D.J. 2009).

Cases Decided Under Former DR-108.
Jury tampering is basis f oPeoplewdRaginsky,tl1# Cela 355, d90si on of
P.2d 951(1971).

Cases Decided Under Former DR-209.
Evidence sufycient to just i f PeogewsBel®mldi Golo.223r56Im t he p
P.2d 585 (1979).

Cases Decided Under Former DR-2110.

Suggesting that witness contact chief justicefat t or neyd6s beneyt Whesetani yes pub
attorney suggested to a principal witness in a pending grievance proceeding against that attorney that he write a
letter on behalf of the attorney to the chief justice of the state supreme court, alhstacanting his testimony in

the grievance proceeding, the attorneyds conduct violaf
Public censure is the appropriate discipline for this breach of professional obligations. People, 38ePt2d 794
(Colo. 1982).

The imposition of a oneyear suspension in lllinois for the loaning of money to a judge warrants
imposition of the same sanction in ColoradoPeople v. Chatz, 788 P.2d 157 (1990).

Conduct violating this rule in conjunctionwi t h ot her di sciplinary rules is
disbarment. People v. Bannister, 814 P.2d 801 (Colo. 1991).

Cases Decided Under Former DR-401.
District attorney not tribunal. It is not the intent of paragraph (A)(2) to treat a district attoorehose
acting under him as a tribunal. People ex rel. Gallagher v. Hertz, 198 Colo. 522, 608 P.2d 335 (1979).

Rule 3.6.Trial Publicity

(a) A lawyer who is participating or has participated in the investigation or litigation of a matter
shall not maken extrajudicial statement that the lawyer knows or reasonably should know will be
disseminated by means of public communication and will have a substantial likelihood of materially
prejudicing an adjudicative proceeding in the matter.

(b) Notwithstandig paragraph (a) and Rule 3.8(f), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the
persons involved;

(2) information contained in a public record;

(3) that an investigation of a mat is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when thereilistceas
believe that there exists the likelihood of substantial harm to an individual or to the public interest; and

(7) in a criminal case, in addition to subparagraphs (1) through (6):

(i) the identity, residence, occupation and family status of thesad;

(i) if the accused has not been apprehended, information necessary to aid in apprehension of that
person;
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(i) the fact, time and place of arrest; and

(ivyt he identity of investigating and arresting
investigation.

(c) Notwithstanding paragraph (a) and Rule 3.8(f), a lawyer may make a statement that a
reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial
effect of recent publicity not initiated by thea wy er or t he | awyerds client. |
this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity.

(dNo | awyer associated in a yrm or agaphéy nment ¢
shall make a statement prohibited by paragraph (a).

Source: Entire rule and comment replaced and adopted June 12, 1997, effective January 1, 1998; entire
Appendix repealed and readopted April 12, 2007, effective January 1, 2008; IP(b) ameiiced and effective
Febwuary 10, 2011.

COMMENT

11t is difycult to strike a balance between protec!
free expression. Preserving the right to a fair trial necessarily entails some curtafitheninformation that may
be disseminated about a party prior to trial, particularly where trial by jury is involved. If there were no such limits,
the result would be the practical nul |l i ycadtheon of the |
exclusionary rules of evidence. On the other hand, there are vital social interests served by the free dissemination of
information about events having legal consequences and about legal proceedings themselves. The public has a right
to know abouthreats to its safety and measures aimed at assuring its security. It also has a legitimate interest in the
conduct of judicial proceedings, particularly in matters of general public concern. Furthermore, the subject matter of

legal proceedingsis oftendfi r ect signiycance in debate and deli berat.i
[2]Speci al rules of conydentiality may validly gover
mental disability proceedings, and perhaps other types of litigatida.34(c) requires compliance with such rules.
[B]The Rule sets forth a basic gener al prohibition a

knows or should know will have a substantial likelihood of materially prejudicing an adjudicativeeghog.

Recognizing that the public value of informed commentary is great and the likelihood of prejudice to a proceeding
by the commentary of a lawyer who is not involved in the proceeding is small, the Rule applies only to lawyers who
are, or who have lem involved in the investigation or litigation of a case, and their associates.

[4lParagraph (b) identiyes speciyc matters about whi
considered to present a substantial likelihood of material prejudideshauld not in any event be considered
prohibited by the general prohibition of paragraph (a). Paragraph (b) is not intended to be an exhaustive listing of the
subjects upon which a lawyer may make a statement, but statements on other matters magt be [saitgigraph
(a).

[5] There are, on the other hand, certain subjects that are more likely than not to have a material prejudicial
effect on a proceeding, particularly when they refer to a civil matter triable to a jury, a criminal matter, or any other
proceeding that could result in incarceration. These subjects relate to:

(1) the character, credibility, reputation or criminal record of a party, suspect in a criminal investigation or
witness, or the identity of a witness, or the expected testimoayafty or witness;

(2) in a criminal case or proceeding that could result in incarceration, the possibility of a plea of guilty to
the offense or the existence or contents of any confession, admission, or statement given by a defendant or suspect
ortat personébés refusal or failure to make a statement ;

(3) the performance or results of any examination or test or the refusal or failure of a person to submit to an
examination or test, or the identity or nature of physical evidence expected to begoesent

(4) any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or proceeding that
could result in incarceration;

(5) information that the lawyer knows or reasonably should know is likely to be inadmissible as evidence in
a trial and that would, if disclosed, create a substantial risk of prejudicing an impatrtial trial; or

(6) the fact that a defendant has been charged with a crime, unless there is included therein a statement
explaining that the charge is merely an actioeaand that the defendant is presumed innocent until and unless
proven guilty.
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[6] Another relevant factor in determining prejudice is the nature of the proceeding involved. Criminal jury
trials will be most sensitive to extrajudicial speech. Civdlgimay be less sensitive. Njury hearings and
arbitration proceedings may be even less affected. The Rule will still place limitations on prejudicial comments in
these cases, but the likelihood of prejudice may be different depending on the typeseflimgpc

[7] Finally, extrajudicial statements that might otherwise raise a question under this Rule may be

permi ssible when they are made in response to statemen:
third persons, where a reasolelawyer would believe a public response is required in order to avoid prejudice to
the [ awyerds client. When prejudicial statements have |

the salutary effect of lessening any resulting advenpact on the adjudicative proceeding. Such responsive
statements should be limited to contain only such information as is necessary to mitigate undue prejudice created by
the statements made by others.
[8] See Rule 3.8(f) for additional duties of progecs in connection with extrajudicial statements about
criminal proceedings.

Rule 3.7.Lawyer as Withess

(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary
witness unless:
(1) the testimony relates to anaontested issue;
(2) the testimony relates to the nature and value of legal services rendered in the case; or
(3)di squaliycation of the | awyer would work subs
(b) A lawyer may act as advocate in a trial inwhichaeath | awyer i n the | awyer
to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT
[1] Combining the roles of advate and witness can prejudice the tribunal and the opposing party and can
also involve a conpict of interest between the | awyer .

AdvocateWitness Rule

[2] The tribunal has proper objection when the trier of fact may be confused or misldaviypeaserving
as both advocate and witness. The opposing party has proper objection where the combination of roles may
prejudice that partyés rights in the I|itigati on. A wi t
while an advocatés expected to explain and comment on evidence given by others. It may not be clear whether a
statement by an advocatétness should be taken as proof or as an analysis of the proof.

[3] To protect the tribunal, paragraph (a) prohibits a lawyer froralsimeously serving as advocate and
necessary witness except in those circumstances speciy
recognizes that if the testimony will be uncontested, the ambiguities in the dual role are purely thd@aetigedph
(a)(2) recognizes that where the testimony concerns the extent and value of legal services rendered in the action in
which the testimony is offered, permitting the lawyers to testify avoids the need for a second trial with new counsel
toresohe t hat i ssue. Moreover, in such a situation the jud
there is less dependence on the adversary process to test the credibility of the testimony.

[4] Apart from these two exceptions, paragraph (ag8dgnizes that a balancing is required between the
interests of the client and those of the tribunal and the opposing party. Whether the tribunal is likely to be misled or
the opposing party is likely to suffer prejudice depends on the nature of théheaiseportance and probable tenor

of the | awyerds testimony, and the probability that t h¢
Even if there is risk of such prejudice, eégardmdustber mi ni n
given to the effect of disqualiycation on the | awyerds
foresee that the | awyer would probably be a witness. TI

1.10have no application to this aspect of the problem.

[5] Because the tribunal is not likely to be misled when a lawyer acts as advocate in a trial in which another
| awyer in the lawyerdés yrm will testiwjeytodosoeaceptircessary
situations involving a conpict of interest.
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Conpict of I nterest
[6] In determining if it is permissible to act as advocate in a trial in which the lawyer will be a necessary
witness, the lawyer must also consider that the dualromay gi ve rise to a conpict of |

compliance with Rules 1.7 or 1.9. For example, if ther
the client and that of the | awy estthatrdgeresrcenpliamsvethRuet i on i |
1.7. This would be true even though the lawyer might not be prohibited by paragraph (a) from simultaneously

serving as advocate and witness because the | awyerods di

client. Similarly, a lawyer who might be permitted to simultaneously serve as an advocate and a witness by
paragraph (a)(3) might be precluded from doing so by Rule 1.9. The problem can arise whether the lawyer is called

as a witness on behalfof thecli¢ or i s called by the opposing party. De:
exists is primarily the responsibility of the | awyer i
the clientds informed somaces the lawyeowilype precidded from seekingtheng. | n
clientés consent. See Rule 1.7. See Rule 1.0(b) for thi
deynition of fAinformed consent. o

[7] Paragraph (b) provides that a lawyerisshat s qual i yed from serving as an a
with whom the | awyer is associated in a yrm is preclud:
| awyer would also be disqualiyed IentinReanrhater, dthelawgersinRul e 1
the yrm will be precluded from representing the client

the conditions stated in Rule 1.7.

ANNOTATION

Law reviews.For Formal Opinion No. 78 of the CBAEtgsic Co mmi t t ee, #ADi squal iycati
Advocate/ Witnesso, see 23 Colo. Law. 2087 (1994).

Annot at oRufe8.7 is sinila to Rule 3.7 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conduct. Relevant casestiming that provision have been included in the
annotations to this rule.

A violation of section (a) of t hibecauseuhleeerypurppgsenar i |y
of the rule is to avoid the taint to a trial that results from jury esioh when a lawyer acts as both witness and
advocate. Merrill Lynch Bus. Fin. Servs., Inc. v. Nudell, 239 F. Supp. 2d 1170 (D. Colo. 2003).

Section (a) is a prohibition only against acting as an advocate at tridt. does not automatically require
thata | awyer be disqualiyed from pretrial activities, suc
settlement conferences, or motions practice. Merrill Lynch Bus. Fin. Servs., Inc. v. Nudell, 239 F. Supp. 2d 1170 (D.

Colo. 2003).

Di s q uatoh frojn pretrial matters may be appropriate, however, where that activity includes obtaining
evidence which, if admitted at trial, would reveal the
Nudell, 239 F. Supp. 2d 1170 (D. Colo. 2p03

Subsection (a)(1) allows an attorney to testify only regarding an uncontested issausd does not allow
an attorney to testify to undisputed facts to support a disputed issue. People v-Basdlaz, 214 P.3d 520 (Colo.

App. 2009).

Apartyseeking di squaliycation of any attorney as #Alikely
ifithe advocateds testi mony i s rReligieusTeehrQr.,v. FAICA. Netpltc.,, mer el vy
945 F. Supp. 1470 (D. Colo. 1996).

Thisruledoesnotmandat e a hearing where there onghepartgfossi bi l
an attorney called as a witness against his or her client. Taylor v. Grogan, 900 P.2d 60 (Colo. 1995).

Rul e requires that plainti fifssu aloiuynesde |f rwhno a psp ead rsion
advocate because he is likely to be called as a witness at tridétermining whether the moving party has

demonstrated that opposing counsel is Alikely to be a |
the case, with emphasis on the subject of the | awyeros t
disputed issues, and the availability of other witnesses or documentary evidence which might independently

establish the relevantissues. Themi ng partyés burden is complete if he p
be a witnesso at trial. Here, the facts and circumstan
who was endorsed by plaintiffs as a fact withessikle |l y t o be a necessary witness or
behalf. The statements of plainti ff sdoctocaftarthespeoteduend son |

performed on his plaintiff father and that the defendant made certain admiagiainst interest. Fognani v. Young,
115 P.3d 1268 (Colo. 2005).
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Rule permits a |l awyer to maintain a dual role in th
substanti al har dsehiftperedsmarisk of prejuliteitoebath pastif the attorney is permitted to

testify, court must balance the competing interests, af
clients. When determining whether disquali ytshould on woul ¢
consider all relevant factors in light of the speciyc
giving weight to the stage in the proceedings, the time at which the attorney became aware of the likelihood of his

testmny, and whether the client has secured alternate r ej
circumstances, trial court did not abuse its discretiol
ample justiycdtibniah ¢tbertedbd not abuse its discretioc

from his representation of his parents at trial. Fognani v. Young, 115 P.3d 1268 (Colo. 2005).

But trial court did not abuse discretion in disqualifying a lawyerwhere the lawyer was the sole source,
other than the defendant, of potentially critical and outcome determinative information to be used to establish the
defendantés defense and the court determinddd that all o\
undermine the publicbés interest in maint &amchenzldt he i nt
P.3d 520 (Colo. App. 2009).

Court declines to issue a rule that would permit au
all pretrial litigation. Upon assuring that the client has consented t
attorney, trial court has discretion to determine whether participation by the attorney in a particular pretrial activity
would undermine the purgoe of the rule. | f, for example the attorne
l'i kely be revealed at trial, trial court may properly |
opportunity on remand to fashion its ordera way dictated by facts of the case. Fognani v. Young, 115 P.3d 1268
(Colo. 2005).

Rul e does not impose automatic vicarious dssqualiyc
such, the trial court must consider whether the requirements of ®.R.C and 1.9 have been met. The inquiry is
two-f ol d: (1) Whether the yrm reasonably believes its
by its responsibilities to the att omntatieryandwhathdrthét2 ) he
consent is objectively reasonable under the circumstances. The trial court has the authority to decline to honor the
clientés choice if the court concludes that tcasof cl i ent
the case. I n making that determination, the court may |
against the nature of the anticipated testimony and the credibility issues that the testimony may pose. Here, record
doesnotpermii supreme court to determine whether trial court
plaintiffsd son from representing plaintiffs. Accordin
of C.R.C.P. 1.7 have been met. Fagina Young, 115 P.3d 1268 (Colo. 2005).

Trial courtés conclusion that defendant would 1|ikel
testify within its discretion. Although prosecution failed to demonstrate a compelling need for testimony of
defmdant 6s attorney, thus creating a conpict under this
arbitrarily, unreasonably, or unfairly when it ruled t
(Colo. App. 2009).

Court of appeals uses abuse of discretion standatdo r evi ew tri al courtds deci s
under this rule. Har al ampopoul os v. Kelly, __ P.3d _ _
P.3d 255.

Court did not abuse discetion in disqualifying counsel from representing plaintiff at trial but
all owing counsel to participate in pretrial preparati ol
Counsel had been deposed and could be called as a witness bsibexaficounsel from pretrial preparation could
create a substantial hardship for plaintiff. Har al amp o
grounds, 2014 CO 46, 327 P.3d 255.

t refy
t C |

(

Rule 3.8.Special Responsibilities of a Prosecutor

Theprosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable
cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the
procedure for obtaing, counsel and has been given reasonable opportunity to obtain counsel;
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(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as
the right to a preliminary hearing;

(d) make timely disclosure to the defensf all evidence or information known to the prosecutor
that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing,
disclose to the defense and to the tribunal all unprivileged mitigating information kadt t
prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the
tribunal;

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a
past or present client unless theggcutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful completion of an ongoing investigation or
prosecution; and

(3) there is no ther feasible alternative to obtain the information;

(f) except for statements that are necessary to inform the public of the nature and extent of the
prosecutorodos action and that serve a |l egitimate |
extrajudidal comments that have a substantial likelihood of heightening public condemnation of the
accused unless such comments are permitted under Rule 3.6(b) or 3.6(c), and exercise reasonable care to
prevent investigators, law enforcement personnel, employesbkarpersons assisting or associated with
the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be
prohibited from making under Rule 3.6 or this Rule.

(g9) When a prosecutor knows of new, credible and matevidence creating a reasonable
probability that a convicted defendant did not commit an offense of which the defendant was convicted,
the prosecutor shall within a reasonable time:

(1) disclose that evidence to an appropriate court or prosecutotialriyt and

(2) if the judgment of conviction was entered by a court in which the prosecutor exercises
prosecutorial authority

(A) disclose the evidence to the defendant, and

(B) if the defendant is not represented, move the court in which the detamds convicted to
appoint counsel to assist the defendant concerning the evidence.

(h) When a prosecutor knows of clear and convincing evidence establishing that a defendant was
convicted in a court in which the prosecutor exercises prosecutoriatiagtbf an offense that the
defendant did not commit, the prosecutor shall take steps in the appropriate court, consistent with
applicable law, to set aside the conviction.

Source: (f) and comment amended and adopted and (2) deleted, effective Feluadp7; entire
Appendix repealed and readopted April 12, 2007, effective January 1, 2008; (g) and (h) added and adopted,
comment [1] amended and adopted, and comment [3A], [7], [7A], [8], [8A], [9], and [9A] added and adopted June
17, 2010, effective Ju 1, 2010; (f) and comment [5] amended and effective February 10, 2011.

COMMENT
[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This
responsibility carries wi tdéfendantisacpoeded pfoceducabusticay thet guitiss t o

decided upon the basis of sufycient evidence and that :
conviction of innocent persons. The extent of mandated remedial action is a md#kaiaf and varies in different

jurisdictions. Many jurisdictions have adopted the ABA Standards of Criminal Justice Relating to the Prosecution

Function, which are the product of prolonged and careful deliberation by lawyers experienced in both criminal

prosecution and defense. Competent representation of the sovereign may require a prosecutor to undertake some
procedural and remedial measures as a matter of obligation. Applicable law may require other measures by the
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prosecutor and knowing disregard of$bmbligations or a systematic abuse of prosecutorial discretion could
constitute a violation of Rule 8.4.
[2] In some jurisdictions, a defendant may waive a preliminary hearing and thereby lose a valuable
opportunity to challenge probable cause. Acangtyi, prosecutors should not seek to obtain waivers of preliminary
hearings or other important pretrial rights from unrepresented defendants. Paragraph (c) does not apply, however, to
a defendant appearing pro se with the approval of the tribunal. Noitdodsd the lawful questioning of an
uncharged suspect who has knowingly waived the rights to counsel and silence.
[3] The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective order
from the tribunal if disclosuref information to the defense could result in substantial harm to an individual or to the
public interest.
[BAJA  prosecutords duties following conviction are se€
[4] Paragraph (e) is intended to limit tlsuance of lawyer subpoenas in grand jury and other criminal
proceedings to those situations in which there is a genuine need to intrude into tHawlentelationship.
[5] Paragraph (f) supplements the prohibition in Rule 3.6, which prohibitgueitial statements that have
a substantial likelihood of prejudicing an adjudicatory proceeding, but does not limit the protection of Rule 3.6(b) or
Rule 3.6(c). I n the context of a cri mi nal headdtenalcut i on,
problem of increasing public condemnation of the accused. Although the announcement of an indictment, for
example, will necessarily have severe consequences for the accused, a prosecutor can, and should, avoid comments
which have no legitimatlaw enforcement purpose and have a substantial likelihood of increasing public
condemnation of the accused. Nevertheless, a prosecutor shall not be subject to disciplinary action on the basis that

the prosecutor ds st at e ms@tanentwaspdrnatteceby Ryea83.6(b) orrRaleo36(c). f ) , 1 f 1
[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate to responsibilities
regarding | awyers and nonl awyers who woragh(ffremindsor ar e a:

the prosecutor of the importance of these obligations in connection with the unique dangers of improper
extrajudicial statements in a criminal case. In addition, paragraph (f) requires a prosecutor to exercise reasonable
care to prevent psons assisting or associated with the prosecutor from making improper extrajudicial statements,
even when such persons are not under the direct supervision of the prosecutor. Ordinarily, the reasonable care
standard wil |l b e s a sthesappeogriate ¢autibnb te lepforcereeat paersormel and ctheru e
relevant individuals.

[7] When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that a
person outside the pr os eofactinerthétshe personidid ribi conmiit,paragna@ ¢g) c on v i
requires disclosure to the court or other prosecutorial authority, such as the chief prosecutor of the jurisdiction where
the conviction occurred. Consistent with the objectives of Rules 4.2 ardist®sure to a represented defendant
must be made through the defendantés counsel, and, in
take the afyrmative step of making a requfendantint o a cour |
taking such legal measures as may be appropriate.

[fAl]What constitutes Awithin a reasonable timeo wild.l
considering the timing of a disclosure, a prosecutor should consider all of the ¢anoess including whether the
defendant is subject to the death penalty, is presently incarcerated, or is under court supervision. The prosecutor
should also consider what investigative resources are available to the prosecutor, whether the trialrpsbsecuto
prosecuted the case is still reasonably available, what new investigation or testing is appropriate, and the prejudice to
an ongoing investigation.

[8] Under paragraph (h), once the prosecutor knows of clear and convincing evidence that ttrentdefend
was convicted of either an offense that the defendant did not commit or of an offense that involves conduct of others
for which the defendant is legally accountatdegC.R.S. §181-601et seqand 18 U.S.C. §2), but which those
others did not commithen the prosecutor must take steps in the appropriate court. Necessary steps may include
disclosure of the evidence to the defendant, requesting that the court appoint counsel for an unrepresented indigent
defendant and, where appropriate, notifyingdbert that the prosecutor has knowledge that the defendant did not
commit the offense of which the defendant was convicted.

[BA] Evidence is considered new when it was unknown to a trial prosecutor at the time the conviction was
entered or, if known to twial prosecutor, was not disclosed to the defense, either deliberately or inadvertently. The
reasons for the evidence being unknown (and therefore new) are varied. It may be new because: the information was
not available to a trial prosecutor or the mmgion team at the time of trial; the police department investigating the
case or other agency involved in the prosecution did not provide the evidence to a trial prosecutor; or recent testing
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was performed which was not available at the time of triatr@lmay be other circumstances when information
would be deemed new evidence.

[OJA prosecutord6s reasonable judgment made in good f
to trigger the obligations of sections (g) and (h), although substydetermined to have been erroneous, does not
constitute a violation of this Rule.

A]Fact ors probative of the prosecutordés reasonabl e
reliability of the judgment of conviction include: whethee #vidence was essential to a principal issue in the trial
that produced the conviction; whether the evidence goes beyond the credibility of a witness; whether the evidence is
subject to serious dispute; or whether the defendant waived the establishenéattafl basis pursuant to criminal
procedural rules.

ANNOTATION

Annot at oRufe$.8is gnila to Rule 3.8 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conduct. Relevant cases construing thigtgrdvave been included in the
annotations to this rule.

Paragraph (f)(1) is inconsistent with federal law and thus is invalid as applied to federal prosecutors
practicing before the grand jury. As applied to proceedings other than those before thel guan paragraph
(H(2) is not inconsistent with federal law and does not violate the supremacy clause. Thus, paragraph (f)(1) is valid
and enforceable except as it pertains to federal prosecutors practicing before the grand jury. U.S. v. Colo. Supreme
Court, 988 F. Supp. 1368 (D. Colo. 1998), afféd, 189 F.

Paragraph (d) should be read as containing a requirement that a prosecutor disclose exculpatory,
outcomedeterminative evidence that tends to negate the guilt or mitigate thgunishment of the accused in
advance of the next critical stage of the proceedingpnsistent with the materiality standard adopted with respect
to the rules of criminal procedure. In re Attorney C, 47 P.3d 1167 (Colo. 2002).

Violation of paragraph (d) requires mens rea of intentin re Attorney C, 47 P.3d 1167 (Colo. 2002).

Cases Decided Under Former DR-103.

While the prosecutor may strike hard blows, he is not at liberty to strike foul onedpr it is as much his
duty to refrain from improper methedalculated to produce a wrongful conviction as it is to use every legitimate
means to bring about a just one. People v. Walker, 180 Colo. 184, 504 P.2d 1098 (1972).

Prosecut or 6 s z efalcasaisnotpmpmEee Reopieiv.dMarin, 686 P2l Colo. App.

1983).

A prosecutor 6s d undtimerely$o canvct. Beppekr. Wallkes, 180 €ao, 184, 504 P.2d
1098 (1972); People v. Drake, 841 P.2d 364 (Colo. App. 1992).

If the prosecution witness advises prosecutor that he or sheé&ws or recognizes one of the jurorghe
prosecutor has an afyrmative duty i mmediately to notif
People v. Drake, 841 P.2d 364 (Colo. App. 1992).

There was no prosecutorial misconduct when the dirict attorney and police had no knowledge of
any evidence that woul dormducedis punishrheat. Peéaple © Waood, 844 &.8d 1899 i1 | t
(Colo. App. 1992).

Prosecutor should see that justice is done by seeking the truffihe duty of gprosecutor is not merely to
convict, but to see that justice is done by seeking the truth of the matter. People v. Elliston, 181 Colo. 118, 508 P.2d
379 (1973).

No evidence proving defendant 6 sltistherdatycotbotdthe s hal | be
prosecution and the courts to see that no known evidence in the possession of the state which might tend to prove a
defendant és innocence is withheld from the defense befq

P.2d 1098 (1972).

A prosecutor must be careful in his conduct to ensure that the jury tries a case solely on the basis of
the facts presented to itPeople v. Elliston, 181 Colo. 118, 508 P.2d 379 (1973).

The district attorney has the duty to prevent conviction on misleadingr perjured evidence.The duty
of the district attorney extends not only to marshalling and presenting evidence to obtain a conviction, but also to
protecting the court and the accused from having a conviction result from misleading evidence or perjured
testimony. DelLuzio v. People, 177 Colo. 389, 494 P.2d 589 (1972).

133



Rule 3.9.Advocate in Nonadjudicative Proceedings

A lawyer representing a client before a legislative body or administrative agency in a
nonadjudicative proceeding shall disclose that thpeagance is in a representative capacity. Further, in
such a representation, the lawyer:

(a) shall conform to the provisions of Rules 3.3(a)(1), 3.3(a)(3), 3.3(b), 3.3(c), and 3.4(a) and (b);

(b) shall not engage in conduct intended to disrupt suctepaing unless such conduct is
protected by law; and

(c) may engage in ex parte communications, except as prohibited by law.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT

[1] In representation beferbodies such as legislatures, municipal councils, and executive and
administrative agencies acting in a Fat@king or policymaking capacity, lawyers present facts, formulate issues
and advance argument in the matters under consideration. The dee#iog body, like a court, should be able to
rely on the integrity of the submissions made to it and on the candor of the lawyer. For this reason the lawyer must
conform to Rules 3.3(a)(1), 3.3(a)(3), 3.3(b), 3.3(c), and 3.4(a) and (b) in such representation

[2] Lawyers have no exclusive right to appear before nonadjudicative bodies, as they do before a court. The
requirements of this Rule therefore may subject lawyers to regulations inapplicable to advocates who are not
lawyers. However, legislatures aadministrative agencies have a right to expect lawyers to deal with them as they
deal with courts.

[B]This Rule only applies when a | awyer represents a
meeting of a governmental agency or a legislativeybod o whi ch the | awyer or the | awy
evidence or argument. It does not apply to representation of a client in a negotiation or other bilateral transaction
with a governmental agency or in connection with an application for a licenseaot her pri vi |l ege or t |
compliance with generally applicabl e-taxetprostNoidoegitr equi r e |
apply to the representation of a client inffardnnecti on
conducted by government investigators or examiners. Representation in such matters is governed by Rules 4.1
through 4.4.

[4This Rule recognizes that the | awyerés conduct ani

may be protected by oetitutional or other legal principles.

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS
Rule 4.1.Truthfulness in Statements to Others

In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of material fact or fa a third person; or
(b) fail to disclose a material fact to a third person when disclosure is hecessary to avoid assisting
a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

Source: Entire Appendix repealed andadopted April 12, 2007, effective January 1, 2008.

COMMENT
False Statements
1A | awyer is required to be truthful when dealing
afyrmative duty to infor m a nesttpngeotsan ocgur ifthe tatvyer inoofporates| e v a n |
or afyrms a statement of another person that the | awyel
statements can be the equivalent of afalysemBuei8d.e f al se s
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Statements of Fact

[2] This Rule refers to statements of fact. Whether a particular statement should be regarded as one of fact
can depend on the circumstances. Under generally accepted conventions in negotiation, certain tygraemtsstat
ordinarily are not taken as statements of fact. Estimates of price or value placed on the subject of a transaction and a
partydéds intentions as to an acceptable settlement of a
an undsclosed principal except where nondisclosure of the principal would constitute fraud. Lawyers should be
mindful of their obligations under applicable law to avoid criminal and tortious misrepresentation.

Crime or Fraud by Client
[3] Under Rule 1.2(d), dawyer is prohibited from counseling or assisting a client in conduct that the lawyer

knows is c¢criminal or fraudul ent . Paragraph (b) states
and addresses the si trdrauttakesthe fohmeofadie ca misrdpliesemation.Ordmarily, me o

| awyer can avoid assisting a clientés crime or fraud b
necessary for the lawyer to give notice of the fact of withdrawal angdtadiyr m an opi ni on, docume

or the like. In extreme cases, substantive law may require a lawyer to disclose information relating to the
representation to avoid being deemed to havssistagasi st ed
clientés crime or fraud only by disclosing this infor m;i
unless the disclosure is prohibited by Rule 1.6.

ANNOTATION
Lawreviews.For arti cl e, AEt hi c ad ntCiotnysd ,degsead i dM sCalna. CU aw
For arti-Rdret,y AaQphiimidon Letter s: Limiting the Liability o

(November 2013).

Annot at oRufed.l is ginilar to Rule 4.1 as it existed prior to the 2007ategrel readoption of the
Colorado rules of professional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.

Attorneys are responsible for ethical violationwhen their investigator failed to disclose toeanployee
of the defendant prior to an interview that the invest:
Inc., 675 F. Supp. 2d 1074 (D. Colo. 2009).

Suspensionstayed, n vi ew of respondentdéds coopmaeccessfui on and r el
completion of sixmonth probationary period and ethics refresher course. People v. Rosen, 199 P.3d 1241 (Colo.

0.P.D.J. 2007).

Conduct violating this rule in conjunction with oth
public censure.People v. Newman, 925 P.2d 783 (Colo. 1996).

Conduct violating this rule in conjunction with oth

suspensionPeople v. Mason, 938 P.2d 133 (Colo. 1997); In re Meyers, 981 P.2d 143 (Colo. 1999); People v.
Rosen, 199 P.3d 1241 (Colo. O.P.D.J. 2007).

Conduct violating this rule in conjunction with oth
disbarment. People v. Jackson, 943 P.2d 450 (Colo. 1997); In re Hugen, 973 P.2d 1267 (Colo. 1999).

Rule 4.2.Communication with Person Represented by Counsel

In representing a client, a lawyer shall not communicate about the subject of the representation
with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has
the corsent of the other lawyer or is authorized to do so by law or a court order.

Source:Comment amended and adopted June 17, 1999, effective July 1, 1999; entire Appendix repealed
and readopted April 12, 2007, effective January 1, 2008.

COMMENT
[1] This Rue contributes to the proper functioning of the legal system by protecting a person who has
chosen to be represented by a lawyer in a matter against possible overreaching by other lawyers who are
participating in the matter, interference by those lawyéils tive clientlawyer relationship and the uncounselled
disclosure of information relating to the representation.
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[2] This Rule applies to communications with any person who is represented by counsel concerning the
matter to which the communication redat

[3] The Rule applies even though the represented person initiates or consents to the communication. A
lawyer must immediately terminate communication with a person if, after commencing communication, the lawyer
learns that person is one with whom eoumication is not permitted by this Rule.

[4] This Rule does not prohibit communication with a represented person, or an employee or agent of such
a person, concerning matters outside the representation. For example, the existence of a controversy betwee
government agency and a private party, or between two organizations, does not prohibit a lawyer for either from
communicating with nonlawyer representatives of the other regarding a separate matter. Nor does this Rule preclude
communication with a repsented person who is seeking advice from a lawyer who is not otherwise representing a
client in the matter. A lawyer may not make a communication prohibited by this Rule through the acts of another.
See Rule 8.4(a). Parties to a matter may communicaetigiwith each other, and a lawyer is not prohibited from
advising a client concerning a communication that the client is legally entitled to make. Also, a lawyer having
independent justiycation or | egal apersohesuchiasati on for col
contractuallybased right or obligation to give notice, is permitted to do so.

[5] Communications authorized by law may include communications by a lawyer on behalf of a client who
is exercising a constitutional or other legal rightéanmunicate with the government. Communications authorized
by law may also include investigative activities of lawyers representing governmental entities, directly or through
investigative agents, prior to the commencement of criminal or civil enforcemmrdedings. When
communicating with the accused in a criminal matter, a government lawyer must comply with this Rule in addition
to honoring the constitutional rights of the accused. The fact that a communication does not violate a state or federal
constt ut i onal right is insufycient to establish that the

[6] A lawyer who is uncertain whether a communication with a represented person is permissible may seek
a court order. A lawyer may also seek a court oiexceptional circumstances to authorize a communication that
would otherwise be prohibited by this Rule, for example, where communication with a person represented by
counsel is necessary to avoid reasonably certain injury.

[7] In the case of a repraged organization, this Rule prohibits communications with a constituent of the

organization who supervises, directs or regularly cons:|
has authority to obligate the organization with respectdathtter or whose act or omission in connection with the
matter may be imputed to the organization for purposes

lawyer is not required for communication with a former constituent. If a constitfiehe organization is
represented in the matter by his or her own counsel, the consent by that counsel to a communication will be
sufycient for purposes of this Rule. Compare Rule 3. 4(1
an orgaization, a lawyer must not use methods of obtaining evidence that violate the legal rights of the
organization. See Rule 4.4.
[8] The prohibition on communications with a represented person only applies in circumstances where the
lawyer knows that thegwson is in fact represented in the matter to be discussed. This means that the lawyer has
actual knowledge of the fact of the representation; but such actual knowledge may be inferred from the
circumstances. See Rule 1.0(f). Thus, the lawyer cannot évadequirement of obtaining the consent of counsel
by closing eyes to the obvious.
[9] In the event the person with whom the lawyer communicates is not known to be represented by counsel
in the matter, the | awyerds. communications are subject
[9A] A pro se party to whom limited representation has been provided in accordance with C.R.C.P. 11(b)
or C.R.C.P. 311(b), and Rule 1.2, is considered to be unrepresented for purposes of this Rule unless the lawyer has
knowledge to the contrary.

ANNOTATION

Law reviews. For formal opinion of the Colorado Bar Association on Ex Parte Contacts with Government
Of ycials, see 23 Colo. Law. 329 (1994). For formal opi.
Communications With Represented Personsmgu€riminal and Civil Regulatory/Investigations and Proceedings,
see 23 Colo. Law. 2297 (1994). For article, fADiscrete
Col o. Law. 5 (January 2000). Fory atrot iRelpeo, r ti PMilsiccoi nndgu ctthox
Col o. Law. 85 (September 2001). For article, ASettl emel
article, Alnvestigative Tactics: They May Be Legal, Buf
Forarticle, AThe New Rules of Prof-—etlsssen&buBGeptioct seBi §8
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Law. 71 (November 2007). For formal opinion of the Colorado Bar Association on Propriety of Communicating
With Employee or Former Employee of an AdwePRarty, see 39 Colo. Law. 21 (October 2010).

Annot at oRufed.2is gnila to Rule 4.2 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conduct. Relevant cases construing that provision have beet im¢hel
annotations to this rule.

The protections of this rule attach only once an fia
organizationds r iJanhison v.tCadillac&lasticsGeoup, lact, 938 E. Supp. 1437 (D. Colo. 1996).

The fact that an employee is a management | evel e mp
purposes of this rule.Johnson v. Cadillac Plastic Group, Inc., 930 F. Supp. 1437 (D. Colo. 1996).

Attorneys are responsible for ethical violationwhen theirnve st i gat or, without the d
permi ssion, contacted an employee of the defendant who:
constitute admissions by the defendant. McClel.l and v. |

This rule does not require any greater or more spec
government lawyers with suspects, or with indigent suspects in particular, than apply to attorney
communications in general.The fact that the defendant was ajmped counsel in a different matter does not
automatically prohibit certain communications with prosecution investigators relating to a different matter. An
assessment of compliance with this rule requires facts concerning the matters for which thaeferdudier had
already been appointed to represent the defendant and the subject of the subsequent interviews with the
investigators. People v. Wright, 196 P.3d 1146 (Colo. 2008).

Public censure was warrantedor attorney who prepared motions to dismesf hi s cl i ent 6s wi f
when proceedings had been brought by the clientds wife
counsel and was not advised that she should contact her own lawyer before signing the motions, nor asked if she
wished to discuss the motions with her lawyer before signing. Three letters of admonition for unrelated misconduct
also were an aggravating factor for purposes of determining the appropriate level of discipline. People v. McCray,

926 P.2d 578 (Colo. 1996).

Thirty -day suspension warrantedvh er e | awyer, who repr esedegreed an i nd
murder, communicated withebe f endant who al s -aegweansurder ara whpse dhteneststware y r s t
adverse to the | awgpvweddesrcansentefthecoe vehtdanot 6 heawyers. The
har m was hdegrde murder case gnd the number of unauthorized contacts demonstrated more than
negligence on the | awyerds part. People v. DelLoach, 94.

Conduct violating this rule in conjunction with oth
suspensionPeople v. Crews, 901 P.2d 472 (Colo. 1995); People v. Wotan, 944 P.2d 1257 (Colo. 1997); In re
Tolley, 975 P.2d 1115 (Colo. 1999).

Rule 4.3.Dealing with Unrepresented Person

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall
not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that
the unrepresented perso mi sunder st ands the | awyerés role in th
efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person,
other than the advice to secure counsel, if the lawyer knovemsomably should know that the interests
of such a person are or have a reasonable possi bi

Source:Comment amended and adopted June 17, 1999, effective July 1, 1999; entire Appendix repealed
and eadopted April 12, 2007, effective January 1, 2@8nment [1] amended, effective April 6, 2016

COMMENT

[1] An unrepresented person, particularly one not experienced in dealing with legal matters, might assume
that a lawyer is disinterested in loyattier is a disinterested authority on the law even when the lawyer represents a
client. I n order to avoid a misunderstanding, a | awyer
necessary, explain that the client has interests opposleds® of the unrepresented person. For misunderstandings
that sometimes arise when a lawyer for an organization deals with an unrepresented constituent, see Rule 1.13(f).

[2] The Rule distinguishes between situations involving unrepresented personsntdmests may be
adverse to those of the | awyerés client and those in wl
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I n the former sitwuation, the possibility that the | awy:
great that the Rule prohibits the giving of any advice, apart from the advice to obtain counsel. Whether a lawyer is
giving impermissible advice may depend on the experience and sophistication of the unrepresented person, as well
as the setting in which theehavior and comments occur. This Rule does not prohibit a lawyer from negotiating the
terms of a transaction or settling a dispute with an unrepresented person. So long as the lawyer has explained that the
lawyer represents an adverse party and is noésepting the person, the lawyer may inform the person of the terms
on which the | awyerés client will enter into an agr eem
personbés signature and expl ain ddcecurmenmny eard st lbevnl arviiyeewr @S
underlying legal obligations.

[2A] The lawyer must comply with the requirements of this Rule for pro se parties to whom limited
representation has been provided, in accordance with C.R.C.P. 11(b), C.R.C.P. 31&(b)2 Rarid Rule 4.2. Such
parties are considered to be unrepresented for purposes of this Rule.

ANNOTATION
Lawreviews.For arti cl e, ADi screte Task Representation al/
Law. 5 (January 200Ruyl.esFoaf aRrtdfcdsesi dinfahle QMNoHadsea ct : Si gni
Counsel 0, see 36 Colo. Law. 71 (November 2007).

Annot at oRufed.3is ginila to Rule 4.3 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professionabnduct. Relevant cases construing that provision have been included in the
annotations to this rule.

A noble motive does not justify departure from any rule of professional conduct prosecutor trying
to protect public safety is not immune from the ead professional conduct when he or she chooses deception as
means for protecting public safety. In re Pautler, 47 P.3d 1175 (Colo. 2002).

There is no imminent public harm, duress, or choice of evils exception or defense for a prosecutor to
the rules ofprofessional conductIn re Pautler, 47 P.3d 1175 (Colo. 2002).

Conduct violating this rule in conjunction with oth
suspensionln re Meyers, 981 P.2d 143 (Colo. 1999).

Rule 4.4.Respect for Rights of ThirdPersons

(a) In representing a client, a lawyer shall not use means that have no substantial purpose other
than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the
legal rights of such a person.

(b)Alawyer who receives a document relating to the
knows or reasonably should know that the document was inadvertently sent shall promptly notify the
sender.

(c) Unless otherwise permitted by court order, a lawyer wheives a document relating to the
representation of the | awyerés client and who, be
sender that the document was inadvertently sent, shall not examine the document and shall abide by the
s ender diens ds to #stdisposition.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1 Gi@ghent [2]
amended, effective April 6, 2016

COMMENT

[1] Responsibility to a client requires a lawyer to subordinate the intefesttsens to those of the client,
but that responsibility does not imply that a lawyer may disregard the rights of third persons. It is impractical to
catalogue all such rights, but they include legal restrictions on methods of obtaining evidence frpersbind and
unwarranted intrusions into privileged relationships, such as the-tisyer relationship.

[2] Paragraph (b) recognizes that lawyers sometimes receive documents that were mistakenly sent or
produced by opposing parties or their lawyerslosument is inadvertently sent when it is accidentally transmitted,
such as when anmail or letter is misaddressed or a document or electronically stored information is accidentally
included with information that was intentionally transmitted. If a lamknows or reasonably should know that such
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a document was sent inadvertently, then this Rule requires the lawyer to promptly notify the sender in order to
permit that person to take protective measures. Paragraph (c) imposes an additional obligatvgarsruhder
limited circumstances. If a lawyer receives a document and also receives notice from the sender prior to reviewing
the document that the document was inadvertently sent, the receiving lawyer must refrain from examining the
documentandalsomut abi de by the senderés instructions as to t|
otherwise orders. Whether a lawyer is required to take additional steps beyond those required by paragraphs (b) and
(c) is a matter of law beyond the scope of tHeskes, as is the question of whether the privileged status of a
document has been waived. Similarly, this Rule does not address the legal duties of a lawyer who receives a
document that the lawyer knows or reasonably should know may have been inapgiyopbiained by the sending
person. For purposes of this Rul e, fdmitandotherfoomsofncl|l udes.
electronically stored information, including eombedded
being read or put into readable form. Metadata in electronic documents creates an obligation under this Rule only if
the receiving lawyer knows or reasonably should know that the metadata was inadvertently sent to the receiving
lawyer.

[3] In the circunstances of paragraph (b), some lawyers may choose to return an inadvertently sent
document. Where a lawyer is not required by applicable law or paragraph (c) to do so, the decision to voluntarily
return such a document is a matter of professional judgandimtarily reserved to the lawyer. See Rules 1.2 and 1.4.

ANNOTATION
Lawreviews.For articl e, AEnforcing Civility: The Rules o
see 33 Colo. Law. 75 (March 2004ydenrtoiralarari cRrei,v ifll engaeddv
see 40 Colo. Law. 65 (January 2011).

Conduct violating this rule in conjunction with oth
suspensionPeople v. Beecher, 224 P.3d 442 (Colo. O.P.D.J. 2009).
Conductviolati ng this rule in conjunction with other disci

disbarment. People v. Bennett, 843 P.2d 1385 (Colo. 1993) (decided prior to 2007 repeal and readoption of the
Colorado rules of professional conduct).

Rule 4.5.Threatening Prosecution

(a) A lawyer shall not threaten criminal, administrative or disciplinary charges to obtain an
advantage in a civil matter nor shall a lawyer present or participate in presenting criminal, administrative
or disciplinary charges solely to olrtaan advantage in a civil matter.
(b) It shall not be a violation of Rule 4.5 for a lawyer to notify another person in a civil matter
that the | awyer reasonably believes that the othe
disciplinary rulesor statutes.

Source: Entire rule and comment amended and adopted June 19, 1997, effective July 1, 1997; entire
Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT

[1] The civil adjudicative process is primarily designedthe settlement of disputes between parties, while
the criminal, disciplinary and some administrative processes are designed for the protection of society as a whole.
For purposes of this Rule, a civil matter is a controversy or potential controversygiie and duties of two or
more persons under the law whether or not an action has been commenced.

[2] Threatening to use, or using the criminal, administrative or disciplinary process to coerce adjustment of
private civil matters is a subversion bt process; further, the person against whom the criminal, administrative or
disciplinary process is so misused may be deterred from asserting valid legal rights and thus the usefulness of the
civil process in settling private disputes is impaired. Aaliicases of abuse of judicial process, the improper use of

criminal, administrative or disciplinary process tends
[3] The Rule distinguishes between threats to bring criminal, administrative or diagydimarges and the
actual yling or presentation of such charges. Threats |

advantage in a civil matter while the actual presentation of such charges is proscribed by this Rule only if the sole
purpose for presenting the charges is to obtain an advantage in a civil matter.
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[4] This distinction is appropriate because the abuse of the judicial process is at its greatest when a threat of
yling charges i s used a acobateraleciwieproceedmg. Ohis teweiage is@itheradv ant ag
eliminated or greatly reduced when the charge actually is presented.

[5] Moreover, this Rule does not prohibit a lawyer from notifying another person involved in a civil matter
t hat s uc hnduptenaysviolatedcaminalpadministrative or disciplinary rules or statutes where the notifying
lawyer reasonably believes that such a violation has taken place.

[B]while it may be difycult in certainandathreay mst ances
public policy is served by allowing a lawyer to notify another person of a perceived violation without subjecting the
notifying | awyer to discipline. Many minor violations

dialogue arong participants to a dispute.
[f/]Rul e 4.5(b) provides a safe harbor for notiycati o

to differentiate threats from notiycations ifyingdli fycul'tt
| awyer that he or she could exert any i mproper inpuenc
(b) consideration of whether any monetary recovery or other relief sought by the notifying lawyer is reasonably
related to the harmsufer ed by t he | awyerds clients. Where no such |
Il i kely constitutes a proscribed threat. For example, a
or complaint of tax fraud against anothertpavhere issues of tax fraud have nothing to do with the dispute. It is not
a violation of Rule 4.5 for a | awyer to notify another
check may have criminal a dacteeforicolleston ofthevbadichecka mi ycati ons |
ANNOTATION
Lawreviews.For arti cl e, APolicing the Legal System: The

85 (September 2001) . For article, ASettlamént! BEt hhi€ebp
RPC 4.5: The Ethical Prohibition Against Threatening P
ALitigating Disputes Involving the Medical Marijuana |1
Annot at oRufed.5 issonilae to Rule 4.5 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.
Threatening client with criminal prosecutionto obtain attorney fees violates this rule. People v. Farrant,
852 P.2d 452 (Colo. 1993).
Attorney threatened to present disciplinary charges to obtain an advantage in a civil actiomhere the
attorney, in response to a legal malpracticevant, t hr eat ened to yl e a grievance ac¢
unless the action was dismissed. People v. Gonzales, 922 P.2d 933 (Colo. 1996).
Applied in People v. Sigley, 951 P.2d 481 (Colo. 1998).

Cases Decided Under Former DR-2105.

Conductvi ol ating this rule in conjunction with other d
disbarment. People v. Bannister, 814 P.2d 801 (Colo. 1991).

Applied in People ex rel. Gallagher v. Hertz, 198 Colo. 522, 608 P.2d 335 (1979).

LAW FIRMS AND ASSOCIA TIONS

Rule 5.1.Responsibilities or a Partner of Supervisory Lawyer

@A partner in a |law yrm, and a | awyer who indi
possesses comparabl e managerial authori thgtthdé n a | a
yrm has in effect measures giving reasonabl e assu

of Professional Conduct.
(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable
efforts to ensure that tlaher lawyer conforms to the Rules of Professional Conduct.

(c)A | awyer shal/l be responsible for another | av
Conduct if:
Mt he | awyer orders or, with knowl eimgved, of t he ¢
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2t he | awyer is a partner or has comparabl e mar
other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the
conduct at a time when its consequences candidexor mitigated but fails to take reasonable remedial
action.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT
[1] Paragraph (a) applies to lawyers who have managerial authority over the profegsionak of a yr m.
See Rule 1.0(c). This includes members of a partnershi|

corporation, and members of other associations authorized to practice law; lawyers having comparable managerial
authority in degal services organization or a law department of an enterprise or government agency; and lawyers

who have intermediate manageri al responsibilities in a
authority over the work of other lawyersi a y r m.

[2lParagraph (a) requires | awyers with manageri al aui
establish internal policies and procedures designed to
conform to the Rules d¥rofessional Conduct. Such policies and procedures include those designed to detect and
resolve conpicts of interest, identify dates by which
funds and property and ensure that inexperienceddesagre properly supervised.

[3]Ot her measures that may be required to fulyll the
on the yrmdéds structure and the nature of its practice.
ad periodic review of compliance with the required syst
situations in which difycult ethical problems frequent|
yrms, for exanuprlee ,whhearveeb ya jpurnoicoerd | awyers can make conyd
directly to a designated senior partner or special committee. See Rule 5.2. Firms, whether large or small, may also
rely on continuing legal education in professional ethicsnlya event , the et hical atmosphe
the conduct of all its members and the partners may nof

inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of parsesponsibility for acts of another. See also Rule
8.4(a).

[GlParagraph (c)(2) deynes the duty of a partner or
in a law yrm, as well as a | awyer whof hape diiyeclte gaulp ewo
another lawyer. Whether a lawyer has supervisory authority in particular circumstances is a question of fact.

Partners and lawyers with comparable authority have at least indirect responsibility for all work being done by the

yrm, while a partner or manager in charge of a particular matter ordinarily also has supervisory responsibility for the
work of other yrm |l awyers engaged in the matter. Appr o]
would depend on the immediacytofh at | awyer 6s i nvolvement and the seriou
required to intervene to prevent avoidable consequences of misconduct if the supervisor knows that the misconduct
occurred. Thus, if a supervising lawyer knows that a subatelimisrepresented a matter to an opposing party in

negotiation, the supervisor as well as the subordinate has a duty to correct the resulting misapprehension.

[6] Professional misconduct by a lawyer under supervision could reveal a violation of paré@ran the
part of the supervisory lawyer even though it does not entail a violation of paragraph (c) because there was no

direction, ratiycation or knowledge of the violation.
[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have disaipliiability for the conduct of a
partner, associate or subordinate. Whether a | awyer ma:

is a question of law beyond the scope of these Rules.
[8] The duties imposed by this Rule on managing supervising lawyers do not alter the personal duty of

each |l awyer in a yrm to abide by the Rules of Professic¢
ANNOTATION
Lawreviews.For articl e, AThe New Rules of PrHolisessi onal C

Counsel 6, see 36 Colo. Law. 71 (November 2007).
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Rule 5.2.Responsibilities of a Subordinate Lawyer

(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted
at the direction of another person.

(b) A subordinate lawer does not violate the Rules of Professional Conduct if that lawyer acts in
accordance with a supervisory | awyerds reasonabl e
duty.

Source: Entire Appendix repealed and readopted April 12, 2007, effeedanuary 1, 2008.

COMMENT

[1] Although a lawyer is not relieved of responsibility for a violation by the fact that the lawyer acted at the
direction of a supervisor, that fact may be relevant in determining whether a lawyer had the knowledgetoequired
render conduct a violation of the Rul es. For exampl e, |
supervisor, the subordinate would not be guilty of a professional violation unless the subordinate knew of the
document 6sardcteri vol ous c¢h

[2] When lawyers in a supervissubordinate relationship encounter a matter involving professional
judgment as to ethical duty, the supervisor may assume responsibility for making the judgment. Otherwise a
consistent course of action or pogiticould not be taken. If the question can reasonably be answered only one way,
the duty of both | awyers is c¢clear and they are equally
reasonably arguable, someone has to decide upon the courieraf Hzat authority ordinarily reposes in the
supervisor, and a subordinate may be guided accordingly. For example, if a question arises whether the interests of
two clients conpict under Rule 1.7, t tukprstecpgher vi sor s r «
subordinate professionally if the resolution is subsequently challenged.

ANNOTATION

Annot at oRufie$.2is 9ntila to Rule 5.2 as it existed prior to the 2007 repeal and readoption of the
Colorado rules of professional conducel®ant cases construing that provision have been included in the
annotations to this rule.

The protection afforded by subsection (b) for a subordinate who acts in accordance with a
supervisory | awyer 06stodnattoeneytwhodaitk itso ndaots cd voasiel ahbilse cl i ent 6
violation of Rule 3.3(b). However,agofédai t h but unsuccessful attempt to bri
attention to receive guidance may be a Peoplevi Casey,P48g f act
P.2d 1014 (Colo. 1997).

Conduct violating this rule in conjunction with oth
disbarment. People v. Bennett, 843 P.2d 1385 (Colo. 1993).

Rule 5.3.Responsibilities Regarding Nonlawyer Asstants

With respect to nonlawyers employed or retained by or associated with a lawyer:

(a)a partner, and a lawyer who individually or together with other lawyers possesses comparable
managerial authority in a |l awrgrmhatbhalthemgken haas
measures giving reasonabl e assurance that the per
obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts
to ensure that the person6s conduct is compatible

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the
Rules of Professional Conduct if engaged in by a laifye

Mt he | awyer orders or, with the knowledge of t
or
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2t he | awyer is a partner or has comparabl e mar
person is employed, or has direct supervisoriia@ity over the person, and knows of the conduct at a
time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1,G0i@éentg1]
and [2] amended, and Comments [3] and [4] added, effective April 6, 2016

COMMENT

[1] Paragraph (a) requires lawyers with managerial authority within a law firm to make reasonable efforts
to ensure that the firm has in effect measures giving reasoasséurance that nonlawyers in the firm and
nonlawyers outside the firm who work on firm matters act in a way compatible with the professional obligations of
the lawyer. See Comment [6] to Rule 1.1 (retaining lawyers outside the firm) and Commentyld IR
(responsibilities with respect to lawyers within a firm). Paragraph (b) applies to lawyers who have supervisory
authority over such nonlawyers within or outside the firm. Paragraph (c) specifies the circumstances in which a
lawyer is responsible fahe conduct of such nonlawyers within or outside the firm that would be a violation of the
Rules of Professional Conduct if engaged in by a lawyer.

[2] Lawyers generally employ assistants in their practice, including secretaries, investigators, éav stud
interns, and paraprofessionals. Such assistants, whether employees or independent contractors, act for the lawyer in
rendition of the | awyerds professional services. A | aw
supervision concerniniipe ethical aspects of their employment, particularly regarding the obligation not to disclose
information relating to representation of the client, and should be responsible for their work product. The measures
employed in supervising nonlawyers shoulkktaccount of the fact that they do not have legal training and are not
subject to professional discipline.

Nonlawyers Outside the Firm

[3] A lawyer may use nonlawyers outside the firm to assist the lawyer in rendering legal services to the
client. Examtes include the retention of an investigative or paraprofessional service, hiring a document
management company to create and maintain a database for complex litigation, sending client documents to a third
party for printing or scanning, and using an Inetibased service to store client information. When using such
services outside the firm, a lawyer must make reasonable efforts to ensure that the services are provided in a manner
that is compatible with the | afihsebligaton vallrdepéne apsntien a | obl i
circumstances, including the education, experience and reputation of the nonlawyer; the nature of the services
involved; the terms of any arrangements concerning the protection of client information; and the letfsicahd
environments of the jurisdictions in which the services will be performed, particularly with regard to confidentiality.
See also Rules 1.1 (competence), 1.2 (allocation of authority), 1.4 (communication with client), 1.6 (confidentiality),
5.4(a)(professional independence of the lawyer), and 5.5(a) (unauthorized practice of law). When retaining or
directing a nonlawyer outside the firm, a lawyer should communicate directions appropriate under the circumstances
to give reasonable assurance thattten | awyer 6s conduct is compatible with
lawyer.

[4] Where the client directs the selection of a particular nonlawyer service provider outside the firm, the
lawyer ordinarily should agree with the client concerning tloeation of responsibility, as between the client and
the lawyer, for the supervisory activities described in Comment [3] above relative to that provider. See Rule 1.2.
When making such an allocation in a matter pending before a tribunal, lawyers &l past have additional
obligations that are a matter of law beyond the scope of these Rules.

ANNOTATION
Lawreviews.For articl e, AiThe Duty of Loyalty and Prepara
( November 2005). For cart iThlegy, Malyn BestLiegatli, vdBuTadtrie The
Law. 43 (January 2006) . For article, AThe NiowseRul es of
Counsel 0, see 36 Col o. Law. 71 ( Nov e nteélewRR&&O7 ) . For ar i
Professional Conducto, see 37 Colo. Law. 47 (October 2

This rule does not apply to attorney special advocatek re Redmond, 131 P.3d 1167 (Colo. App. 2005)
(decided prior to 2007 repeal and readoption of the Colorado rules ebpimial conduct).
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Attorney violated section (b)by failing to superviseneat t or ney empl oyeeds wor k on

to ensure that it was sufycient to satisfy his professi
employee was dofregarding other matters. People v. Calvert, 280 P.3d 1269 (Colo. O.P.D.J. 2011).
Conduct violating this rule in conjunction with oth

disbarment. People v. Calvert, 280 P.3d 1269 (Colo. O.P.D.J. 2011).

Rule 5.4.Professional Independence of a Lawyer

@A | awyer or |l aw yrm shall not share | egal f ec

(1)an agreement by a | awyer with the | awyeros yr
payment of money, over areasomablper i od of ti me after the | awyer 6s
one oOor more speciyed persons;

(2a | awyer who undertakes to complete unyni shec

to the estate of the deceased lawyer that proportioredbthl compensation which fairly represents the
services rendered by the deceased lawyer;

(3) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may,
pursuant to the provisions of Rule 1.17, pay to the estate or otheseatative of that lawyer the
agreeaupon purchase price;

4a | awyer or law yrm may include nonl awyer emg
even though the plan i s -Bharmgalrangementydndl e or i n part
(5) alawyermay sharecowda war ded | egal fees with a nonproyt

retained or recommend employment of the lawyer in the matter.

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the
partnership consist difie practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render

|l egal services for another to direct or regul ate
services.

(d) A lawyer shallnot practice with or in the form of a professional company, if

(MDA nonl awyer owns any interest therein, except

lawyer may hold the stock or interest of the lawyer for a reasonable time during adiionistia

(2) A nonlawyer has the right to direct or control the professional judgment of a lawyer.

(e) A lawyer shall not practice with or in the form of a professional company except in
compliance with C.R.C.P. 265.

(f) For purposes of this Rulefian o n | a wy e r @ lawyerovhauhdsébsen disbarred,q2)
lawyer who has been suspended and who must petition for reinstatemangw8gr who has been
immediately suspended pursuant to C.R.C.P. 251.8 or 251.20(d)ladyer who is on inactivetatus
pursuant to C.R.C.P. 227(A)(6), or (5) a lawyer who, for a period of six months or more, has been (i)
disability inactive status pursuant to C.R.C.P. 251.23 ospended pursuant to C.R.C.P. 251.8.5,
227(A)(4), 260.6, or 251.8.6.

Source: Entire rule amended and adopted June 12, 1997, effective July 1, 1997; entire Appendix repealed
and readopted April 12, 2007, effective January 1, 2008; (d) amended and (e) and (f) added and Comment amended
and effective February 26, 2009.

COMMENT
[1] Theprovisions of this Rule express traditional limitations on sharing fees. These limitations are to
protect the | awyerodés professional i ndependence of judg!

lawyer should not aid or encourage a nonlavgesractice law, the lawyer should not practice law or otherwise
share legal fees with a nonlawyer. This does not mean, however, that the pecuniary value of the interest of a
deceased | awyer in the | awyer 6s vyersm adre porra cstpiecce ymneady prea
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the | awyerds spouse osrhahreiinrgs .r eltni rle nkeen tmapnlnaenrs, opfr oay tl awy

nonl awyer ofyce employees are not i mproper. wWithese | i mi:
nonlawyers are permissible since they do not aid or encourage nonlawyers to practice law. Where someone other
than the client pays the | awyeroés fee or salary, or rei
modi fy t he atioatwthediedtsAs stdied in garagraph (c) such arrangements should not interfere with
the | awyerés professional judgment on behalf of the | a\
of such arrangements to the client; and if thedy er or c¢l i ent bel i eves that the ef

representation has been or will be impaired thereby, the lawyer should take proper steps to withdraw from
representation of the client.

[2] To assist a lawyer in preserving independence, a nuailm®urses are available, For example, a
lawyer may practice law in the form of a professional company, if in doing so the lawyer complies with all
applicable rules of the Colorado Supreme Court. Although a lawyer may be employed by a business oorporatio

with nonl awyers serving as directors or ofycers, and t|
policy, a | awyer must decline to accept direction of t|
Vari ous t yp e sesadadninsgrad by lroards ofalifegtars composed of lawyers and nonlawyers. A

lawyer should not accept employment from such an organization unless the board sets only broad policies and there

is no interference in the relationship of the lawyer andrtizidual client the lawyer serves. Where a lawyer is

empl oyed by an organization, a written agreement that
organization and provides for the | awyentisunderstahdingende n c «
as to their respective roles. Although other innovations in the means of supplying legal counsel may develop, the
responsibility of the | awyer to maintain the | awyeroés |
professim must insure that changing circumstances do not result in loss of the professional independence of the

lawyer.

[BJAs part of the | egal professionds commitment to t|
available to all, lawyersareemair aged t o cooperate with qualiyed | egal a
legal services. Participation should at all times be in accordance with the basic tenets of the profession:
independence, integrity, competence, and devotion to the isteféadividual clients. A lawyer so participating
should make certain that a relationship with a qualiye:
| awyerbés independent professional rne A lavg/er shouldavoid on o f t h«
situations in which ofycials of the organization who al

in which legal services are performed for individual members, and should also avoid situations in which

consideréions of economy are given undue weight in determining the lawyers employed by an organization or the

|l egal services to be performed for the member or beney
lawyer interested in maintaining the histatriaditions of the profession and preserving the function of a lawyer as a

trusted and independent advisor to individual members of society should carefully assess those factors when

accepting employment by, or otherwise participating in, a particulargua d | e g a | assistance org
while so participating should adhere to the highest professional standards of effort and competence.

ANNOTATION

Annot at oRufe$.4is gnila to Rule 5.4 as it existed prior to the 2007 repeal and resdofte
Colorado rules of professional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.

Transferring various ownhership interests to | awyer
were not maragers warranted suspension of one year and a daguspension appropriate because attorney made
misrepresentations and was dishonest in such transfers. People v. Reed, 942 P.2d 1204 (Colo. 1997).

Motion to dismiss should have been denied on the basis thajoint venturer cannot shield itself from
liability on the grounds that the joint venture was prohibited by this rule of professional conductBebo
Constr. Co. v. Mattox & O6Brien, 998 P.2d 475 (Col o. Aj

An attorney6s at teswih nonlawgersis prafessional nasgoaduct. People v. Easley,

956 P.2d 1257 (Colo. 1998).

Conduct violating this rule in conjunction with oth

suspensionPeople v. Easley, 956 P.2d 1257 (Colo. 1998).
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Rule 5.5 Unauthorized Practice of Law; Multijurisdictional Practice of Law

(a) A lawyer shall not:

(1) practice law in this jurisdiction without a license to practice law issued by the Colorado
Supreme Court unless speciyc.&P.I205ordaderdtar tribaldeavd by C.

(2) practice law in a jurisdiction where doing so violates the regulations of the legal profession in
that jurisdiction;

(3) assist a person who is not authorized to practice law pursuant to subpart (a) of thistiule
performance of any activity that constitutes the unauthorized practice of law; or

(4) allow the name of a disbarred lawyer or a suspended lawyer who must petition for
reinstatement to remain in the yrm name.

(b) A lawyer shall not employ, assaté professionally with, allow or aid a person the lawyer
knows or reasonably should know is a disbarred, suspended, or on disability inactive status to perform the

foll owing on behalf of the | awyerds client:

(1) render legal consultation or advice te ttient;

(2appear on behalf of a client in any hearing ¢
arbitrator, medi at or , court, public agency, refer

(3) appear on behalf of a client at a depositiontber discovery matter;

(4) negotiate or transact any matter for or on behalf of the client with third parties;

(5) otherwise engage in activities that constitute the practice of law; or

(6) receive, disburse or otherwise handle client funds.

(c) Subject to the limitation set forth below in paragraph (d), a lawyer may employ, associate
professionally with, allow or aid a lawyer who is disbarred, suspended (whose suspension is partially or
fully served), or on disability inactive status to perfoeaaarch, drafting or clerical activities, including
but not limited to:

(1) legal work of a preparatory nature, such as legal research, the assemblage of data and other
necessary information, drafting of pleadings, briefs, and other similar documents;

(2) direct communication with the client or third parties regarding matters such as scheduling,
billing, updates, conyrmation of receipt or sendi

(3) accompanying an active member in attending a deposition or ascerery matter for the
limited purpose of providing assistance to the lawyer who will appear as the representative of the client.

(d) A lawyer shall not allow a person the lawyer knows or reasonably should know is disbarred,
suspended, or on disabilityactive status to have any professional contact with clients of the lawyer or of
the | awyerbés yrm unless the | awyer:

(1) prior to the commencement of the work, gives written notice to the client for whom the work
will be performed that the disbarredsarspended lawyer, or the lawyer on disability inactive status, may
not practice law; and

2retains written notiycation for no | ess than

(e) Once natice is given pursuant to C.R.C.P. 251.28 or this Rutenthadditional notice is
required.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1,(2J{Q%
amended, and Comment [1] amended, effective April 6, 2016

COMMENT
[l]The deynition of t hhedbylawand varesfrora éne jurisdiction t® anetlset. Bab | i s
order to protect the public, persons not admitted to practice law in Colorado cannot hold themselves out as lawyers
in Colorado or as authorized to practice law in Colorado. Rule 5.5(a)(1) reesgha C.R.C.P. 204 and C.R.C.P.
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205 permit lawyers to practice law in accordance with their terms in Colorado without a license from the Colorado
Supreme Court. Lawyers may also be permitted to practice law within the physical boundaries of thetlstate, wi
such a license, where they do so pursuant to Federal or tribal law. Such practice does not constitute a violation of the
general proscription of Rule 5.5(a)(1).
[2] Paragraph (a)(3) does not prohibit a lawyer from employing the services of pasajmdds and
delegating functions to them, so long as the lawyer supervises the delegated work and retains responsibility for their
work. See Rule 5.3. Likewise, it does not prohibit lawyers from providing professional advice and instruction to
nonlawyersvxh ose empl oyment requires knowledge of | aw; for e
commercial institutions, social workers, accountants and persons employed in governmental agencies. In addition, a
lawyer may counsel nonlawyers who wistptoceed pro se.
[3] A lawyer may employ or contract with a disbarred, suspended lawyer or a lawyer on disability inactive
status, to perform services that a law clerk, paralegal or other administrative staff may perform so long as the lawyer
directly spervises the work. Lawyers who are suspended but whose entire suspension has been stayed may engage
in the practice of law, and the portion of the Rule limiting what suspended lawyers may do does not apply.
[4] The name of a disbarred lawyer or a suspédridwyer who must petition for reinstatement must be
removed from the yrm name. A | awyer wil!/l be assisting |
remove such name.
[5] Disbarred, suspended lawyers or lawyers on disability inactesstnay have contact with clients of
the licensed lawyer so long as such lawyer and the licensed lawyer provide written notice to the client that the
lawyer may not practice law. Written notice to the client shall include an advisement that the personh gnzsy
advice or engage in any other conduct considered the practice of law. Proof of service shall be maintained in the
licensed |l awyerdés yle for a minimum of two years.
[6(]Separate and apart from the di stoanmotrtepdacticedawstiee nde d
licensed lawyer who employs or hires such person has an obligation to directly supervise that individual.

ANNOTATION

Lawreviews.For arti cl e, ANegotiations and the Unauthoriz
(1999 . For comment, Alncreasing Access to Justice: Expan
ServicestoLow ncome Col oradanso, see 72 U. Colo L. Rev. 459
Practice of Law by Notawyer Assistass 6, see 32 Colo. Law. 27 (March 2003).
Professional Conduct-HoBsgniCpoaantel Ghasmges3BofCol n. Law.

Annot at oRufes.5is ginila to Rule 5.5 as it existed prior to the 2@peal and readoption of the
Colorado rules of professional conduct. Relevant cases construing that provision have been included in the
annotations to this rule.

An attorneybs appearance as counsel of reamadard in nu
suspension constituted conduct involving the unauthorized practice of laweople v. Kargol, 854 P.2d 1267
(Colo. 1993).

An attorney who is suspended for failure to comply with Continuing Legal Education (CLE)
requirements is barred from practicing law under this rule and C.R.C.P. 241.21 (d), the same as if the attorney
had been suspended following a disciplinary proceeding. Continuing to practice law after such an administrative
suspension warranted an additionalmi8nth suspension. People v. Jsbin, 946 P.2d 469 (Colo. 1997).

Publ i ¢ c e n sheregalthouglstheiatyomely failed to notify opposing counsel and appeared in
one hearing after i mposition of the suspension, the at!/i
requesth t he client, it did not result in any harm to the
appearance. People v. Pittam, 917 P.2d 710 (Colo. 1996).

Public censure appropriate for practicing law while suspended where 90ay suspensiorended four
years before the unauthorized practice and where the attorney never applied for reinstatemefiteople v.
Cain, 957 P.2d 346 (Colo. 1998).

Suspension of one year and one day warrantedn | i ght of the seriousness of
conjunction with his noncooperation in the disciplinary proceedings and his substantial experience in the practice of
law. People v. Clark, 900 P.2d 129 (Colo. 1995).

Conduct violating this rule, in conjustéyti on with ot
disbarment where the attorney continued to practice law while on suspension, repeatedly neglecting his clients and
failing to take reasonable steps to protect clientso6 i

147



Conduct violatingthisrul e i n conjunction with other rules of pr
justify public censure. People v. Newman, 925 P.2d 783 (Colo. 1996).
Conduct violating this rule in conjunction with oth
suspensionPeople v. Johnson, 946 P.2d 469 (Colo. 1997); People v. Swarts, 239 P.3d 441 (Colo. O.P.D.J. 2010).
Conduct violating this r ubwherestiormheycontiaued to grasticglaws t i fy di
when under suspension. People v. Redman, 902 P.2(C882 1995); People v. Ebbert, 925 P.2d 274 (Colo.
1996).
Counsel violated this rule by allowing his nodawyer wife to conduct initial client interviews and to
counsel clients concerning appropriate actions to take while in bankruptcy proceedingsc®hjanction with
violation of other disciplinary rules was sufycient to
1997).
Conduct violating this rule in conjunction with oth
disbarment. Peopé v. Steinman, 930 P.2d 596 (Colo. 1997); People v. Holmes, 955 P.2d 1012 (Colo. 1998); In re
Hugen, 973 P.2d 1267 (Colo. 1999); People v. Mason, 212 P.3d 141 (Colo. O.P.D.J. 2009); People v. Zodrow, 276
P.3d 113 (Colo. O.P.D.J. 2011); People v. Calvé@®, 2.3d 1269 (Colo. O.P.D.J. 2011); People v. Kolhouse, 309
P.3d 963 (Colo. O.P.D.J. 2013); People v. Randolph, 310 P.3d 293 (Colo. O.P.D.J. 2013); People v. McNamara, 311
P.3d 622 (Colo. O.P.D.J. 2013).

Cases Decided Under Former DR-301.

Lawreviews.For arti cl e, APotenti al Liability for Lawyers
1243 (1983). For formal opinion of the Colorado Bar Association Ethics Committee on Collaboration with
Non-Lawyers in the Preparation and Marketing of Estate Plannirmgients, see 19 Colo. Law. 1793 (1990).

License to practice law assures public thahe lawyer who holds the license will perform basic legal
tasks honestly and without undue delay, in accordance with the highest standards of professional conduct. People
Dixon, 621 P.2d 322 (Colo. 1981).

Public expects appropriate discipline for professional misconduciThe public has a right to expect that
one who engages in professional misconduct will be disciplined appropriately. People v. Dixon, 621 P.2db322 (Co
1981).

Services of an attorney not licensed in Coloradare compensable as attorney fees where no court
appearances made and the work performed consisted of obtaining a variance from a municipal zoning code. Catoe v.
Knox, 709 P.2d 964 (Colo. App. &9).

Consulting services performed by an-ofistate lawyer do not constitute unauthorized practice of law and
therefore may be compensated as attorney fees. Dietrich Corp. v. King Res. Co., 596 F.2d 422 (10th Cir. 1979).

Evi dence s uf yogeiyamamsuspensionPeapls ¢xiref. MacFarlane v. Boyls, 197 Colo. 242,

591 P.2d 1315 (1979).

Suspended attorney must demonstrate rehabilitationThe actions of a suspended attorney who took part
in a complex real estate transaction and engaged inrdb&qge of law by representing, counseling, advising, and
assisting a former client warranted suspension until he demonstrates by clear and convincing evidence that (1) he
has been rehabilitated; (2) he has complied with and will continue to comply hattpétable disciplinary orders
and rul es; and (3) he is competent and yt to practice |

Permitting law clerk to render legal advice to clientsconstitutes aiding a nonlawyer in the unauthorized
prectice of law. People v. Felker, 770 P.2d 402 (Colo. 1989).

Lawyerds review of Iliving trusts which were sold by
unauthorized practice of law.Although suspension is generally prescribed for this type aduwdnweighing
factors in mitigation against the seriousness of the conduct, public censure is an appropriate sanction in this case.

People v. Volk, 805 P.2d 1116 (Colo. 1991); People v. Laden, 893 P.2d 771 (Colo. 1995).

The counseling and sale of livingrusts by nonlawyers constitutes the unauthorized practice of law.
Lawyerés review of living trusts that were sold by nonl
practice oflaw. Ssmont h suspension held jaggtriayadiing flaict ocasenlcée
motive, multiple offenses, and refusal to acknowledge the wrongful nature of such conduct. People v. Cassidy, 884
P.2d 309 (Colo. 1994).

Attorneybds practice of | aw whil e oagticeohlavdeopleve st at us
Cassidy, 884 P.2d 309 (Colo. 1994).
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Attorneyods continued practi ce o fwithnaeifortwto wihdauptbender an

legal practice, and the failure to take action to protect the legal interests ofth@adty 6 s cl i ent s, warr al
disbarment. People v. Wilson, 832 P.2d 943 (Colo. 1992).
Publ i ¢ c e n whereattoiney ailed tp attdnd to bankruptcy proceeding and scheduled meetings,

failed to timely yle pl eadieaya®engagain unathgized maetegoflam d al | o
People v. Fry, 875 P.2d 222 (Colo. 1994).
Attorney who continued to practice law while under suspension but did not harm any client was
suspendedAttorney had been suspended from practice for three ydwses the court imposed an additional
threeyear suspension. People v. Ross, 873 P.2d 728 (Colo. 1994).
Conduct violating this r uPeoplesvuMagyc7B9Pr2tl 188 (Coloj 1990). i f y s u
Continuing to practice law while suspended isonduct justifying disbarment. People v. James, 731
P.2d 698 (Colo. 1987).
Conduct violating this rule in conjunction with oth
disbarment. People v. Pilgrim, 802 P.2d 1084 (Colo. 1990); People v. Mannix, 2861285 (Colo. 1997); People
v. Madigan, 938 P.2d 1162 (Colo. 1997).
Conduct violating this r ulPeoplswBegmdare653P.2d402(Colst i fy di
1982); People v. Rice, 728 P.2d 714 (Colo. 1986).

Rule 5.6.Restrictions on Rightto Practice

A lawyer shall not participate in offering or making:

(a) a partnership, shareholders, operating, employment, or other similar type of agreement that
restricts the right of a lawyer to practice after termination of the relationship, excaegteement
concerning beneyts wupon retirement; or

(b)an agreement in which a restriction on the | ¢
a client controversy.

Source:(a) and Comment amended and adopted June 12, 1997, effective D88y 1lentire Appendix
repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT
[l1An agreement restricting the right of | awyers to |
professional autonomy but also limits the freedoruligints to choose a lawyer. Paragraph (a) prohibits such
agreements except for restrictions incident to provisi

[2] Paragraph (b) prohibits a lawyer from agreeing not to represent other personsiéction with
settling a claim on behalf of a client.

[3] This Rule does not apply to prohibit restrictions that may be included in the terms of the sale of a law
practice pursuant to Rule 1.17.

ANNOTATION
Law reviews. For formal opinion of the Qorado Bar Association Ethics Committee on Practice
Restrictions in Settlement Agreements, see 22 Colo. La:

Col o. Law. 53 (Decemb@ompRétOe )AgrFeoe manttd cil mwG&(Nmena d o o, S
2011).

Rule 5.7.Responsibilities Regarding Lawrelated Services

(a) A lawyer shall be subject to the Rules of Professional Conduct with respect to the provision of
law-r el at ed services, as d-ehtedsdices ate ppadecagr aph (b)), i f
by the | awyer in circumstances that are not
services to clients; or
(2) in other circumstances by an entity controlled by the lawyer individually or with others if the
lawyer fails totake reasonable measures to assure that a person obtaining-taktad services knows
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that the services are not legal services and that the protections of théaglgt relationship do not
exist.

)The texml dat ad s er vicestha mightreasonablg e pesfermed in
conjunction with and in substance are related to the provision of legal services, and that are not prohibited
as unauthorized practice of law when provided by a nonlawyer.

Source: Entire Appendix repealed and depted April 12, 2007, effective January 1, 2008; Comment [9]
amended and effective November 6, 2008.

COMMENT

[1] When a lawyer performs lavelated services or controls an organization that does so, there exists the
potential for ethical problems. Pripal among these is the possibility that the person for whom theciated
services are performed fails to understand that the services may not carry with them the protections normally
afforded as part of the clietawyer relationship. The recipient tife lawrelated services may expect, for example,
that the protection of <c¢lient conydences, prohibitions
obligations of a lawyer to maintain professional independence apply to the proVitenrelated services when
that may not be the case.

[2] Rule 5.7 applies to the provision of laelated services by a lawyer even when the lawyer does not
provide any legal services to the person for whom therédated services are performed and thibethe
law-r el ated services are performed through a | aw yrm or &
which all of the Rules of Professional Conduct apply to the provision efdéated services. Even when those
circumstances do nekist, however, the conduct of a lawyer involved in the provision oftdated services is
subject to those Rules that apply generally to lawyer conduct, regardless of whether the conduct involves the
provision of legal services. See, e.g., Rule 8.4.

[3] When lawrelated services are provided by a lawyer under circumstances that are not distinct from the
| awyerés provision of |legal s e r vrelated services mustladheratothe t he |
requirements of the Rules of Pre$tonal Conduct as provided in paragraph (a)(1). Even when thelated and
legal services are provided in circumstances that are distinct from each other, for example through separate entities
or different support st aPfofessionaltConduat afplly te the lawer gsprovidedtinh e Ru |l
paragraph (a)(2) unless the lawyer takes reasonable measures to assure that the recipientrefatexlaarvices
knows that the services are not legal services and that the protections @rthlawlyer relationship do not apply.

[4] Law-related services also may be provided through an entity that is distinct from that through which the
| awyer provides | egal services. I f the | awpeationsj ndi vi du:
the Rule requires the lawyer to take reasonable measures to assure that each person using the services of the entity
knows that the services provided by the entity are not legal services and that the Rules of Professional Conduct that
relate tothe clientl awyer rel ationship do not apply. A | awyerds co
operation. Whether a lawyer has such control will depend upon the circumstances of the particular case.

[5] When a clierdawyer relationsip exists with a person who is referred by a lawyer to a separate
law-related service entity controlled by the lawyer, individually or with others, the lawyer must comply with Rule
1.8(a).

[6] In taking the reasonable measures referred to in paragrdPhtaassure that a person using
law-r el at ed services understands the practical effect or
Conduct, the lawyer should communicate to the person receiving thel@ed services, inamaneu f yci ent t o
assure that the person understands the signiycance of |
entity will not be a clienrtawyer relationship. The communication should be made before entering into an agreement
for providon of or providing lawrelated services, and preferably should be in writing.

[7] The burden is upon the lawyer to show that the lawyer has taken reasonable measures under the
circumstances to communicate the desired understanding. For instance stcsaptliuser of lawelated services,
such as a publicly held corporation, may require a lesser explanation than someone unaccustomed to making
distinctions between legal services and-lafated services, such as an individual seeking tax advice from a
lawyeraccountant or investigative services in connection with a lawsuit.

[8] Regardless of the sophistication of potential recipients ofédated services, a lawyer should take
special care to keep separate the provision ofridated and legal sengs in order to minimize the risk that the
recipient will assume that the langlated services are legal services. The risk of such confusion is especially acute
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when the lawyer renders both types of services with respect to the same matter. Undercsomséaaices the legal

and lawrelated services may be so closely entwined that they cannot be distinguished from each other, and the
requirement of disclosure and consultation imposed by paragraph (a)(2) of the Rule cannot be met. In such a case a
lawyerwi | be responsible for assuring that both the | awye.]
nonlawyer employees in the distinct entity that the lawyer controls complies in all respects with the Rules of

Professional Conduct.

[9] A broad range of economic and other interests of clientsimay s er ved by | awyer sé enc
delivery of lawrelated services. Examplesof lawe | at ed services include providing
planning, accounting, trust services, real estatmseling, legislative lobbying, economic analysis, social work,
psychological counseling, tax preparation, and patent, medical or environmental consulting.

[10] When a lawyer is obliged to accord the recipients of such services the protections ofullessbd
apply to the clientawyer relationship, the lawyer must take special care to heed the proscriptions of the Rules
addressing conpict of interest (Rules 1.7 through 1.11,
scrupulouslyadar e to the requirements of Rule 1.6 relating to
promotion of the lawrelated services must also in all respects comply with Rules 7.1 through 7.3, dealing with
advertising and solicitation. In that regard, lawysteuld take special care to identify the obligations that may be
i mposed as a result of a jurisdictionbs decisional I aw,

[11] When the full protections of all of the Rules of Professional Conduct do not apply to the provision of
law-related services, prciples of law external to the Rules, for example, the law of principal and agent, govern the
legal duties owed to those receiving the services. Those other legal principles may establish a different degree of
protection for the recipient with respectdico nydenti al ity of information, conpic
business relationships with clients. See also Rule 8.4 (Misconduct).

ANNOTATION
Law reviews.For articl e, ifiThe New Rules of P r-Hofise s si onal C
Counseb, see 36 Colo. Law. 71 (November 2007).

PUBLIC SERVICE
Rule 6.1.Voluntary Pro Bono Publico Service

Every lawyer has a professional responsibility to provide legal services to those unable to pay. A

| awyer should aspire poorkeoderpabl leastegdlt ysdowir
this responsibility, the lawyer should:

@provide a substanti al maj ority of the yfty hc
fee to:

(1) persons of limited means or

(2) charitabk, religious, civic, community, governmental and educational organizations in matters
that are designed primarily to address the needs of persons of limited means; and

(b) provide any additional legal or public services through:

(1) delivery of legal srvices at no fee or a substantially reduced fee to individuals, groups or
organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable,
religious, civic, community, governmental and educational organizationatiers in furtherance of their
organi zational purposes, where the payment of st a
organi zationb6s economic resources or would be oth

(2) delivery of legal services at a substantially ieztlifee to persons of limited means; or

(3) participation in activities for improving the law, the legal system or the legal profession.

In addition, a | awyer should voluntarily contr
legal servicesa persons of limited means.

Where constitutional, statutory or regulatory restrictions prohibit government and public sector
lawyers or judges from performing the pro bono services outlined in paragraphs (a)(1) and (2), those
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i ndi vi dual seirprio bond pdblich tedpgnsitility bylperforming services or participating in
activities outlined in paragraph (b).

Source:Entire rule repealed and readopted November 2, 1999, effective January 1, 2000; Comment
amended and effective November 23, 208&jre Appendix repealed and readopted April 12, 2007, effective
January 1, 2008 omment [8A] added, Recommended Pro Bono Policy for Coloratitolse Legal Departments
added, effective April 6, 2016

COMMENT

[1] Every lawyer, regardless of professiopadminence or professional workload, has a responsibility to
provide legal services to those unable to pay. Indeed, the oath that Colorado lawyers take upon admittance to the Bar
requires that a | awyer will n e @ rayself, the @yise af the defénsetessorany ¢ 0 |
oppressed. 0 In some years a | awyer may render greater ¢
the course of his or her legal career, each lawyer should render on average per year, the moutsesetfforth in
this Rule. Services can be performed in civil matters or in criminal or-gtiagnal matters for which there is no
government obligation to provide funds for legal representation, such asgpesttion death penalty appeal cases.

[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services that exists among persons of
limited means by providing that a substantial majority of the legal services rendered annually to the disadvantaged
be furnished without fee or expatibn of fee. Legal services under these paragraphs consist of a full range of
activities, including individual and class representation, the provision of legal advice, legislative lobbying,
administrative rule making and the provision of free traininmentoring to those who represent persons of limited
means.

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those who qualify for
participation in programs funded by t he Ladgahl Services
resources are slightly above the guidelines utilized by such programs but nevertheless, cannot afford counsel. Legal
services can be rendered to individuals or to organi zaf
food pantriestat serve those of | imited means. The term fAgover
to, public protection programs and sections of governmental or public sector agencies.

[4] Because service must be provided without fee or expectatiee ahe intent of the lawyer to render
free legal services is essential for the work performed to fall within the meaning of paragraphs (a)(1) and (2).

Accordingly, services rendered cannot be considered pro bono under paragraph (a) if an anticiigated fee

uncoll ected, but the award of statutory | awyersé fees |
such services from inclusion under this section. Lawyers who do receive fees in such cases are encouraged to
contribute an appropriateopr t i on of such fees to organizations or pr oj

B]Whil e it is possible for a lawyer to fulyl!]l t he a
exclusively through activities described in paragraphs (a)@d.)2n to the extent that any hours of service remain
unfulylled, the | awyer may satisfy the remaining commi:

[6] Paragraph (b)(1) includes the provision of certain types of legal services tovthase incomes and
ynanci al resources place them above | imited means. It

reduced fee for services. Examples of the types of issues that may be addressed under this paragraph include First
Amendmentlaims, Title VII claims and environmental protection claims. Additionally, a wide range of
organizations may be represented, including social service, medical research, cultural and religious groups.

[7] Paragraph (b)(2) covers instances in which lagggree to and receive a modest fee for furnishing
legal services to persons of limited means. Acceptance of court appointments in which the fee is substantially below
a |l awyerds usual rate is encouraged under this section.

[8] Paragraph (b)(3) recogniz¢he value of lawyers engaging in activities that improve the law, the legal
system or the legal profession. Serving on bar association committees, serving on boards of pro bono or legal
services programs, taking part in Law Day activities, acting astimomng legal education instructor, a mediator or
an arbitrator and engaging in legislative lobbying to improve the law, the legal system or the profession are a few
examples of the many activities that fall within this paragraph.

[BA] Government orgaumitions are encouraged to adopt pro bono policies at their discretion. Individual
government attorneys should provide pro bono | egal ser)
internal rules and policies. For further information, see thler@do Bar Association Voluntary Pro Bono Public
Service Policy for Government Attorneys, Suggested Program Guidelin€gl@@ado Lawyer79 (July 2000).
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[9] Because the provision of pro bono services is a professional responsibility, it is the alditiical
commitment of each lawyer. However, in special circumstances, such as death penalty cases and class action cases,

it is appropriate to allow collective satisfaction by
when it is not éasible for a lawyer to engage in pro bono services. At such times a lawyer may discharge the pro
bono responsibility by providing ynancial support to ol
means. Such yna n creasohablgeguyvalenttd thewvdiue of the hodrseof service that would have

otherwise been provided.
[10] Because the efforts of individual lawyers are not enough to meet the need for free legal services that
exists among persons of limited means, theegowment and the profession have instituted additional programs to
provide those services. Every |l awyer should ynancially
pro bono services or making ynasmafeasblee.contri buti ons whe
[11] The responsibility set forth in this Rule is not intended to be enforced through disciplinary process.

Recommended Model Pro Bono Policy for Colorado Licensed Attorneys and Law Firms

Preface.Providing pro bono legal services terpons of limited means and organizations serving persons
of limited means is a core value of Colorado licensed attorneys enunciated in Colorado Rule of Professional
Conduct 6.1. Adoption of a |l aw yrm pr dvalbeandasspre!| i cy wi | |
attorneys of the yrm that their pro bono work is val ueft
The Colorado Supreme Court has adopted the following recommended Model Pro Bono Policy that can be
modi yed to meet thgrmeedRedferiemdiesi ddual maaw to provi si
yrm setting. Adoption of such a policy is entirely vol
At the least, a pro bono policy would:
(1) clearly set forth an aspirational goal for attorneys, as well as the nafriv@urs for which billable
credit wildl be awarded for yrms that operate on a bill
at least 50 hours per attorney per year, which mirrors the aspirational goal set out in Rule 6.1);
(2) demongtate that pro bono service will be positively considered in evaluation and compensation
decisions; and
(3) include a description of the processes that will be used to match attorneys with projects and monitor pro
bono service, including trackingprobohjo ur s spent by | awyers and others in
The Colorado Supreme Court will recognize those yrn
by adopting a policy that includes:
(1) an annual goal of performing 50 hours of pro bono legal servieath Colorado licensed attorney in
t h e vy rrated forppariime attorneys, primarily for persons of limited means and/or organizations serving

persons of | imited means consistent with thBenodeynition
Policy; and

(2)a statement that the yrm will value at | east 50 h
licensed attorney in the yrm, for all/l purposes of attol
t h e vy rsmompensatee client representation.

The Colorado Supreme Court will also recognize on a
voluntarily advise the Court by February 15 that their attorneys, on average, during the previous calendar year,
performed50 hours of pro bono legal service, primarily for persons of limited means or organizations serving
persons of | imited means consistent with the deynition
Policy.

Table of Contents

I. Introduction
II. Firm Pro Bono Committee/Coordinator
. Pro Bono Services Deyned
IV. Firm Recognition of Pro Bono Service

A. Performance Review and Evaluation

B. Credit For Pro Bono Legal Work
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A. Approval of Pro Bono Matters

B. Opening a Pro Bono Matter
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C. Pro Bono Engagement Letter
D.Stafyng of Pro Bono Matters
E. Supervision of Pro Bono Matters
F. Professional Liability Insurance
G. Paralegal Pro Bono Opportunities
H. Disbursements in Pro Bono Matter
I. Attorneys Fees in Pro Bono Matters
J. Departing Attorneys
VI. CLE Credit for Pro Bono Work
A. Amount of CLE Credit
B. How to Obtain CLE Credit
References
A. Preamble to the Colorado Rules of Professional Conduct
B. Colorado Rule of Professional Carad 6.1
C. Chief Justice Directive 981, Costs for Indigent Persons Civil Matters
D. Colorado Rule of Civil Procedure 260.8
E. Colorado Rule of Civil Procedure 260.8, Form 8

[. Introduction
The yrm recogni zes t hat ete$pensibilis tp@rsurecttmtmalinaitirensthgve has a u
access to a fair and just | egal system. I n recogni zing

actively participate in some form of pro bono legal representation.
This commitmentnirrors the core principles enunciated in the Colorado Rules of Professional Conduct:

A |l awyer should be mindful of deyciencies in th
that the poor, and sometimes persons who are not poor, cannot afford adegpladssistance.
Therefore, al |l | awyers should devote professional

ensure equal access to our system of justice for all those who because of economic or social

barriers cannot afford or secure adequate legatga. A lawyer should aid the legal profession in

pursuing these objectives and should help the bar regulate itself in the public intefeswyer

should strive to attain the highest level of skill, to improve the law and the legal professian and t
exemplify the | egal professionbds ideals of public s

Preamble, Colorado Rules of Professional Conduct.
The yrm understands there are various ways to provi

selecting among the various probonoopparti t i es, the yrm encourages and expe
and associates or other designation) wil/ devote a mini
or a proportional amount of pro bono hours by attorneys on altermative Kk s chedul es. In fulylli
responsibility, yrm attorneys should provide a substani

to (1) persons of limited means, or (2) charitable, religious, civic, community, governmental artibadlica

organizations in matters which are designed primarily to address the needs of persons of limited means. Rule 6.1.

The yrm strongly believes that this | evel of participat
legal community, agh provides important opportunities to further their professional development.

. Firm Pro Bono Committee/ Coordinator (see suggested ch

The yrm has established a Pro Bono Commthetegrméspon
pro bono policies and procedures. The Pro Bono Committee consists of a representative group of attorneys of the
yrm. I n addition, the yrm has designated a Pro Bono Co

has the following pringial responsibilities:
1. encouraging and supporting pro bono legal endeavors;
2. reviewing, accepting and/or rejecting pro bono legal projects;
3. coordinating and monitoring pro bono legal projects, ensuring, among other things, that appropriate
assstance, supervision and resources are available;
4dproviding periodic reports on the yrmds pro bono a
5. creating and maintaining a pro bono matter tracking system.
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Attorneys are encouraged to seek out pro bono matters that arere§irio them.

** [ Smal | yrms may wish to designate only a Pro Bono
paragraph as follows:i The yr m has designated a Pro Bono Coordinato
administering the ypmédce pumedbd®nadangpotl hem edelasmtde t he next

. Pro Bono Services Deyned
The foremost objective of the yrm pro bono policy i

and the nonproyt organi zatwidrms Rtuh &t 6adsi sTthet lyem, riem oga«
of ways in which the yrmés attorneys and paralegals cal
following, while not intended to be serekxbasstheeyl msct.i

adopting this policy:

A. Representation of Low Income Persondkepresentation of individuals who cannot afford legal
services in civil or criminal matters of importance to a client;

B. Civil Rights and Public Rights Law. Representation or advocacy on behalf of individuals or
organizations seeking to vindicate rights with broad societal implications (class action suits or suits involving
constitutional or civil rights) where it is inappropriate to charge legal fees; and

C. Representation of Charitable OrganizationsRepresentation or counseling to charitable, religious,
civic, governmental, educational, or similar organizations in matters where the payment of standard legal fees would
signiycantl y di mherorganibatianiwigh an emphasisrorn sersice toforganizations designed
primarily to meet the needs of persons of limited income or improve the administration of justice.

D. Community Economic DevelopmentRepresentation of or counseling to mienatrepreeurs and
businesses for community economic development purposes, recognizing that business development plays a critical
role in low income community development and provides a vehicle to help low income individuals to escape
poverty;

E. Administration of Justice in the Court System.Judicial assignments, whether as pro bono counsel, or
a neutral arbiter, or other such assignment, which attorneys receive from courts on a mandatory basis by virtue of
their membership in a trial bar;

F. Law-related Educaton. Legal education activities designed to assist individuals who arelmwne,
at risk, or vulnerable to particular legal concerns or designed to prevent social or civil injustice.

G. Mentoring of Law Students and Lawyers on Pro Bono MattersColorad Supreme Court Rule
260.8 provides that an attorney who acts as a mentor may earn two (2) units of general credit per completed matter
in which he/she mentors a law student. An attorney who acts as a mentor may earn one (1) unit of general credit per
comd eted matter in which he/ she mentors another | awyer.
or in association with the lawyer providing representation to the client of limited means.

Because the following activities, while meritorious,rdii involve direct provision of legal services to the
poor, the yrm wil!/l not count them toward fulyll ment of
services to persons of | imited me anadicipationitenofegalnpr oyt s t |
capacity in a community or volunteer organization; servicestepnbno yt or gani zati ons with su
for legal services as part of their normal expenses; client development woilegabservice on the board of
directors of a community or volunteer organization; bar association activities; afullabte legal work for family

me mber s, friends, or members or staff of the yrm who al

criteria.

IV. Firm Recognition of Pro Bono Servicl see suggested change for small yr ms
A. Performance Review and EvaluatonThe yr m recogni zes that the c¢ommi

personal expenditure of time. I n ackmnowlesdgmeantatdfortnfkeiy:

to meet this expectation will be considered by the yrm

such as yearly evaluations and bonuses where epplicabl

same criteria of performance review and evaluation as those applied teébidlaie work. As with all client work,
there should be an emphasis on effeeffifeeti eculutse fodr yt |
resources.

B. Credit for Pro Bono LegalWork. The yrm will give full credit for a
legal services, and additional hours as approved by the Pro Bono Committee and/or Coordinator, in considering
annual billable hour goals, bonuses and other atigkicriteria based on billable hours.
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**[ Small yrms may wish to only include therhef ol |l owi n
yrm recognizes that the commitment to pro bono involve:
thisc o mmi t ment and to support yrm goals, your pro bono se
performance evaluations and compensation decisions and will be subject to the same criteria of performance review
and evaluation as those applied to clieifiable work. As with all client work, there should be an emphasis on
effective results for teld eccltiievret uasred otfh g rerf yroeiseorutr ceersd ]«

V. Administration of Pro Bono Service( see suggested change for small yr ms |
A. Approval of Pro Bono Matters.The Pro Bono Committee/Coordinator will review all proposed pro
bono legal matters to ensure that:
1.t here is no client or issue conpict or concern;
2.the legal issue raised is not frivolous or untenable;
3.the client dos not have adequate funds to retain an attorney; and
4.the matter is otherwise appropriate for pro bono representation.
All persons seeking approval of a pro bono project must: (1) submit a request identifying the client and
other entity involved; (2)lescribe the nature of the work to be done; and (3) identify who will be working on the
matter . Once the yrm undertakes a pro bono matter, the
paying work.
B. Opening a Pro Bono Matter.lIt is theresponsibility of the attorney seeking to provide pro bono legal
services to complete the conpicts check and open a new
C. Pro Bono Engagement LetterAf t er a matter has r eepmncipalattornéyni t i al )
on a pro bono legal matter must send an engagement letter to the pro bono client. Typically, the engagement letter
should be sent after the initial client meeting during which the nature and terms of the engagement are discussed.
D.Stafyng of Pr Brodmoegal nhaterstare imisally staffed on a voluntary basis. It may
become necessary to assign additional attorneys to the
i nadequat e, and t loenake suoh assigrsmentsv es t he ri ght
E. Supervision of Pro Bono Matters.As appropriate, partner shall supervise any associate working on a
pro bono legal matter and the supervising partner shall remain informed of the status of the matter to ensure its

properhand i n g . I n addition, it may be appropriate to use as:c
assist attorneys in ynding a supervisor if necessary.

F. Professional Liability Insurance. Attorneys may provide legal assistance through thoseqmo
organi zations that provide professional l'iability insul
liability insurance for its attorneys in instances where no coverage is available on a pro bono matter through a
gual i yed ganiaianlBefaré uwhdemraking any pro bono legal commitments, the professional liability

implications should be reviewed with the Pro Bono Committee or the Pro Bono Coordinator.
G. Paralegal Pro Bono Opportunities.Approved pro bono legal work for paegjals includes: (1) work

taken on in conjunction with and under the supervision
(2) work handled independently for an organization that provides pro bono legal opportunities, provided, however,
that such participation does not create an atteenéyi ent r el ati onship and/ or invol ve
legal advice.

H. Disbursements in Pro Bono MattersThe yr m can and should bil!l and coc
bono legal matterswheret i s appropriate to do so based on the clie

pursue petitions for the waiver of 1) whemgapdlicadesandta ci vi |
use pro bono experts, court reporters, irigasbrs and other vendors when available to minimize expenses in pro

bono | egal matters. The yrm may advance or guarantee p.
that the repayment of such expenses may be contingent upon the outconmaattenén accordance with Rule

1.8(e). The Pro Bono Committee/Pro Bono Coordinator must approve in advance any expenserofitneon
signiycant nature, such as expert fees or translation
participate in decisions with respect to disbursements.

I. Attorney Fees in Pro Bono MattersThe yr m encourages its attorneys t i
in pro bono | egal matters where possinbehceuragdsthnet he event
donation of these fees to an organized-ponoyt ent ity whose purpose is or incl
representation to persons of limited means.

156



J. Departing Attorneys. When an attorney handl i nbeoashgshooldwockno cas
with the Pro Bono Committee/ Coordinator to (1) Il ocate
of the pro bono client, or (2) see if the referring organization can facilitate another placement.

** [ Smal | yirsths tmay iwl e this section fiPro Bono Proce
paragraph in lieu of the above provisionsAll pro bono legal matters will be opened in accordance with regular
yrm procedures, including lentiengagenzentletten Prokonoaatters shquidbet s ¢ h
supervised by a partner, as appropriate. The yrm encoul
bono legal matters whenever possible.]

VI. CLE Credit for Pro Bono Work
C.R.C.P. 260.®rovides that attorneys may be awarded up to nine (9) hours of CLE credit perdhree
reporting period for: (1) performing uncompensated pro bono legal representation on behalf of clients of limited
means in a civil legal matter, or (2) mentoring anotaeryer or law student providing such representation.
A. Amount of CLE Credit. At t or neys may earn one (1) CLE credit h
billable-equivalent hours of pro bono representation provided to the client of limited means. An attorneysvelso act
a mentor may earn one (1) unit of general credit per completed matter in which he/she mentors another lawyer.
Ment ors shall not be members of the same yrm or in ass:«
client of limited means. An &drney who acts as a mentor may earn two (2) units of general credit per completed
matter in which he/she mentors a law student.
B. How to Obtain CLE Credit. An attorney who seeks CLE credit under C.R.C.P. 260.8 for work on an
eligible matter must submihe completed Form 8 to the assigning court, program or law school. The assigning
entity must then report to the Colorado Board of Continuing Legal and Judicial Education its recommendation as to
the number of general CLE credits the reporting pro baworety should receive.

Recommended Model Pro Bono Policy for Colorado lfHouse Legal Departments

Preface.Providing pro bono legal services to persons of limited means and organizations serving persons
of limited means is a core value of Colorado liegehattorneys enunciated in Colorado Rule of Professional
Conduct 6.1. Colorado lawyers who work irhinuse legal departments have, historically, been an untapped source
of pro bono volunteers. Rule 6.1 applies equally tbanse lawyers; however, the Gbrecognizes that the work
environment for irhouse lawyers is distinct from that of lawyers in private law firms, and may limit the amount of
pro bono work lawyers can accomplish while workindhouse.

To encourage Colorado-imuse lawyers to commit fwoviding pro bono legal services to persons and
organizations of limited means, the Court has adopted rules to overcome some of the barriers impedsgy in
counsel from performing pro bono legal work. For example, droirse attorney who is not licged to practice in
Colorado may obtain a license to perform pro bono legal work, as a pro bono attorney under Rule 204.6. of Chapter
18, the Colorado Court Rules Governing Admission to the Bar. The attorney must pagraeofee of $50, and
must act undethe auspices of a Colorado nonprofit entity whose purpose is or includes the provision of pro bono
legal representation to persons of limited means.

The following Model Pro Bono Policy can be modified to meet the needs of individhalise legal
depariments. Adoption of such a policy is entirely voluntary. The model policy below is designed to serve as a
starting point for irhouse legal departments within Colorado that would like to put in place a structured program to
encourage their lawyers to engagero bono service. The model policy should be adapted as needed to reflect the
culture and values of the company or organization and legal department. No formal pro bono policy is needed to
launch an ifhouse pro bono program (indeed, many of the mastessful ifhouse pro bono programs have no
policy at all); however, the model below reflects some of the issues thahange legal department may wish to
consider before launching a program. In a few instances below alternative language is suiyddisiterchl
resources and model policies are available from the Pro Bono Institute, Corporate Pro Bono Project:
http://www.probonoinst.org/projects/corporgie-bono.html.

Recommended Model Pro Bono Policy for Colorado fHouse Legal Departments
. Intr oduction
Il. Mission Statement

lll. Pro Bono Service Defined
IV. Pro Bono Service Participation
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V. Pro Bono Committee/Coordinator

VI. Pro Bono Projects

VII. Insurance Coverage

VIIl. Expenses and Resources

IX. Expertise

X. Company Affiliation

XI. Conflict of Interest

References
A. Preamble to the Colorado Rules of Professional Conduct
B. Colorado Rule of Professional Conduct 6.1
C. Chief Justice Directive 981, Costs for Indigent Persons Civil Matters
D. Colorado Rule of Civil Procedure, Chapter 18, Rulé.20

. Introduction

Company recognizes the importance of good corporate citizenship, and supporting the communities in
which it does business. Performing pro bono services benefits both the professionals who undertake the work as well
as the individualsind organizations served. Pro bono work allows legal professionals to sharpen their existing skills,
learn new areas of the law, connect more fully with their communities, and achieve a measure of personal
fulfillment.

Rule 6.1 of the Colorado Rules of Rssional Conduct sets forth an aspirational goal that each lawyer
render at least 50 hours of pro bono public legal services per year, with a substantial majority of those hours without
fee to (1) persons of limited means or (2) governmental opnofit organization matters designed primarily to
address the needs of persons of limited means.

[ nsert statement about Companyds] existing or planned c

Company encourages every member of the Legal Department to assist in providingplegab services.
Company aspires to attain the goal of each Company attorney devoting a minimum of 50 hours per year to pro bono
legal services, or a proportional amount of pro bono hours by attorneys on alternative work schedules.

Il. Mission Statement

Through its pro bono program, the Legal Depart ment
providing pro bono legal services to individuals and organizations that otherwise might not have access to them. In
addition, the Legal Department seeks to prevagportunities for rewarding and satisfying work, to spotlight
Companyb6s position as a good corporate citizen, for Leq
and for collaboration and teamwor k the comowis inGemergifarny 6 s L e
our attorneys and other professionals.

lll. Pro Bono Service Defined

Pro bono service is the rendering of professional legal services to persons or organizations with limited
means, without the expectation of compensatiagandiess of whether such services are performed during regular
work hours or at other times. It is this provision of volunteer legal services that is covered by this pro bono policy.
Because the following activities, while meritorious, do not involve tipeavision of legal services to the poor, they
are not pro bono services under this policy: participation in degal capacity in a community or volunteer
organization; services to ngmofit organizations with sufficient funds to pay for legal servias part of their
normal expenses; ndagal service on the board of directors of a community or volunteer organization; services
provided to a political campaign; and legal work for family members, friends, or Company employees who are not
eligible to bepro bono clients under an approved pro bono project.

IV. Pro Bono Service Participation

Every member of Company Legal Department is encouraged to provide pro bono legal services. The pro
bono legal services should not interfere with regular work assigtsnraad must be approved by the Pro Bono
Committee/Coordinator. No attorney will be adversely affected by a decision to participate in the program;
conversely, no attorney will be penalized for not participating in the program.
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Optional language:The LegalDepartment encourages each member to devote up to 50 hours of regular
work time per year toward providing pro bono services. Legal Department members may need to use paid time off
for any pro bono services provided in excess of 50 hours per yresartfanguage for process of tracking those
hours]

V. Pro Bono Committee/Coordinator
To support Companyb6s efforts to provide pro bono se
Pro Bono Coordinator/Committee. The Committee/Coordinator overseeothenqm program, supervises and
approves all pro bono matters, ensures that conflicts are identified and processes are followed, and ensures that all
pro bono matters are adequately supervised. The Pro Bono Coordinator/Committee encourages all enthloyees wi
the Legal Department to bring to the Coordinator ds/ Coml

VI. Pro Bono Projects

All pro bono projects must be pegproved by the Pro Bono Coordinator/Committee. Individuals may not
begin their pro boo representations in a particular matter until Coordinator/Committee approval is received.
Individuals must obtain the approval of their supervisors to perform pro bono services during scheduled work hours.
The Pro Bono Coordinator/Committee plans to pffieom time to time, group projects that have already been
approved. In addition, members of the Legal Department may seek approval for a new project by submitting to the
Coordinator/Committee a project approval request that contains: the name of theegrolient, the name of the
opposing parties and other entities (e.g. opposing attorney or law firm) involved, a description of the project
including the scope of work to be done, the names of the Law Department members who would work on the project,
an estimate of the time required from each person, an estimate of any anticipated costs associated with the project,
anticipated schedule of the project and/or deadlines; supervision or training needs, whether malpractice coverage is
provided by the project spsor, and any other relevant information.

VII. Insurance Coverage
Company6s insurance carrier provides insurance cove
performed on approved pro bono projects. Members of the Legal Department mustredfise Bono
Coordinator/Committee immediately should they learn that a complaint or disciplinary complaint may be filed
concerning a pro bono matter.

OR

Company does not have malpractice insurance to cover pro bono work of its Legal Department members;
however, many of the organizations that sponsoapproved pro bono projects carry malpractice insurance for
their volunteer attorneys. The Pro Bono Coordinator/Committee will reject any project that does not provide
malpractice coverage for the legahdees provided. Members of the Legal Department must advise the Pro Bono
Coordinator/Committee immediately should they learn that a complaint or disciplinary complaint may be filed
concerning a pro bono matter.

[Note: The Pro Bono Institute has outlingdditional options, such as seffsurance through the purchase of a
policy from NLADA, in a paper available here:
http://www.cpbo.org/wgzontent/uploads/2012/09/InsuranBaper.pdf

VIII. Expenses and Resources

As with any other Company work assignmendlividuals doing pro bono work may engage Legal
Department legal assistants, paralegals and other support staff in a manner consistent with their job responsibilities.
Legal Department members may use Company facilities, such as telephones, copiertgrspprjpuers, library
materials, research materials, and mail, as appropriate to carry out pro bono work; however, in accordance with the
section entitled ACompany Affiliationd below, use of C
Companyis providing the pro bono services. Ordinary expenses (e.g., parking, mileage, etc.) may be submitted for
reimbursement. Expenses exceeding $250 should be submitted to the Pro Bono Coordinator/Committee for prior
approval. Legal Department members shauétke every effort to control expenses related to pro bono work just as
they would for any other legal matter.
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IX. Expertise

Legal Department members providing pro bono services should exercise their best judgment regarding their
gualifications to handleht issues necessary to provide pro bono services. Those providing pro bono services should
obtain training on the legal issues they will handle. Training is available through various pro bono organizations, bar
associations, law firms, and CLE offerings.

OR

Because pro bono work may require Legal Department members to work outside of their areas of expertise
and skill, the Legal Department will make available to all pro bono volunteers substantive support services, if
requested on an approved projectenable them to provide effective and efficient representation in pro bono
matters.

X. Company Affiliation

Although Company strongly endorses participation in the pro bono program, participants are not acting as
Company representatives or employees witipeet to the matters they undertake, and Company does not
necessarily endorse positions taken on behalf of pro bono clients. Therefore, Company Legal Department members
participating in such activities do so individually and not as representatives of @prpdividuals who take on
pro bono matters must identify themselves to their clients as volunteers for tpeofiborganization and not as
attorneys for Company.

I ndi viduals providing pro bono servi cetwvitesdsroul d not
otherwise engage in any other acts that may convey the impression that Company is providing legal services.
Individuals should use the stationery provided by the pro bono referral organization, or if no stationery is provided,
blank stationgy (i.e. no Company letterhead). Similarly Company business cards must not be distributed to pro bono
clients.

Optional Language:Most client interviews or other meetings should take place at the offices of a partner
organization. If this is not suitablmembers of the Legal Department may host pro bono client meetings at a
Company location with the prior approval of the Coordinator/Committee. The Company attorney hosting the
meeting should take care to remind the pro bono client that, although the niee&dikigg place at a Company
location, the client is represented by the attorney and not Company.

Xl. Conflict of Interest

Legal Department members may not engage in the provision of any pro bono service which would create a
conflict of interest or givéhe appearance of a conflict of interest. This includes, but is not limited to, direct
conflicts, business/public relations conflicts, and politically sensitive issues. Conflicts analysis must be ongoing
throughout the course of any representation assam isaising a conflict may present itself at any time during the
course of representation. The Pro Bono Coordinator/Committee will review and resolve any potential conflict issues.

ANNOTATION
Lawreviews.For articl e, ALi ke | ¢ dWamMdat orCyoyd oPraa oBAh o &.ad
Law. 35 (April 2000). For article, fARepugnant Objecti v

Rule 6.2.Accepting Appointments

A lawyer shall not seek to avoid appointment by a tribunal to represent a persarfexgepd
cause, such as:

(a) representing the client is likely to result in violation of the Rules of Professional Conduct or
other law;

(b)r epresenting the client is likely to result i
burden on théawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be likely to impair théaahgat
relationship or the | awyerds ability to represent
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Source: Entire Appendix repealed and readopted April 12, 2007, effectiveadai, 2008.

COMMENT
[1] A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer regards as
repugnant. The | awyerés freedom to select clients is, |
providhg pr o bono publico service. See Rule 6.1. An indivi

share of unpopular matters or indigent or unpopular clients. A lawyer may also be subject to appointment by a court
to serve unpopular clients persons unable to afford legal services.

Appointed Counsel
[2] For good cause a lawyer may seek to decline an appointment to represent a person who cannot afford to
retain counsel or whose cause is unpopular. Good cause exists if the lawyer coaltimtte matter

competently, see Rule 1.1, or if wundertaking the repre:
example, when the client or the cause is so repugnant to the lawyer as to be likely to impair tfzavgkent

relationsh p or the | awyerds ability to represent the client.
acceptance would be unreasonably burdensome, for exampl

to be unjust.

[3] An appointed lawyerds the same obligations to the client as retained counsel, including the obligations
of Ioyalty and conydential i ty, anayerrslatienshipjsecicasthé o t he s
obligation to refrain from assisting the client in haition of the Rules.

ANNOTATION
Lawreviews.For arti cl e, ARepugnant Objectiveso, see 41 C

Rule 6.3.Membership in Legal Services Organization

A |l awyer may serve as a director tionafayfomr or me
the Ilaw yrm in which the | awyer practices, notwit
interests adverse to a client of the lawyer. The lawyer shall not knowingly participate in a decision or
action of the organization:

@i f participating in the decision or action wc
to a client under Rule 1.7; or

(b) where the decision or action could have a material adverse effect on the representation of a
client of a lawyer providety the organization whose interests are adverse to a client of the lawyer.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT

[1] Lawyers should be encouraged to support and participate in legal segacézations. A lawyer who
is a director, of ycer or a member o flawgeureldiionshipwithr gani zat i
persons served by the organizati on. However, there is |
interests of the | awyerdés clients. I f the possibility
a |l egal services organization, the professionbés invol v«

[2] It may be necessain appropriate cases to reassure a client of the organization that the representation
wi || not be affected by conpicting loyalties of a memb:

enhance the credibility of such assurances.

Rule 6.4.Law Reform Activities Affecting Client Interests

A | awyer may serve as a director, ofycer or me
law or its administration notwithstanding that the reform may affect the interests of a clienowfytbe
When the | awyer knows that the interests of a cli
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the lawyer participates, the lawyer shall disclose that fact to the organization but need not identify the
client.

Source: Entire Appendix repaled and readopted April 12, 2007, effective January 1, 2008.

COMMENT

[1] Lawyers involved in organizations seeking law reform generally do not have alaiiger
relationship with the organization. Otherwise, it might follow that a lawyer couldenimivblved in a bar
association law reform program that might indirectly affect a client. See also Rule 1.2(b). For example, a lawyer
specializing in antitrust I|itigation might be regarded
governing that subject. In determining the nature and scope of participation in such activities, a lawyer should be
mindful of obligations to clients under other Rules, particularly Rule 1.7. A lawyer is professionally obligated to
protect the integrity ofite program by making an appropriate disclosure to the organization when the lawyer knows
a private client might be materially beneyted.

Rule65.Nonpr oyt -amekedOnitedLegal Services Programs

(a) A lawyer who, under the auspices ofaprogemonsor ed by a nonproyt ol
court, provides shotterm limited legal services to a client without expectation by either the lawyer or the
client that the lawyer will provide continuing representation in the matter:
(1) is subject to Rules 7.and 1.9(a) only if the lawyer knows that the representation of the client
involves a conpict of i nterest ; and
(2) is subject to Rule 1.10 only if the lawyer knows that another lawyer associated with the
l awyer in a | aw yr m il9(a)diih sesspeacatd theyratter. by Rul e 1. 7 or
(b) Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a representation governed
by this Rule.

Source: Entire Appendix repealed and readopted April 12, 2007, effective January 1, 2008.

COMMENT
[l]Legal services organizations, courts and various
through which lawyers provide shdadrm limited legal servicéssuch as advice or the completion of legal forms
that will assist persons to address theialggoblems without further representation by a lawyer. In these programs,
such as legahdvice hotlines, advieenly clinics or pro se counseling programs, a cliamtyer relationship is
established, but there i s matonefthedienttwdl tontioue belydmdathe lirhitade | a wy «
consultation. Such programs are normally operated under circumstances in which it is not feasible for a lawyer to

systematically screen for conpi ct s ngdrepreseht&tioneSed, e.a,s i S g
Rules 1.7, 1.9 and 1.10.
[2] A lawyer who providesshotter m | i mi t ed | egal services pursuant

informed consent to the limited scope of the representation. See Rule 1.2(c). Ift@rshdirnited representation
would not be reasonable under the circumstances, the lawyer may offer advice to the client but must also advise the
client of the need for further assistance of counsel. Except as provided in this Rule, the Rules of Professional
Conduct, including Rules 1.6 and 1.9(c), are applicable to the limited representation.

[3] Because a lawyer who is representing a client in the circumstances addressed by this Rule ordinarily is

not able to check syst epaagdgraph(a teguires complianceavithfRulest1.g ord.9(a)i nt er
only if the | awyer knows that the representation preseil
only if the | awyer knows that anotRulesrl.7brd. 93 ethe matter.t he | a\
[l Because the |limited nature of the services signiy
matters being handled by the | awyerds yr m, epeatatangr aph (|
governed by this Rule except as provided by paragraph (a)(2). Paragraph (a)(2) requires the participating lawyer to
comply with Rule 1.10 when the | awyer knows that the |
of paragraphf ) , however, a | awy-ermdimitedplegal servicels pragtam wilhnotipneclude s hor t
the I awyerds yrm from undertaking or continuing the re|]
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