CODE OF PROFESSIONAL CONDUCT

Rule 1.16A

completion. Ordinarily, a representation in a matter
is completed when the agreed-upon assistance hag
been concluded. See Rules 1.2(c) and 6.5. See also
Rule 1.3, Comment [4].

Mondatory Withdrawal

[21 A lawyer ordinarily must dechine or withdraw
from representation if the elient demands that the
lawyer engage in conduct that is illegal or violates the
Rules of Professional Conduet or other law. The
lawyer is not obliged to decline or withdraw simply
beeause the client suggests such a course of conduet;
a client may make such a suggestion in the hope that a
lawyer will not be constrained by a professional
obligation.

[3] When a lawyer has been appointed to represent
a client, withdrawal ordinarily requires approval of the
appointing authority. - See also Rule 6.2. Similarly,
court approval or notice to the court is often required
by applicable law before a lawyer withdraws from
pending litigation. Difficulty may be encountered if
withdrawal is based on the client’s demand that the
lawyer engage in unprofessional conduct. The court
may request an explanation for the withdrawal, while
the lawyer may be bound to keep confidential the facts
that would constitute such an explanation. The law-
yer's statement that professional considerations re.
quire termination of the representation ordinarily
should be accepted as sufficient, Lawyers should be
mindful of their obligations to both clients and the
court under Rules 1.6 and 3.3. .

Discharge : .

[4] A client has a right to discharge a lawyer at any
time, with or without cause, subject to liability for
payment for the lawyer's services. Where future
dispute ‘ahout the withdrawai may be anticipated, it
may be advisable to prepare a written - statement,
reciting the circumstances, :

[5] Whether a client can discharge appointed coun-
sel may depend on applicable law. A client seeking to
do so should be given a full explanation of the
consequences. These consequences may include a
decision by the appointing authority that appointmert
of suceessor counsel is unjustified, thus requiring self-
representation by the client,

[6] If the client has severely diminished capacity,
the client may lack the legal capacity to discharge the
lawyer, and in any event the discharge may be
seriously adverse to the client’s interests. The lawyer
should make special effort to help the client consider
the consequences and may take reasonably necessary
protective action as provided in Rule 1.14,

Permissive Withdrawal

-[7] A lawyer may withdraw from representation in
some circumstances, The lawyer has the option to
withdraw if it can be accomplished without material
“adverse effect on the client’s interests, Withdrawal is
also justified if the client persists in a course of action
that the lawyer reasonably believes is criminal or
fraudulent, for a lawyer ig not required to be associat-
ed with such conduct even if the lawyer does not

further it. Withdrawal is also permitted if the law-
yer's services were misused in the past even if that
would materially prejudice the client. The lawyer
may also withdraw where the client insists on taking
action that the lawyer considers repugnant or with
which the lawyer has a fundamental disagreement.
[8] A lawyer may withdraw if the client refuses to
abide by the terms of an agreement relating to the
representation, such as an agreement cohcerning fees
or court eosts or an agreement limiting the objectives
of the representation, '
Asststing the Client wpon Withdrawal _
[9} Even if the lawyer has been unfairly discharged
by the client, a lawyer must take all reasonable steps
to mitigate the consequences to the client. The
lawyer may retain Dapers as security for a fee only to
the extent permitted by law. See Rule 1.16(d).

_Sk RULE 116A. CLIENT FILE RETENTION

(a) A lawyer in private practice shall retain a client’s files
respecting a matter unless:

(1) the lawyer delivers the file to the client or the client
authorizes destruction of the file in a writing signed by the
client and there are no pending or threatened legal proceedings
known to the lawyer that relate to the matter; or

(2) the lawyer has given written notice to the client of the
lawyer’s intention to destroy the file on or after a date stated in
the notice, which date shall not be less than thirty days after
the date of the notice, and there are no pending or threatened
legal proceedings known to the lawyer that relate to the matter,

(h) At any time following the expiration of a period of ten
years following the termination of the representation in a
matter, a lawyer may destroy a client’s files respecting the
matter -without notice to the client, provided there are no
pending or threatened legal proceedings known to the lawyer
that relate to the matter and the lawyer has not agreed to the
contrary.

(e) Notwithstanding paragraphs (a) and (b) above, a lawyer
in a criminal matter shall retain a client's file for the following
time periods: _ '

(1) for the life of the client, if' the matter resulted in a
conviction and a sentence of death, life without parole, or an
indeterminate sentence, including a sentence pursuant to the
Colorado Sex Offender Lifetime Supervision Act of 1998, 18-
1.3-1001 et seq., C.R.S.

@) fpr eight years from the date of senteneing, if the matter
resulted in a conviction for any other felony and the conviction
and/or sentence was appealed; -

(8) for five years from the date of sentencing, if the matter
resulted in a convietion for any other felony and neither the
conviction nor the sentence was appealed.

(d) A lawyer may satisfy the notice requirements of para-
graph (a)(2) of this Rule by establishing a written file retention
policy eonsistent with.this Rule and by providing a notice of the
file retention policy to the client in a fee agreement or a in
writing delivered to the client not later than thirty days before
destruction of the client’s file or incorporated into a fee
agreement. -
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(e) This Rule does not supersede or limit a lawyer's obli-
gations to retain a client’s file that are imposed by law, court
order, or rules of a tribunal.
Adopted effective February 10, 2011. Comment amended effective April 6, 2016.

COMMENT

[1] Rule 1.16A is not intended to impose an obli-
~ gation on a lawyer to preserve documents that the
lawyer would not normally preserve, such as multiple
copies or drafts of the same document. A client’s files,
within the meaning of Rule 1.16A, consist of those
things, such as papers and electronic data, relatmg to
a matter that the lawyer would usually maintain in the
ordinary course of practlce A lawyer's obligations
with respect to client “pr operty’ are distinet. Those
obligations are addressed in Rules 1.15A and 1.16(d).
“Property” generally refers to jewelry and other
valuables entrusted to the lawyer by the client, as well
as documents having intrinsic value or directly affect-
ing valuable rights, such as securities, negotiable
instruments, deeds, and wills.

2] A lawyer may comply with Ruole 1.16A by
maintaining a client’s files in, or converting the file to,
electronic form, provided the lawyer is capable of
producing a paper version if necessary. Rule 1.16A
does not require multiple lawyers in the same law firm
to retain duplicate elient files or to retain a unitary file
located in one place. “Law firm” is defined in Rule 1.0
to include lawyers employed in a legal services organi-
. zation or the legal department of a corporation or

other organization; Rule 5.1(a) addresses the respon-
sibility of a partner in a law firm to “make reasonable
efforts to ensure that the firm has in effect measures
giving reasonable assurance that all lawyers in the
firm conform to the Rules of Professional Conduct.”
Generally, lawyers employed by a private corporatien
or other entity as in-house counsel represent such
corporation or entity as employees and the client's
files are considered to be in the possession of the client
and not the lawyer, such that Rule 1.16A would be
inapplicable. Where lawyers are employed as publie
defenders or by a legal services organization or a
government agency to represent third parties under
.circumstances where the third-party client’s files are
considered to be files and records of the organization
or agency, the lawyer must take reasonable measures
- to ensute that the client’s files are maintained by the
organization or agency in accordance with this rule.

[3] Rule 1.16A does not supersede obligations im-

posed By other law, court order or rules of a tribunal.
The maintenance of law firm financial and acéounting
records is governed exclusively by Rules 1.15A and
1.15D. Similarly, Rule 1.16A does not supersede
specific retention requirements imposed by other
rules, such as Rule 5.5(d)(2) (two-year retention of
written netification to client of utilization of services of

suspended or disbarred lawyer), Rule 4, Chapter 23.3

C.R.C.P. (six-year retention of contingent fee agree-
mént and proof of mailing following completion or
settlement of the case) and C.R.C.P. 121, § 1-26(7)
(two year retention of signed originals of e-filed
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documents). A document may be subject to more
than one retention requirement, in which case the
lawyer should retain the document for the longest
applicable period., Rule 1.16A does not prohibit a
lawyer from maintaining a client’s files beyond the
periods specified in the Rule.

[4] A lawyer may not destroy a client’s file when the
lawyer has knowledge of pending or threatened pro-
ceedings relating to the matter. The Rule does not
affect a lawyer's obligations under Rule 1.16(d} with
respect to the surrender of papers and property to
which the client is entitled upon termination of the
representation. A client’s receipt of papers forwarded
from time to time by the lawyer during the eourse of
the representation does not alleviate the lawyer’s
obligations under Rule 1.16A.

[5] The destruction of a client’s files under para-
graph {(a) of Rule 16A iz subject to two sets of
preconditions. First, the lawyer must have given
written notice to the elient of the lawyer's intention to’
destroy the files on or after a date certain, which date
is not less than thirty days after the date the notice
was given or the client has authorized the destruction
of the files in a writing signed by the client. As
provided in paragraph (d}, the notice requirement in
paragraph (a) can be satisfied by timely giving the
client a written statement of the applicable file reten-
tion policy; for exampte, that policy could be contained
in a written fee agreement. A lawyer should make
reasonable efforts to loeate a client for purposes of
giving written notice when such notice was not provid-
ed during the representation. If the lawyer is unable
to locate the client, written notice sent to the client's
last known address is sufficient under paragraph (a)
Rule 1.16A. Second, the lawyer may not destroy the
files if the lawyer knows that there are legal proceed-
ings pending or threatened that relate to the matter
for which the lawyer created the files, if the file is
subjeet to paragraph (¢) of this Rule, or if the lawyer
has agreed otherwise. If these preconditions are
satigfied, the lawyer may destroy the files in a manner
consistent with the lawyer’s continuing obligation to
maintain the confidentiality of information relating to
the representation under Rules 1.6 and 1.9. Nothing
in this Rule is intended to mandate that a lawyer
destroy a file in the absence of a client’s instruction to
do so. Notwithstanding a client’s instruction to de-
stroy or return a file, a lawyer may retain a copy of the
file or any document in the file.

RULE 1.17. SALE OF LAW PRACTICE

Alawyer or a law firm may sell or purchase a law practice, 9
an area of practice, including good will, if the following
conditions are satisfied:

(a) the seller ceases to engage in the private practice of la
in Colorado, or in the area of practice in Colorado that has bee
sold;

- (b) the entire practice, or the entire area of practice, is sol
to one or more lawyers or law firms;




ETHICAL RULE 1.16A

(c) At any time following the expiration of a period of ten years from the client’s
execution of original estate planning documents, a lawyer (including Inventory Counsel)* may
destroy a client’s abandoned original estate planning documents after preserving those records in
a digital format, consistent with the procedures set forth in (__insert Statute ), provided there are
no pending or threatened legal proceedings known to the lawyer and the lawyer has not agreed to
the contrary.

Comment [6]

[6] Assuming the lawyer (including Inventory Counsel)* preserves a client’s abandoned
original estate planning documents in a digital format consistent with (_insert Statute ), the
lawyer’s continuing obligation to maintain confidentiality of information related to
representation under Rules 1.6 and 1.9 is deemed satisfied.

*INVENTORY COUNSEL TRAINING MANUAL

8. However, if the client file contains original documentation (i.e. original signed documents such as
wills, promissory notes, powers of attorney, deeds, checks, or any digital information including CDs, tapes, or video
cassettes), these should be returned to clients even if created more than three years prior to the date of the event that
triggered appointment of Inventory Counsel.

26. Original Wills: Inventory Counsel should deposit original wills with the Probate Court in the

county in which the decedent resided or was domiciled at death for lodging in the records of that court. C.R.S. §
15-11-516.
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